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ERRATA. 


Page  32,  line  18,  there  should  be  a  full  stop  after  the  word 

«  believed/' 
Page  61,  last  line  of  marginal  note,  for  **  Betcher"  read 

«  Belcher." 

Page  144,  line  14,  for  '<  Cousins**  read  <<  Cossens;"  and 
line  15,  for  <'  Adol.**  read  <'  AldT 

Page  255,  line  4  from  bottom,  for  ^'  7  Geo.  4^  c.  16."  read 
«  c.  57." 

Page  283,  line  8  of  marginal  note,  for  **  deed  **  read  **  debt." 

Fftge  312,  Sir  Oswald  Masekjf*s  case  is  reported  in  5  i^.  Sf 
Jfaitft.261. 

Page  348,  the  name  of  the  case  is  '^  er  parte  Burbridge^**  not 
*' ex  parte  WaOdnsr 

Page  425,  Smk^  v.  jSimi^  is  reported  in  1  Ycwug  ^r  CoQyer. 

P^e  440,  line  6  from  bottom  of  text,  insert  the  word 
'^  banking  "  after  <<  as  there  had  not  been  any." 

Page  483,  dele  the  words  **  See  a  note  on  this  in  the  Ap- 
pendix" at  the  end  of  the  marginal  note. 
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Ex  parte  JOYNER.— In  the  matter  of  SHARPE.  L.  C. 

w  Aug,  4, 

IN  ex  parte  Ebee  re  Jayner,  Mont.  1,  the  Vioe-Chan-        1832. 

cellor  determined  that  the  assignees  were  not  entitled  to  Assignees  art  * 
travelling  expenses  under  any  circumstances.  From  CTpcnses^jour- 
ihis  decision  there  was  an  appeal  and  cross  petition.  n«y»wi*iyM»d 

■^*  *^  properly  un- 

which  were  heard  on  a  former  day^  when  it  was  argued  dertaken  for  the 
(Sir  E.  Sugden  on  one  side  and  Mr.  Jacob  on  the  other),  estate.  ^ 
as  in  ea?  parte  Eisee,  Mont.  1,  before  the  Vice-Chan-  _     — L, 

£x  psrte  Slsee, 

cellor,  that  travelling  expenses  should  be  allowed,  and  Mont,  i,  over- 
that  the  Vice-Chancellor  had  mistaken   the  effect  of  ^ 
ex  parte  Bray^  1  Boee,  144;   and  of  this  opinion  was 
the   Lord   Chancellor,  whose  judgment^  subsequently 
delivered,  was  as  follows : — 

The  Lord  Chancellor  :  —  This  is  a  cross  appeial 
upon  the  disallowance  of  the  assignees'  travelling  ex- 
penses.  The  Vice-Chancellor  rests  his  disallowance 
upon  ex  parte  Bray^  1  Bosej  144,  and  on  the  words  of 
the  statute.  The  words  of  the  106th  section  of  6  Geo.  4. 
c.  16.  are,  <<  All  such  monies  as  they  shall  have  expended 
in  suing  out  and  prosecuting  such  commission,  and  all 
other  just  allowances."     These  words  do  not  warrant 
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1832.  the  general  position,  that  travelling  expenses  can  in  no 
event  be  allowed  to  assignees.    Is  not  money  expended 

JoYNEK.  ^^  travelling  on  the  business  of  the  commission,  strictly 
In  the  matter  speaking,  money  expended  in  prosecuting  such  commis- 

SiiARPE.  sion  ?  But  were  it  otherwise,  it  would  come  under  the 
description  of  ^<  just  allowances."  In  a  country  com- 
mission persons  living  in  the  country,  rather  than  in 
London,  or  any  other  place,  may  most  properly  be 
chosen  assignees,  and  their  journeys  ought  to  be  al- 
lowed; and  journeys  under  other  circumstances  might 
be  equally  essential  to  the  right  administration  of  the 
estate ;  and  if  bond  fide  undertaken  for  that  purpose 
alone,  it  is  most  just  that  the  estate  which  benefits  by 
them  should  bear  the  burthen  of  the  expense.  In  ex 
parte  Detastety  2GL  SfJ.  403,  the  expenses  of  endea- 
vouring to  apprehend  the  bankrupt  were  allowed ;  and 
in  ex  parte  Strange,  Mont.  8p  Mac.  31,  the  Lord  Chan-» 
cellor  allowed  the  expenses  of  prosecuting  the  peti- 
tioning creditors  and  a  solicitor  for  conspiracy  and 
P^^ury,  though  both  the  endeavour  to  apprehend  in 
the  one  case,  and  the  prosecution  in  the  other,  failed. 
In  the  latter  case  the  yioe-Chancellor  had  disallowed 
the  expenses,  on  the  ground  that  even  if  the  prosecution 
had  succeeded,  no  benefit  would  have  accrued  to  the 
estate ;  but  the  Chancellor  held  it  was  a  proceeding  for 
giving  effect  to  the  administration  of  the  bankrupt  laws, 
and  came  within  the  description  of  <^  just  allowances.'' 
Travelling  expenses  plainly  are  not  liable  to  his  Honor's 
remarks  in  ex  parte  Strange,  Mont.  8f  Mac.  31,  for  pro- 
per journeys  tend  directly  to  benefit  the  estate.  If, 
however,  the  case  of  ex  parte  Bray,  1  Bose,  144,  had 
imposed  a  construction  on  the  106th  section  of  the  act, 
or  the  corresponding  section  of  the  5th  Geo.  2,  under 
which  the  case  arose,  I  should  have  held  it  binding ; 
but  that  case  clearly  does  not  admit  of  the  inferences 
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that  have  somewhat  hastily  been  drawn  from  it  in  the        1832. 

works  of  different  writers  on  the  bankrupt  laws.     The        

expenses  disallowed  in  ex  parte  Bray,  1  Bosej  144,  were  Joyneb. 
those  of  a  journey  to  attend  and  canvass  to  get  himself  ^"  ^^®  matter 
to  be  elected  assignee.  Lord  EUan  held  his  conduct  Sharps. 
meritorious,  because  he  went  by  desire  of  the  creditors ; 
bat  he  considered  he  had  no  discretion  under  the  act  to 
allow  the  expenses  of  the  journey.  How^  indeed,  could 
the  expenses  of  such  a  journey  be  said  to  have  been 
incurred,  either  in  prosecuting  the  commission^  or  to  be 
a  just  allowance  by  reason  of  his  being  assignee  ?  It  ap- 
pears then  that  ex  parte  Bray,  1  Rose,  144^  lays  down  no 
general  rule.  Travelling  expenses  ought  to  be  allowed 
wherever  incurred  necessarily  or  beneficially  for  the 
estate  by  the  assignees  acting  as  such.  The  door  must 
not,  however,  be  opened  to  charges  made  colourably, 
as  where  the  travelling  is  by  the  assignee  on  his  own 
private  aflairs,  any  more  than  the  door  ought  to  be . 
closed  against  such  expenses  as  are  rendered  necessary 
or  expedient  in  the  due  discharge  of  the  office  imposed. 
This  is  a  question  which  must  in  each  instance  be  matter 
of  mquiry.  It  is  said  that  the  commissioners  did  in 
this  case  inquire ;  but  as  I  am  by  no  means  satisfied 
that  they  had  any  thing  before  them  but  the  statement 
of  the  two  gross  sums  of  100^  and  40/.,  I  think,  as  it  is 
very  necessary  to  prevent  the  abuse  which  may  creep  in 
from  such  lumping  charges,  and  as  this  is  the  first  time 
the  matter  has  been  fully  and  generally  considered,  it 
must  go  back  to  the  commissioner  to  be  inquired  into, 
with  a  direction  founded  on  what  I  take  to  be  the  clear 
principle  on  this  subject,  viz.  to  allow  alj  travelling 
expenses  expressly  incurred  for  the  benefit  of  the  estate, 
and  having  r^ard  to  the  consideration  of  whether  the 
journeys  in  question  were  undertaken  solely  on  account 
of  the  estate. 
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C.of  R.  -'^  P^^'^  LOVEGROVE.— In  the  matter  of 

May  26,  COOPER. 

J\1r.  WILLCOCK: — In  this  case  the  assignees  have 
entitled  to         p^^j J  expenses  for  travellinff  bond  fide  for  the  benefit  of 

travelling  ex-       r  r  o  ^^ 

penses  bona  fide  the  estate ;  but  the  commissioners  do  not  feel  at  liberty 
benefit  of  the      ^'^  allow  them,  without  the  sanction  of  this  Court,  on 

account  of  ex  parte  Elsee,  Mont  1,  which  has  lately 

been  over-ruled  in  ex  parte  Joyner.  (a) 

Per  Curiam : — The  assignees  are  entitled  to  all  costs 
and  expenses  bond  fide  incurred  in  working  the  com- 
mission or  fiat,  including  travelling  expenses,  if  properly 
incurred,  as  to  which  the  commissioners  will  inquire. 


estate. 


C.  of  R.      Ex  parte  GIBSON  in  the  matter  of  COWARD,  and 
*^1834^'  ear  parte  CLARKSON  in  the  matter  of  FEAR  and 

COWARD,  in  the  matter  of  JAMES  COWARD, 

and  in  the  matter  of  MOORE. 


Ex  parte  Gibson.  —  In  the  matter  of  Coward. 

4°«Kriof  ^^^^S  COWARD,  Henry  Coward,  and  Richard 
of  partnership,  Moore  Were  partners.  Henry  Coward  also  carried  on 
pJtaen^ip  pro-  business  in  partnership  with  Fear. 

ffidoHf  ^°  *®  1^*  ^^  ^"g»^^  1^33,  James  Coward,  Henry 

501.  paid,  and     Coword,    and    Richard   Moore    dissolved    partnership 

five  bills  for  .  '^  '^ 

looL  each  deli-  under  the  tollowing  agreement : — *<  An  agreement  made 
«^'t^?but  »"^  entered  into  the,  &c.  between,  &c.  First,  the  said 
executed.  Henry  Coward,   James  Coward,  and  Richard  Moore. 

have  this  day  mutually  agreed  to  dissolve  the  partner- 


(a)  See  the  case  preceding  this. 
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ship  between  them^  so  far  as  regards  the  said  Richard        1834. 

Moore^  upon  the  terms  following ;  that  is  to  say,  that        ""'~" 

the  said  Henry  Coward  and  James  Coward  shall  pay       Gi^os^ 

unto  the  said  Bichard  Moore  the  full  sum  of  550/.,  ^"  ^^^  ™a"e«^ 

of 

being  the  amount  of  capital  brought  into  the  concern  by      Coward. 
the  said  Bichard  Moore^  and  which  sum  is  in  full  dis-      ^'  P^''^^ 
charge  of  the  said  Bichard  Moore's  share  of  the  stock  in  in  the  matter 
the  shop^  and  of  all  profits  arising  from  the  partnership        „^^ 
concern  from  its  commencement ;  and  it  is  agreed  that 
the  said  sum  of  550/.  shall  be  paid  in  manner  follow- 
ing: — The  sum  of  50/.  shall  be  paid  on  the  execution 
of  this  agreement,  and  the  residue  by  five  bills  of  ex- 
change for  100/.  each,  to  be  drawn  by  the  said  Bichard 
Moore  upon  and  to  be  accepted  by  them  the  said  Henry 
Coward  and  James  Coward,  payable  to  the  order  of  the 
said  Bichard  Moore  at  one,  two,  three,  four,  and  five 
months  after  their  respective  dates ;  and  the  said  Bichard 
Moore  hereby  agrees  to  pay  all  his  own  private  debts, 
except  such  as  might  have  been  contracted  for  house- 
keeping ;  and  they  the  said  Henry  Coward  and  James 
Coward  do  hereby  agree  to  pay  and  discharge  the  debts 
which  have  been  contracted  for  housekeeping,  and  also 
to  pay  and  discharge  all  debts  due  from  the  firm,  &.c" 
On  the  Idth  of  August  a  notice  of  this  dissolution  was 
advertised  in  the  London  Gazette,  which  stated,  that 
the  debts  owing  to  and  from  the  firm  would  be  paid 
and  received  by  Henry  Coward  and  James  Coward,  who 
would  carry  on  tlie  business  in  future.     The  bills  were 
given  accordingly.     On  the  4th  of  December  1833  a 
fiat  issued  against  Henry  Coward  and  Fear.     The  stock 
in  trade  of  Henry  Coward  and  James  Coward  thereon 
continued  in  the  possession  of  James  Coward.     On  the 
11th  of  December  1833  a  fiat  issued  against  James 
Coward,  and  the  petitioner  Gibson  was  chosen  assignee. 
On  the  27th  of  February  a  fiat  issued  against  Moore. 
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18S4.  At  the  dissolution  of  the  firm  of  Coward  and  Moore 

many  debts  were  outstandini;  to  and  firom  the  firm,  some 

Gibson.       o^  which  were  afterwards  received  and  paid  by  Henry 

In  the  matter  Qnoard  and  Jcanes  Coward^  but  others  were  unpaid  at 

CowA&D.      the  time  of  the  respective  bankruptcies. 

Ex  parte         The  petitioners  were  assignees  of  James  Coward. 

In  tlie  matter  Various  creditors  of  Coward  and  Moore  had  proved  un- 

of  cler  the  fiat  against  James  Coward,  but  the  assignees  were 

advised  they  could  not  divide  the  assets  of  James  Coward 

without  the  order  of  the  Court 

The  petition  prayed  that  the  assignees  might  be  at 
liberty  to  pay  the  dividends  on  such  proo&  accordingly, 
&c.  

Ex  parte  Clarkson.  —  In  the  matter  of  Fbar. 

I  HIS  cross  petition,  after  stating  the  same  facts, 
urged,  that  the  agreement  was  fraudulent  and  void,  and 
that  all  the  property  at  the  time  of  the  agreement  con- 
stituted and  still  did  constitute  a  joint  estate,  to  be  dis- 
tributed among  the  petitioner  and  the  other  joint 
creditors  of  Coward  and  Moore;  and  prayed  that  the 
agreement  might  be  declared  void  as  against  the  joint 
creditors  of  Coward  and  Moorey  and  the  assets  constitute 
a  joint  stock  for  payment  of  joint  creditors ;  or  if  the 
agreement  be  declared  valid,  that  separate  accounts 
might  be  kept  under  the  three  fiats,  and  the  petitioner 
be  at  liberty  to  prove  under  the  three  separate  estates. 

Mr.  Ching,  for  the  petitioner  Gibson^  insisted  that  the 
agreement  in  question  did  not  pass  tlie  property,  the 
agreement  contained  therein  being  executory  when  the 
bankruptcy  intervened. 

Mr.  Swanslon  and  Mr.  Bellamy,  for  the  respondents : 

-t-On  a  dissolution  of  partnership  by  the  retirement  of  a 

partner,  followed  by  bankruptcy,  the  joint  creditors  have 

14 
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no  spedfic  right  against  the  joint  property^  even  though        1834. 

remaining  in  specie^  if  the  dissolution^  &c.  were  bondjide ;        ""~ 

exparteB^ffin,  SFes.  119;  exparte  WilUamSj  11  Ves.Z.       Giwos^ 

It  even  appears,   from  ex  parte  Bowlandwny   2  Fes.  ^°  the  matter 

Sf  B.  112^  that  the  property  would  be  in  the  reputed      Cowabd. 

ownership  oi  James  Coivard  and  Henry  Coward.  Ex  parte 

Clabkson. 
In  the  matter 

Mr.  KeenCj  for  the  petitioning  creditor  under   the  ^^ 

separate  fiat  against  James  Cknvard^  was  stopped  by  the 
Court,  which  decided,  that  though  served  he  had  no 
right  to  be  heard. 

Mr.  Ching  in  reply : — Admitting,  for  the  sake  of  ar- 
gument, that  the  assignment  transferred  the  legal  right 
to  the  property,  yet  the  two  Cowards  would  hold  as 
trustees.  Moore  might  have  filed  a  bill ;  exparte  WUUams^ 
1  i  Ves.  3.  If  tlie  agreement  did  transfer  the  property, 
it  was  subject  to  an  agreement  to  pay  all  the  joint  credi- 
tors thereout,  which  has  not  been  done.  The  present 
case  cannot  be  distinguished  from  the  first  part  of  ex 
parte  Wheeler j  Buck^  25.  In  that  case  a  retiring  partner 
assigned  all  his  share  of  the  partnership  effects  to  the 
continuing  partner,  who  was  to  pay  certain  debts  of  the 
firm,  and  in  consideration  thereof  the  father  of  the  con- 
tinuing partner  was  to  become  surety  for  payment  of  an 
annuity  to  the  outgoing  partner,  which  he  never  did ; 
and  it  was  held  that  this  agreement  was  executory,  and, 
bankruptcy  having  intervened,  the  property  was  liable 
to  the  joint  creditors.  Lord  Eidon  there  said,  (p.  28,) 
^  Now,  the  first  question  is.  Whether  this  is  an  actual 
legal  assignment  or  an  executory  agreement;  because,  if 
it  is  only  an  executory  agreement,  circumstances  have 
occurred,  as  appears  by  the  evidence,  which  may  have 
the  effect  of  putting  an  end  to  it;"  and  again,  (p.  30,) 
*<  As  to  tlie  notice  in  the  Gazette,  how  can  it  be  said  to 

B  4 
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1834.        put  the  partnership  efiects  in  the  ordering  of  Mallam^ 

when,  by  the  terms  of  the  notice,  the  hand  which  is  to 

Gwov,       receive  the  partnership  debts  is  the  very  hand  to  apply 
In  the  matter  i^^em  i^  satisfaction  of  the  demands  against  the  partner- 
Cow  abd.      ship;   and  ex  parte  Wilson^  Buckj  48,  is  to  the  same 

Ex  parte       effect. 
Clarkson. 
Id  the  matter        rr>        i^  t 

^jf  The  Chief  Judge  : — 

F£AB.  This  is^  iQ  effect,  a  claim  by  the  creditors  of  the  three 

to  have  property  which  once  belonged  to  the  three  dis- 
tributed among  the  creditors  of  the  three;  and  the 
answer  is,  that  one  of  the  three  —  Moore  —  assigned 
his  share  of  the  partnership  assets  to  the  other  two  in 
I8S3. 

It  is  clear,  and  not  disputed,  that  the  creditors  of  the 
three  had  no  lien  on  the  partnership  property,  and  their 
only  right  is  through  Moore.  The  question  then  becomes. 
What  equity  had  Moore  ?  If  the  agreement  had  been  exe- 
cutory  until  payment  of  the  50(WL,  ex  parte  Wheeler,  Bvckj 
25,  would  have  been  conclusive*  But  was  there  or  not  in 
this  case  an  absolute  disposal  of  the  property  by  Moore  ? 
The  two  Cowards  had  possession  of  the  goods,  and  the 
con^deration  was,  50/.  in  money,  and  five  bills  of  100/. 
each.  Though  the  giving  the  bills  was  security  and  not 
payment,  yet  it  prevented  the  agreement  being  executory. 
In  ex  parte  Wkeekry  Bmeky  25,  thepayment  was  to  be  an- 
tecedent, which  was  not  the  case  here.  All  parties  con- 
sidered the  paymoit  of  SOL  in  nKmey,  and  the  delivery 
of  the  five  bills,  as  being  aU  required  to  be  done  to  fulfil 
the  agreement  and  complete  the  transfer;  conse- 
quently the  separate  creditors  of  Moore  have  no  equity 
attaching  through  him  on  the  property  in  question. 

Sir  Johm  Orou:  —  Moore  actually  transferred  his 
share,  and  there  was  neither  an  express  nor  an  implied 
contract  that  Moore  should  have  any  lien,  or  that  the 
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Cowardt  should  be  trustees  for  himself  or  his  creditors        1834. 

The  parties  conceived  the  60t  and  the  five  bills  to  be  ^jTvarte 

an  adequate  consideration.   The  contract  was  entire  and  Gibson. 
completely  executed,  consequently  the  petitioners  have  ^f 

no  interest  in  the  property  in  question.  Coward. 

Ex  parte 
Clabkbon. 
Sir  George  Rose: —  In  the  mauer 

It  has  been  long  settled^  that  a  partner,  on  dissolution  p^^^ 
of  partnership,  and  even  on  the  eve  of  bankruptcy,  may 
dispose  of  his  share  of  the  partnership  property.  The 
reason  of  this  is  given  by  Lord  EUon  in  ex  parte 
WiOiamSf  1 1  Ves.  3,  viz.  that  creditors  have  no  specific 
lien  on  the  partnership  property.  This  has  been  con- 
sidered hard  upon  the  creditors,  and  Courts  have  strug- 
gled much  to  preserve  the  property  for  them ;  and  in 
such  cases  as  this,  if  the  transaction  be  incomplete  at  tlie 
bankruptcy,  or  there  be  any  equities  remaining  in  the 
outgoing  partner,  the  Courts  gladly  avail  themselves  of 
such  circumstances  in  order  to  preserve  the  property  for 
the  creditors.  Had  any  thing  remained  executory  in 
this  case  the  Court  would  have  taken  advantage  of  the 
fact,  but  the  agreement  transferred  the  property,  and 
conferred  no  equities  on  the  creditors  as  against  that 
transfer. 

It  is  quite  immaterial  how  the  arrangement  here  was 
carried  into  effect,  whether  by  an  actual  assignment  or 
an  agreement  to  assign.  Want  of  notice  to  the  credi- 
tors has  occasionally  been  considered,  in  cases  resembling 
the  present,  as  letting  in  the  reputed  ownership.  The 
mode  of  payment  was  principally  by  bills  of  exchange, 
and  it  is  said,  that  if  Moore  had  continued  solvent,  the 
nonpayment  of  any  one  of  these  would  have  remitted 
him  to  his  rights  against  the  Cowards^  so  as  to  entitle 
him  to  an  account;  and  that  when  he  took  the  bills,  he 
did  no  more  than  secure  to  himself  the  means  of  more 
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1834.  readily  enforcing  payment,  and  that  the  bills  were  mere 

Ex  parte  s^^^^^*     ^o^  far  that  argument  would  be  valid^  and 

Gibson.  how  far  such  lien  would  exist  if  the  property  in  question 

of  were  real  estate,  has  never  been  sufficiendy  adverted  to ; 

CowABo.  ]yyj^x^  however  that  may  be,  the  question  does  not  arise  in 

^A^^N      ^^  ^^®^'     ^^  ^  impossible  here  to  say  that  the  bills  give 
In  the  matter  any  specific  lien  on  the  property. 

FfAB.  Suppose  an  action  had  been  brought  against  the 

Cowards  by  creditors  of  theirs,  and  execution  had  issued, 
and  all  the  property  had  been  taken,  could  Moore  have 
stepped  in  and  said,  ^*  This  properly  is  mine ;  it  has  not 
passed  from  me;  the  bills  not  having  been  paid,  your 
execution  is  not  valid  until  an  account  has  been  taken, 
and  I  have  been  paid.''  It  appears  to  me  that  Moore 
would  have  no  such  right. 

The  order  made  by  the  Court  was,  declare  the  stock 
and  property,  &c.  of  <^  Cowards  and  Moore^*  became 
that  of  Henry  Coward  and  James  Coward^  except  as  to 
book  debts  due  to  <^  Cowards  and  Moore**  on  the  10th 
August  1833,  in  respect  of  which  no  notice  was  given  to 
the  debtors  of  the  agreement  of  dissolution  before  the 
bankruptcy.  And  it  was  referred  to  a  deputy  registrar 
to  inquire  what  joint  debts  were  owing  by  "  Cowards 
and  Moore**  on  the  10th  of  August,  and  to  determine 
under  which  of  the  above  fiats  it  would  be  most  bene- 
ficial to  the  parties  that  this  order  should  be  executed ; 
and  separate  accounts  were  to  be  kept,  and  the  estates 
administered  among  the  several  joint  and  several  credi- 
tors accordingly.  The  costs  of  Clarkson,  and  of  the 
petitioning  creditor  under  James  Coward's  separate  fiat, 
to  be  paid  by  Clarkson  ;  each  other  party's  out  of  their 
own  estates,  (a) 


(a)  This  order  was  not  however  drawn  up,  and  on  a  subsequent 
day  the  parties  took  a  difierent  order  by  consent. 
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Ex  parte  LAVENDER.  —  In  the  matter  of  C.  R. 

LAVENDER.  S^-  15» 

1834.  (a) 

1  HIS  was  a  petition  by  the  bankrupt  to  supersede  the  A  ocmntry trader 

*  "^  '  *  having  been  ar- 

fiat^  because^  among  other  reasons,  there  was  no  act  of  rested  on  a  bill, 

-       .  and  having  put 

bankruptcy.  in  bail,  promised 

The  act  of  bankruptcy  on  which  reliance  was  placed  ^y  ^  Mv^Se 
was  an  absenting,  by  not  attending  an  appointment.  mmB}  he,  how- 

vivtm  went  to 

Lcmender  had  for  some  time  been  in  treaty  for  the  London  to  pro. 
loan  ofa  sum  on  mortgage.  Considerable  delay  took  place  ^J^'^S^^. 
in  completing  the  negotiations.     Pending  these  negotia^  ditor,  Uiat  that 
tions  a  bill  of  Latyender's  became  due^  on  which  an  his  keeping  the 
application  was  made  by  the  attorney  of  the  holder  for  H^^^act 
payment.   Lavender  immediately  waited  on  the  attorney,  <rfbanknipt^by 
and  communicated  to  him  the  probabflity  that  the  neg«v  bdJ^nuT 
tiation  for  the  loan  would  soon  be  completed,  and  he  ^      ^' 
would  then  pay  the  money  without  any  delay,  and  he 
told  the  attorney  that  he  should  direcdy  go  —  and  he 
did  go  —  to  London  to  accelerate  the  loan.    That,  after 
considerable  prc^ess  had   been  made   in   the  nego- 
tiation, and  which  was  on  the  eve  of  being  concluded, 
he  returned  to  the  country,  when  he  learned,  to  his 
astonishment,  that  a  writ  had  been  issued  against  him  on 
that  bill,  and  was  in  the  hands  of  the  sheriff's  officer,  to 
whom  he  went  immediately,  and  surrendered  himsdf. 
The  drawer  of  the  bill  became  bail  to  the  sheriff^  and 
Lavender  said  to  him,  and  to  the  attorney  of  the  holder^ 
that  he  would  attend  on  the  next  day  for  the  purpose  of 
giving  security.     After  he  was  liberated,  it  occurred  to 

4 

(a)  Special  sittings  before  the  to  the  reporters  that  it  is  expedi- 

Chief  Judge  only.    This  case  is  ent  to  report  the  point  of  the  act 

already   reported,    ante   vol.  i.  of  bankruptcy, 
p.  699 ;  but  it  has  been  suggested 
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« 

1834.        him  that  it  would  be  more  expedient  to  go  to  London 
^  immediately,  and  obtain  the  money  which  was  under- 

Lavender.  taken  to  be  advanced  on  mortgage.  He  immediately 
In  the  matter  ^ent  to  London,  and  upon  his  arrival  instantly  wrote  to 
Lavender,  the  solicitor  of  the  arresting  creditor,  stating,  that  in 
consequence  of  his  exertions  to  procure  the  money,  he 
should  not  be  able  to  keep  his  appointment  to  attend 
and  give  the  security  on  that  evening,  but  that  he  hoped 
to  receive  the  money,  and  attend  with  it  in  the  course  of 
that  or  the  ensuing  day.  He,  however,  remained  in  Lon- 
don, and  exerted  himself  to  the  utmost  to  procure  the 
money.  The  title  had  been  approved,  and  the  money 
was  about  to  be  paid,  when  a  fiat  in  bankruptcy  was 
issued  against  him. 

Mr.  Serjeant  Wilde  and  Mr.  Montagu^  for  the  peti- 
tioner, contended  that  this  was  not  an  act  of  bankruptcy. 
Schooling  v.  Z^e,  3  Stark.  149,  which  was  the  first  case 
on  the  subject,  was  very  similar  to  the  present;  the  de- 
position to  prove  the  act  of  bankruptcy  was  by  a  sheriif 's 
officer,  who  stated  that  he  arrested  the  bankrupt,  but, 
on  a  promise  that  he  would  execute  a  bail-bond,  released 
him§  that  he  did  not  attend  to  execute  the  bail-bond ; 
and  Abbott,  C.  J.,  said  the  party  absented  himself,  not  to 
avoid  a  creditor  with  whom  he  had  made  an  appointment, 
but  merely  to  avoid  the  execution  of  a  bail-bond.  The 
next  case  is  Tucher  v.  Jone3f  2  Bing.  2,  S.  C,  Toleman  v. 
JoneSj  9  Moore,  24,  where  the  deposition  stated  that  the 
deponent  called  at  the  house  of  the  bankrupt,  who  then 
promised  to  meet  deponent  next  day  at  the  office  of  the 
solicitors  for  deponent's  employers,  in  relation  to  his 
giving  security  for  a  debt  then  owing  by  him  to  depo- 
nent's employers^  and  that  he  and  his  employers  attended 
accordingly,  but  the  bankrupt  did  not  attend  the  ap- 
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^  pointment.    No  other  proof  being  oifered,  a  nonsuit  was        1*834. 
directed,  the  deposition  not  containing  any  statement  of  ' 

the  bankrupt  having  absented  himself  with  a  view  to     LayendsL 
delay  creditors.  1"  the  matter 

In  Key  v.  Shaw,  1832,  1  Moore  if  Scott,  462,  the  same  Lavendsb. 
doctrine  is  recognized.  Mr.  Justice  Park  said,  *<  There 
was  one  point  urged  in  argument  to  which  I  do  not 
accede,  viz.  that  a  failure  to  keep  an  appointment  made 
with  a  creditor  constitutes  an  act  of  bankruptcy.''  In 
Il6b9on  v.  Bolls,  1833,  9  Bing.  648,  it  was  held  that  a 
debtor  who  stopped  at  the  end  of  Chancery  Lane  till  he 
heard  that  a  writ  had  not  issued  against  him,  did  by  such 
stopping  commit  an  act  of  bankruptcy,  the  law  beings 
that  the  breaking  an  appointment  to  meet  creditors  is 
an  act  of  bankruptcy  when  it  is  broken  with  intent  to 
delay  the  creditors,  which  was  manifested  in  this  case  by 
his  stopping  at  the  end  of  Chancery  Lane  until  he  was 
apprized  whether  he  might  safely  proceed.  This  doc- 
trine has  lately  been  recognized,  and  the  law  confirmed, 
in  Bobinson  v.  CarringUmi  1  Mont,  8f  Ayr.  13  ;  and  in 
the  present  case  the  fact  was  clear,  that  he  absented  him- 
self, not  to  delay  but  to  benefit  the  creditor,  by  paying 
him  the  money  instead  of  giving  him  security. 

Mr.  Temple,  contrd,  cited  Dickenson  v.  Foordy  BameSy 
160,  which  was  as  follows :  A  point  was  reserved  at  Nisi 
Prius,  and  a  case  made  for  the  opinion  of  the  Court^ 
whereby  it  was  stated,  that  A.  B.  (against  whom  a  com- 
mission of  bankrupt  had  issued,  under  which  an  assign- 
ment of  his  effects  had  been  made  to  plaintiff,)  having 
been  arrested,  and  the  sheriff's  officer  having  taken  his 
word  to  put  in  bail,  kept  at  home,  and  declared  he  did 
so  to  avoid  the  consequences  of  the  former  arrest.  The 
question  was,  Whether  this  was  an  act  of  bankruptcy  or 
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1834.       not?  The  Court  thought  this  to  be  a  plain  act  of  bank* 
""""        ruptcj'*     The  intent  to  defraud  his  creditors  would  not 
Lavender,     have  been  sufficient  to  make  this  man  a  bankrupt  with- 
in the  matter  Q^^.  ^Joing  the  act,  u  e.  keeping  at  home ;  but  he  kept 
Lavender,     house,  and  declared  with  what  intent.     The  intent  need 
not  be  put  in  execution ;  the  question  is  quo  ammo  he 
kept  house;  he  himself  did  the  overt  act,  and  declared 
his  intent. 

Mr.  Serjeant  Wilde  in  reply :  —  This  case  is  in  con* 
firmation  of  the  Court  of  Common  Pleas  in  Robnon  v. 
BoOs^  9  Bing.  648. 

Erskine,  C.  J. :  — This  is  a  mere  question  of  fact,  with 
what  intent  did  he  absent  himself?  The  fact  of  absent- 
ing is  dear  in  all  the  cases,  the  only  question  being  the 
intent.  In  those  cases  where  there  is  no  evidence  of 
intent  to  avoid  creditors  it  is  not  an  act  of  bankruptcy; 
but  in  the  cases  where  there  is  such  intent,  as  in  Bobson 
▼.  Bolls,  9  Bing.  648,  and  Dickenson  v.  Foord,  Barnes^ 
160,  where  there  is  such  intent,  it  is  an  lict  of  bank- 
ruptcy. In  the  present  case  it  has  been  clearly  proved 
that,  to  say  the  least,  there  was  no  intent  to  delay  the 
creditor;  I  am  satisfied,  therefore,  that  it  is  not  an  act 
of  bankruptcy ;  the  fiat  must,  therefore,  be  superseded, 
with  costs,  (a) 


(a)  See  Rolmuon  v.  Carrington,  1  Mont,  S;  Ayr,  13,  S.C.  1  Mylne 
Sf  Keen,  555, 
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Ex  parte  LEE.  —  In  the  matter  of  LEE.  Before 

Mr.  Baron 

1  HE  bankrupt  had  been  committed  by  the  commis-     ^^^on, 
sioners  for  not  answering  to  their  satisfaction.  1834  ' 

On  a  former  day  Mr.  Momtagu  obtained  a  rule,  that  to  justify  a 
the  assimees  should  show  cause  why  a  writ  of  habeas  ^oaamuxlcin. 

^  ^  bankrupt  for 

corpus  should  not  be  issued,  and  the  bankrupt  brought  not  answering 
up  thereon  to  be  discharged.     On  this  day  cause  was  ^  oommis-' 
shown  against  the  rule  by  Mr.  Ayrton.  (a)  ™^^T^^^^ 

unsatisfiustory 

Baron  Alderson : — The  habeas  corpus  must  issue,  and  p^^tiniae 
the  prisoner  must  be  discharged.  Many  of  the  answers  vo^nts, 
are  certainly  of  such  a  nature  as  to  appear  at  first  unsa- 
tisfactory, but  the  commissioners  did  not  sufficiently 
press  these  points ;  if  they  had  pressed  them,  the  bank- 
rupt might  have  placed  them  in  a  more  satisfactory  view. 
The  commissioners  should  have  pointed  out  to  the  bank- 
rupt the  particulars  wherein  they  were  dissatisfied,  then, 
perhaps,  he  might  have  reconciled  what  they  conceived 
to  be  contradictions,  and  have  supplied  what  to  them 
appeared  omissions.  At  present  these  examinations 
have  more  the  appearance  of  cross-examinations  by  ad- 
verse counsel,  than  of  what  should  be  the  examination  of 
commissioners.  The  commissioners  may,  however,  if 
they  please,  summon  the  bankrupt  before  them  again, 
previously  informing  him  of  the  points  as  to  which  he  is 
to  be  examined,  allowing  him  to  inspect  his  books ;  but 
he  is  now  entided  to  his  discharge,  and  let  him  be  dis« 

charged. 

Habeas  corpus  ordered  to  issue.  (6) 

(a)  ThiB  course  saved  the  ez-  between  the  parties  that  the  ex- 
pense of  issuing  the  habeas  oor^  pense  of  the  writ,  &c.  should  be 
pus  in  the  first  instance.  saved,  and   the    bankrupt   dis- 

(6)   It  was,  however,  agreed  charged.    A  single  question  fol- 
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C.  of  R.       ^^  P^^'^  BIGNOLD.  —  In  the  matter  of  POSTLE. 

Nov.  3,       m 

1834.  1  HIS  was  a  petition  by  an  equitable  mortgagee  for  the 
On  the  sale  of  usual  order  for  sale,  and  for  the  rents  and  crops,  &c, 
^^,  the  right    frona  the  time  of  the  bankruptcy.     The  crops,  &c.  had 

to  the  rents  ao-   \^^^  gold,  and  the  money  awaited  the  decision  of  the 

orues  from  the  '  "^ 

date  of  the  order    Court. 

of  sale.  

lowed  by  a  direct  answer,  when  collateral  questions  which  the 
the  question  is  unvaried  in  terms,  witness  has  difficulty  in  answer- 
and  not  followed  by  any  further  ing,  when  they  may  propose  ques- 
examination  respecting  the  trans-  tions  leading  to  the  same  con- 
action  which  may  have  excited  elusion,  which  the  witness  may 
the  suspicions  of  the  commis-  be  more  reasonably  expected  to 
sioners,  cannot  support  a  com.  answer,  the  prisoner  is,  as  it  seems, 
mitment. — Walker* %  case,  1  Gl.  entitled  to  hb  dischai^ — Ex 
SfJ,57i,  If  the  commissioners  parte  Baxter,  7  Bam.  Sf  Ores. 
propose  the  following  question,  674.  A  commitment  is  defective 
**  Have  you  not  at  two  diflferent  if  the  commissioners  do  not  ex- 
periods,  and  both  six  months  pre-  amine  with  sufficient  minuteness, 
vious  to  the  issuing  forth  of  this  ^^HootorCs  case,  2GLSfJ,  215 
commission,  executed  two  dif-  To  justify  a  committal  by  the 
ferent  conveyances  of  your  estate  commissioners  it  is  not  enough 
and  efiects,  or  part  thereof,  to  that  the  first  answer  or  statement 
your  son  ?"  to  which  the  bank-  of  the  bankrupt  is  unsatisfactory ; 
nipt  answered,  "  Not  to  my  he  should  be  further  sifted,  and 
knowledge,"  and  no  further  the  examination  brought  to  that 
question  is  proposed,  the  answer  point,  that  the  warrant  of  com- 
18  satisfactory.  If  to  the  follow-  mittal  shall  exhibit  the  bank- 
ing question,  **  Is  the  above  all  rupt's  obstinate  refusal  to  give  a 
the  account  you  can  or  will  give  satisfactory  explanation  to  the 
of  this  200/.,  which  you  admit  unsaUsfactory  answer;  and  the 
you  have  received  ?"  the  bank-  commissioners  not  having  done 
nipt  answers,  **  It  is  the  only  ac-  this,  the  prisoner  was  discharged  by 
count  I  can  give,*'  and  the  com-  Hart^  L.  C.  Ex  parte  FUshenry, 
missioners  do  not  propose  any  MoUoy,  35.  And  see  the  judg- 
fiirther  questions,  the  answer  is  ment  of  Lord  Eldon  in  ex  parte 
satisfactory. — Norris^csxeyZJac,  OUver,  1  Rote,  414,  to  the  same 
^  Waik,  437.  If  the  commis-  effect, 
sioners  commit  upon  answers  to 
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Mr.  O.  Anderdon  for  the  petition :  —  The  question  is,        1834. 
From  what  time  the  mortgagee  is  entitled  to  the  rents        ^"^ 
and  crops?  The  mortgagee  happens  to  be  the  same  per^       Big  nolo. 
son  who  petitioned  in  ex  parte  Bignold,  2  Dea.  ^  Ch.  ^"  the^matter 
S98.     The  claim  is  from  the  time  of  the  bankruptcy,  by       PotTLE. 
analogy  to  a  late  case,  in  which  the  Lord  Chancellor 
decided  that  a  legal  mortgagee  is  entitled  to  emblements 
from  the  time  of  his  declaration  in  ejectment. 

Mr.  fValAer  for  the  assignees : — The  petitioner  is  cer- 
tainly not  entitled  from  the  bankruptcy.  The  question 
is,  Whether  from  the  time  of  presenting  his  petition,  or 
from  the  date  of  the  order  of  this  Court  ?  In  ex  parte 
Bignoldy  2  Dea.  8f  Ch.  298,  Mr.  Montagu,  for  the  as- 
signees, consented  to  the  order  made,  consequently  that 
left  the  point  open.  The  cases  before  ex  parte 
are  contradictory :  ex  parte  Bignold^  2  Gl.  Sf  J. 
273,  decided  it  was  from  the  time  of  presenting  the  peti- 
tion ;  ex  parte  Alexander^  2  Gl.  tfj.  275,  from  the  time 
of  sale.  There  is  no  principle  why  the  equitable  mort- 
gagee should  receive  the  rents  till  he  reduce  the  pre- 
mises into  possession.  If  an  equitable  mortgagee  file  a 
bill  for  a  receiver,  he  is  allowed  the  rents  from  the  date 
of  the  order  only. 

Mr.  O.  Anderdon  in  reply :  —  The  petitioner  is  en- 
tided  from  the  time  of  his  petition  at  least,  for  a  receiver 
would  be  appointed  the  instant  an  application  was  made 
CO  affidavit.  In  legal  mortgages  the  party  is  entitled 
from  the  day  of  service  of  the  writ  of  ejectment;  in 
equitable  mortgages,  by  analogy,  from  the  time  of  pre- 
senting the  petition.  If  the  date  of  the  order  alone 
regulates  the  time,  then  the  accidental  circumstance  that 
this  petition  was  not  heard  before  the  long  vacation  will 
de{Nrive  the  party  of  the  rents  during  that  period. 

Vol.  IL  c 
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1 834.  Per  Curiam :  — 

•""■"  No  case  gives  the  right  to  the  rents^  &c.  further  back 

Ex  purlc 

BiGNoLD.      than  the  order  for  sale,  except  ex  parte  Bignold,  2  GL 
In  the^  matter  ^  j  373.     Lord  Eldon  appears  to  have  thought  that 
PosTLE.       the  remotest  date  was  from  the  time  of  sale^  and  doubted 
whether  it  should  be  so  early  in  bankruptcy. 

The  time  should  be  from  the  date  of  the  order  of  sale, 
by  analogy  to  the  practice  in  Chancery  on  the  appoint- 
ment of  a  receiver. 

Ordered  from  date  of  order. 


C.  of  R.  Ex  parte  FOX.  —  In  the  matter  of  FOX. 

Nov.  4,       _ 
1834.         1  HIS  was  a  motion  to  suspend  an  order  for  costs,  for 

An  order  of  nonpayment  of  which  the  party  was  under  commitment, 

nonpayment  of  The  ground  of  the  motion  was  the  pendency  of  an 

vSkh  Ae^pariy  *PP^^  against  the  order.     The  applicant  was  not  pre- 

18  committed,  pared  to  pay  the  taxed  costs  into  Court. 

will  not  be  sus- 
pended on  the 

ground  of  an  Mr.  Tioiss  for  the  motion. 

appeal,  unless 
the  costs  are 

paid  into  Court.       Per  Curiam:  —  As  the  party  does  not  pay  the  costs 

into  Court,  the  motion  must  be  dismissed  with  costs. 


C.  of  R.  Ex  parte  HUNT.  —  In  the  matter  of  FOX. 

Nov.  3,      -» -- 
1834.        Mr.  J.  P.  COBBETT  moved  for  an  attachment  for 

An  attachment    nonpayment  of  costs,  the  four-day  order  having  been 

for  payment  of 

costo  is  of  issued  and  disregarded. 

course  after 

disregard  of  the         m         ^  x 

four-day  order,  1  HE  CHIEF  JUDGE  : 

neM^ti^^^ll       '^'^  ^^  *"  order  quite  of  course.     An  application  for 
not  be  issued  in  this  order  was  made  to  me  in  vacation ;  but  as  an  attach- 

vacation.  ' 
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ment  does  not  issue  in  any  other  court  during  vacation,        1834. 

I  saw  no  reason  why  it  should  in  this  Court  « 

If  indeed  it  were  alleged  the  party  were  about  to         Hunt. 
abscond,  or  other  strong  reason  were  given,  I  would  let  ^f 

the  attachment  issue  in  vacation,  not  otherwise.  P^^* 


Ex  parte  ANN  AND  ALE.  —  In  the  matter  of  C.  of  R. 

CURTIS.  Nov.  4, 

A  1834. 

FIAT  issued  against  the  bankrupt  on  the  21st  of  ^^  annuity 

January  1834i  under  which  the  petitioner,  who  was  the  ™y  ^  Talued, 

•'  ^  ,  though  no  price 

son-in-law  of  the  bankrupt,  proved  an  annuity.  were  giren  for 

This  annuity  was  granted  under  the  following  cir-  J^^b.  dlsMnt. 

cumstances :  —  The  petitioner,  being  about  to  marry  the  What  is  suffi- 

bankrupt's  daughter,  required  some  portion,  declining  ^^'j^Jr^ro 

otherwise  to  marry;   on  which  the  bankrupt  sent  the  contract  to  en- 

•'  .  .  '^  titie  the  party  to 

foUowing  letter,  on  the  faith  of  which  the  marriage  took  prove. 
place:  — 

«  My  dear  Sir,  Dec.  23,  1 829. 

**  The  subject  we  were  conversing  on  thb  morning 
has  occupied  my  most  serious  consideration.  As  I  in- 
formed you,  it  is  not  convenient  to  me  to  give  you  a 
sum  of  money  at  this  present  time;  but  as  you  are 
desirous  of  settling,  I  promise  you,  until  it  is  convenient 
to  me  to  do  something  better  for  you,  to  allow  my 
daughter  100/.  a  year,  which  you  can  have  as  you 
require,  and  I  think  this  will  be  equally  advantageous 
to  you.  The  amount  of  the  annuity  left  to  Jane  [the 
daughter]  by  her  late  kind  friend,  I  have,  and  will  in 
some  way  dispose  of  to  your  mutual  benefit  I  shall 
feel  great  pleasure  in  assisting  you  all  in  my  power  in 
the  furnishing  your  house,  and  I  will  consult  with  you 
as  to  what  you  may  require. 

"  Mr.  Thonuu  NeaUr  "  ThoMAS  CurTIS.'* 

c  2 
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1834.  The  proof  was  rented  before  the  oommissioneri  on 

^  the  fiTounds  that  no  sum  was  ever  paid  on  account: 

Ex  parte  ^  . 

Anna  ND ALE."  that  there  was  no  evidence  of  the  letter  having  been 
In  the^  matter  y^^xXiNi  at  tlie  time  it  purported  to  bear  date ;  that  other 
CcTBTis.       transactions  between  the  parties  were  so  suspicious^  that 
the  evidence  of  the  parties  alone  ought  not  to  be  credited ; 
and  that  the  annuity  was  not  one  on  which  the  com- 
missioner could  put  a  value.     The  commissioner,  how- 
ever, allowed  a  proof  for  1,062/.,  the  valuation  of  an 
actuary  on  the  bankrupt's  age  of  fifty-seven  years,  but 
stated  that  the  importance  of  the  question  justified  the 
assignees  in  taking  the  opinion  of  the  Court  of  Review. 
This  was  a  petition  presented  by  the  assignees  accord- 
ingly to  expunge  the  proof. 

lAr.BetheU:  — 

1st,  The  letter  was  not  written  till  after  the  bank- 
ruptcy. 

2d,  Originally  only  the  arrears  of  annuities  were 
proveable,  unless  secured  by  a  bond,  with  a  penalty 
which  had  become  forfeited  before  the  bankruptcy,  {a) 
This  was  altered  by  the  49  Geo.  3,  c.  21,  section  17  of 
which  enacted,  that  any  annuity,  however  secured,  might 
have  a  value  set  upon  it.  That  act,  however,  was  re- 
pealed by  6  Geo.  4,  c.  16,  under  the  54th  section  of 
which  act  the  annuitant  now  claims.  That  clause 
enacts,  that  <<  any  annuity  creditor  of  any  bankrupt, 
by  whatever  assurance  the  same  be  secured,  and  whe- 
ther there  were  or  not  any  arrears  of  such  annuity  due, 
shall  be  entitled  to  prove  for  the  value  of  such  annuity, 
which  value  the  commissioners  shall  ascertain,  regard 


(fl)  Ex  parte  Le  Compte,  1  Atk.    Penkins  v.  Kempland,  2   BlacL 
215;  ex  parte  Belton,  1  Atk.  25 1 ;    Rep.  1 1 06. 
ex  parte  Burrow,  1  Bro,  268; 
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being  had  to  the  original  price  given  for  the  same        1834. 

annuity."     In  ex  parte  Saxe^  Mont,  if  BK,  134,  S.  C,         

2  Dea,  Sf  Ch.  172,  it  was  held,  that  an  annuity  in  con-    Amnandale. 
sideration  of  a  business  was  not  within  this  clause,  as  '"  ^^^  matter 
there  was  no  <'  original  pricey*^  but  that  the  valuation       Curtis. 
must  be  made    as    it  would    have    been    before  the 
49  Geo.  3,  c.  121.      In  ex  parte  Saxe  there  was  no 
difficulty,  as  there  was  a  bond  forfeited  before   the 
bankruptcy. 

In  the  present  case  the  consideration  was  not  money ; 
therefore,  following  ex  parte  Saxe,  it  is  not  proveable 
within  the  6  Geo.  4,  c.  16,  s.  54  ;  and  as  there  was  no 
bond,  only  the  arrears  at  the  .bankruptcy  can  be  proved; 
the  value  cannot  be  proved.  Even  if  it  were  within  the 
6  Geo.  4,  c.  16,  the  letter  under  which  the  claim  is  made 
is  far  too  vague.  It  cannot  be  ascertained  whether  the 
bankrupt  intended  to  grant  an  annuity  for  his  own  life, 
for  his  daughter's  life,  or  that  of  her  husband. 

Mvs  Swanston  and  Mr.  MontagUj  centra^  argued  that 
this  was  within  the  54th  clause  of  6  Geo.  4,  c.  16,  and 
cited  ex  parte  Sitger,  Mont,  100,  where  the  letter  was 
almost  verbatim  the  same,  and  it  was  held  proveable. 

The  Chief  Judge  :  — 

This  annuity  rests  entirely  on  the  letter ;  and  three 
questions  arise.  1st,  Whether  it  is  genuine,  or  written 
after  bankruptcy  to  give  a  preference  ?  On  this  I  feel 
no  doubt  that  it  is  genuine^  and  sent  at  the  time  it 
bears  date.  2d,  Whether  any  and  what  construction 
can  be  put  on  the  letter?  and,  3d,  Whether  the  annuity 
be  proveable  within  the  act  ? 

2d,  As  to  the  wording  of  the  letter,  it  might  mean 
during  his  own  life,  or  during  the  lives  of  himself  and 
daughter.     In  ex  parte  Sitger^  I  Mont.  100,  the  words 

c  S 
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1834.        are  rather  stronger,  being  "  for  her  own  use."     I  am  of 
opinion  the  bankrupt  intended  to  grant  an  annuily  for 

Annandalk.    the  joint  lives  of  himself  and  daughter. 

In  the^  matter  gj^  ^Iie  66th  section  is  compounded  of  two  distinct 
Curtis.  enactments ;  1st,  that  any  annuity  may  be  proved ; 
2d;  that  the  commissioners  are  to  have  r^ard  to  the 
original  price.  If  there  be  no  price»  as  here,  it  is  a 
cams  omissus  in  the  act,  and  the  commissioners  must 
compute  the  value  in  some  other  way. 

The  54th  section  of  6  Geo.  4,  c.  16,  is  copied  from 
the  17th  section  of  49  Geo.  8,  c.  121,  adding  the  words, 
"  regard  being  had  to  the  original  price,"  &c.  But 
these  words  do  not  exclude  annuities  not  within  that 
part  of  the  clause.  The  value  of  this  annuity  to  be 
proved  is  what  an  actuary  states  to  be  that  of  an  annuity 
for  the  life  of  the  father  and  daughter. 

Sir  John  Cross :  —  I  have  confined  my  attention  to 
the  question,  whether  the  letter  were  sent  at  the  time 
it  beare  date?  On  that  I  wish  for  further  investi- 
gation. 

The  bankrupt,  being  in  insolvent  circumstances, 
grants  an  annuity  of  100/.,  but,  in  another  transaction, 
he  and  his  son«in-law  endeavoured  fraudulendy  to  trans- 
fer certain  property  to  the  latter.  The  commissioner 
was  so  doubtful  as  to  his  decision  that  he  recommended 
an  appeal  to  this  Court.  The  assignees  challenge  the 
sufficiency  of  the  evidence  in  support  of  the  proof.  No 
further  evidence  is  adduced,  nor  is  it  stated  why  not. 
The  petitioner  is  convicted  of  fraud  in  one  transaction, 
and  produces  no  further  evidence  in  this.  I  think, 
therefore,  he  ought  to  be  examined  vivd  voce.  There 
is  no  entry  in  any  of  his  or  the  bankrupt's  books  as  to 
this  transaction,  and  yet  the  bankrupt  is  a  man  of 
business,  and  so  is  Neal.     I   therefore  wish  to  have 
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further  investigation,  and  am  unprepared  at  present  to        1834. 

give  any  opinion  on  the  merits.  '        ^^ 

®  "^     ^  Ex  parte 

Annandale. 

Sir  George  Sose  concurred  in  the  order.  ^"  ^®  matter 


of 

Curtis. 


Petition  dismissed.     Costs  of  both  parties  out  of  the 
estate. 


Ex  parte  THOMAS  MABERLEY.  —  In  the  matter     C.  of  R. 

of  YOUNG.  Nov.  5, 

1834. 

Mr.  SWANSTON:  —  in  this  case  the  petitioner  ten-  A«  "^^"^j^  ^ 

*  support  or  a  de- 

dei*ed  a  proof  of  debt  on  a  bill  of  exchange.  He  sent  position  of  proof 
an  affidavit^  stating  that  he  was  ^<  indorsee  for  a  valuable  s^ate  the  oon- 
oonsideration."  The  commissioners  rejected  the  proof,  "^^f^^J"-  .^ 
on  the  ground  that  the  deponent  had  not  stated  what  afBdsTit  be  pro- 
consideration  had  been  paid.  This  is  a  petition  to  commissioner 
prove,  and  an  affidavit  in  support,  setting  forth  the  -'^"iut'lSouin 
consideration.  the  proof. 


The  assignees  did  not  appear. 

Per  Curiam :  —  The  affidavit  in  support  of  a  proof  on 
a  bill  should  state  the  consideration  fully,  as  <^  full  value 
thereof,"  or  as  the  &ct  may  be.  Such  an  affidavit  is 
now  produced.  The  commissioner  should  not  have 
rejected  this  proof  because  the  affidavit  tendered  was 
defective;  he  should  have  required  further  evidence, 
and  have  adjourned  the  proof. 

Sir  John  Cross :  —  The  party  may  have  been  misled 
by  ArchbobTs  form,  which  is  *^  an  indorsee,"  without 
stating  what  consideration.     Coolu^s  form  is  different. 


c  4 
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I 

1834.  Proof  ordered.     Declared  to  be  entitled  out  of  the 

assets  in  hand  to  a  dividend  equal  to  any  dividend  de- 

Mabeslcy.     clared.  (a)     Petitioner  to  pay  costs  of  petition ,  and  of 

In  the  matter  ^^y  further  meeting  which  may  be  necessary.   Assignees' 

Young.        costs  out  of  the  estate. 


C.  of  R.  £a?  parte  BLANDY.  —  In  the  matter  of  FORSTER. 
Nov.  5, 

1834.  jf\N  order  had  been  made  that  an  assignee  should  elect 

The  affidaTit  on  within  fourteen  days  after  personal  service. 

a  motion  ibr 
substituted  ser- 
vice must  sute  Mr.  Swanston  applied  for  an  order  to  direct  that  sub- 
that  the  party  .                    .          .  i  .  u           j 

wilfully  keeps  stituted  scrvicc  might  be  good. 

out  of  the  way 

and  is  not  to  be  Per  Curiam :  —  The  affidavit  in  support  of  such  a 

motion  ought  to  state  that  the  party  wilfully  keeps  out 
of  the  way  to  avoid  service,  and  is  not  to  be  found. 


found. 


C  of  R      -^^  P^^^^  ATTWOOD,   SPOONER,  and  Co.  —  In 
j^ov^  5^'  the  matter  of  JACKSON. 

1834.'       « 
The  Court  will    ^-VIR.  GREEN:  —  This  is  a  petition  for  a  sale  of  an 
only  interfere      equitable  mortcaffe. 

to  order  the  sale      ^  ^  ® 

of  equitable 

mortgages  in  Xhe  Chief  Judge  :  —  This  is  a  legal  mortfifaire  of  an 

cases  where  o  o  o 

there  is  no         equitable  estate ;  it  was  therefore  unnecessary  to  come 
!l_         to  this  Court. 

Legal  mortgage 

estat^within  ^^'  PW9^^  ^^^  ^^^  bankrupt  (who  appeared  though 

Lord  Lough-      ^ot  served) :  —  This  is  the  petition  of  Attwood  and  other 

borough's  order.  * 

(a)  An  interim  order  had  been  made  in  vacation,  that  the  assignees 
should  reserve  a  sum  sufficient  to  answer  the  petitioner's  claim. 


Jackson. 
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partners.    Spooner^  one  of  the  partners  of  AUwood  and        1834. 
Company,  was  the  partner  of  the  bankrupt,  and  the 

Ex  parte 

sum  for  which  the  equitable  mortgage  was  given  was      Attwood 
due  from  the  partnership  of  Spooner  and  Jackson  to  t®"u^**'^j*' 
Attwood  and   Company,   consequently  the  petitioners  of 

ought  not  to  claim  the  whole  debt.  The  property  was 
the  bankrupt's.  Under  these  circumstances  the  bank- 
rupt asks  that  the  petition  may  stand  oyer  to  give  him 
an  opportunity  to  file  a  bill  in  the  name  of  his  assignees, 
giving  them  an  indemnity. 

Mr.  Green  in  reply  stated  that  the  fact  was  denied, 
and  the  petitioner  deposed  that  the  debt  was  the  separate 
debt  of  the  bankrupt. 

Sir  George  Rose :  —  Still  there  being  a  dispute  throws 
a  doubt  on  the  case,  and  this  Court  only  interferes  as 
to  mortgagees  in  clear  cases.  The  better  way  of  pro* 
ceeding  will  be,  that  the  parties  should  consent  to  an 
order  for  the  sale,  and  to  let  the  dividends  be  paid 
into  Court,  subject  to  the  question  in  dispute.  By  this 
course  the  bankrupt,  now  an  objecting  party,  will  join 
in  the  conveyance,  and  obviate  a  heavy  objection  to 
tide.  That  this  is  a  separate  deposit  for  a  joint  debt 
does  not  vary  the  petitioner's  right  to  a  sale  of  the 
deposit ;  but  the  bankrupt  certainly  should  be  allowed 
to  use  the  names  of  the  assignees  to  work  out  any 
equities  he  may  have.  The  bankrupt  may  petition  for 
an  injunction  to  prevent  the  assignees  paying  over  the 
money  to  the  petitioners,  if  he  choose  to  run  that  risk. 
Tie  objection  taken  might  prevent  any  proof  against 
the  joint  estate. 

Ordered,  That  the  proceeds  be  paid  into  Court,  the 
petitioner  submitting  to  the  jurisdiction  of  the  Court  as 
to  the  disposition  of  the  proceeds. 
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1834.  Mr.  Montagu  asked  that  the  petitioner  might  pay  the 

costs,  this  being  a  case  in  which  the  order  might  have 

Ex  parte       ,  j     ■        ■  -    •  mi       ,«-^ 

Attwood      been  made  by  the  commissioner.     The  Comrt  have  so 

and  oihera.     decided  in  a  late  case  not  yet  reported. 
In  the  matter  "^  '^ 

of 

Jackson.  The  Chief  Judge  :  —  There  is  such  a  decision ;  but 

in  this  case  the  costs  of  the  petition,  and  of  all  parties 
served,  may  come  out  of  the  proceeds. 


C.  of  R.      ^  /'^^  ^  UG ARD.  —  In  the  matter  of  AUGHTIE. 

Nov-  5,      ..--. 
1834.        lYlR.  TwUs  and  Mr.  Bacon  for  the  petition,  to  expunge 

If  both  parties     a  proof,  moved  that  a  vivd  voce  examination  might  be 

agree,  a  vitA  .  - 

Toce  eiamina-     had  on  the  heanng  ot  the  petition. 

tion  may  be  bad 
of  oourae. 

If  affidavits         Mr.  SuHxnsion  and  Mr.  Montagtij  contra. 

bare  been  filed 
on  both  sides, 

rauatbemin'tbe  ^^  Curiom :  —  If  both  parties  agree,  a  vivd  voce  ex- 
firrt  instaiuie.  amination  may  be  had  of  course.  If  one  party  resist, 
examination  be  then  the  expense  of  that  mode  of  proceeding  should  be 
p^doner[he^  considered,  which  very  nearly  equals  a  trial  at  Nisi 
should  state       Priug.     In  this  case  affidavits  have  been  filed  on  both 

nets  on  his  peti- 
tion to  show       sides.     Under  that  state  of  circumstances  we  will  first 

and  make  a  '  hear  the  affidavits ;  and,  if  they  leave  any  doubt  in  the 
^'*^UaSZ        ""^"^^  ^^  *®  Court,  then  the  Court  will  hear  vivd  voce 

testimony.  In  this  case  the  petitioner  appears  to  have 
depended  on  the  affidavits  up  to  this  moment.  If  a 
petitioner  thinks  his  case  cannot  be  heard  fairly  without 
Hvivd  V0C6 '  examination,  he  should  state  facts  on  the 
face  of  his  petition  to  show  that  course  would  be  useful, 
and  pray  accordingly;  and  then,  on  the  footing  of  that, 
a  preliminary  application  may  be  made  for  a  vivd  voce 
examination. 
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Ex  parte  DUGARD. — In  the  matter  of  AUGHTIE.      C.  of  R. 

Nov.  6, 

This  day  the  petition  was  called  on.  IS34,. 

If  both  parties 
agree,  a  viv& 

Mr.  T\vis8  and  Mr.  Bacon  for   the  petition  again  ^'^^  examina- 

.        .  tionwof  course; 

pressed  for  a  tnva  voce  examination.  if  they  do  not. 

In  the  present  case  justice  cannot  be  done  unless  mu^lihow 
witnesses  be  examined  vivd  voce.      The  commissioner  **'^- 
thought  the  case  so  doubtful,  that  though  he  admitted 
the  proof,  he  ordered  the  successful  creditor  to  pay 
costs.      In  a  case  thus  avowedly  of  doubt  this  Court 
cannot  decide  on  the  inferior  evidence  of  affidavits. 

Mr.  Swangfym  and  Mr.  Montagu^  contra,  contended 
that  the  rule  was,  that  when  affidavits  had  been  filed 
a  vivd  voce  examination  was  not  to  be  ordered,  unless 
the  Court,  on  reading  the  affidavits,  thought  justice 
could  not  be  done  without  such  examination. 

The  Chief  Judge  :  —  As  the  commissioner  has  de- 
cided in  favour  of  the  proof,  the  petitioner  seeking  to 
expunge  must  show  probable  reason,  that,  if  witnesses 
be  examined  vivd  voce,  the  testimony  on  which  the  com- 
missioner has  decided  would  be  reversed.  But  if  the 
commissioner  had  rejected  the  proof,  and  the  creditor 
had  sought  a  vivd  voce  examination,  I  should  have  called 
on  him  to  show  cause  in  the  same  manner. 

Sir  John  Cross :  —  The  commissioner  states  on  the 
proceedings,  that  he  came  to  this  decision  reluctantly, 
and  was  doubtful.  The  witnesses  were  examined  before 
him  vivd  voce  ;  and  how,  in  such  a  case,  can  this  Court 
decide  on  the  inferior  evidence  of  affidavits  ?  I  am  of 
opinion  the  witnesses  should  be  examined  vivd  voce. 
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1834.  gjj,  Q^Qjrge  Base :  —  If  both  counsel  agree,  a  vivd  voce 

Ex  parte      ^scamination  may  be  had  as  of  course ;  if  only  one  asks, 

DuGABo.      and  the  other  denies^  then  the  party  asking  must  show 

of  cause  to  induce  the  Court  to  grant  what  he  asks.     The 

AuGHTiE.      expense  must  never  be  lost  sight  of.     Besides^  a  counsel 

might  press  on  the  Court  the  necessity  of  a  cross-ex. 

amination,  which  might  be  had  at  great  expense,  and 

after  all  the  question  turn  out  to  be  one  of  law,  as 

nineteen  out  of  twenty  appeals  from  the  commissioners 

are. 

Per  Curiam:  —  The  petitioner  must  prove  to  the 
Court  the  necessity  or  expediency  of  the  course  now 
asked  to  be  pursued. 

Mr.  Twiss  and  Mr.  Bacon  then  proceeded  accord- 
ingly. 

The  claimant  stated  that  he  had  lent  sums  to  his 
brother,  and  tendered  a  proof  for  such  sums.  He  was 
asked.  How  did  you  procure  funds  ?  He  answered^  By 
sums  borrowed,  and  by  profits  of  trade.  The  com- 
missioner adjourned  the  proof,  to  enable  the  claimant 
to  adduce  evidence  of  that  fact ;  but,  on  coming  again 
before  the  commissioner,  he  produced  evidence  of  other 
modes  by  which  he  became  possessed  of  the  money. 

Mr.  Sfaanston,  contra. 

Per  Curiam :  —  Enough  has  now  been  stated  to  induce 
this  Court  to  think  a  vivd  voce  examination  expedient, 
and  let  there  be  one  accordingly. 

Vivd  voce  examination  ordered. 
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Ex  parte  TOWN.  —  In  the  matter  of  BROWN*  C.  of  R. 

Tiyr  ^^^'  ^9 

jyiR,  J.  p.  Cobbett :  — This  is  a  petition  by  the  solicitor        1834. 

to  the  fiat,  that  he  may  have  leave  to  bid  at  the  sale  of  The  solicitor  to 

part  of  the  bankrupt's  property.     The  assignees  have  hvreiJ^^ 

been  served,  and  do  not  appear  to  oppose.  ^  Si  V"^*  ^ 

property,  imless 

Per  Ctariam :  —  The  Court  never  will  make  the  order  «"^«':  ^^7 

peculiar  cir- 

prayed,  unless  there  be  very  peculiar  circumstances,  as  cumstanoes. 
that  the  solicitor  is  mortgagee.     Allowing  him  to  bid 
would  render  it  his  interest  to  undervalue  the  prc^rCy. 
No  peculiar  circumstances  being  stated  here,  this  peti- 
tion must  be  dismissed,  (a) 


Ex  parte  COLLYER.—  In  the  matter  of  CO  WELL.      C.  of  R. 

Nov.  5, 

Mr.  O.  ANDERDON  .-  —  TWs  is  a  petition  by  a  ser-         1834. 
vant  for  an  allowance  of  six  months*  salary  in  full,  and  "^^  e»»*>tle  » 

•^  '  servant  to  an 

to  prove  for  the  remainder,   under  6  Geo.  4,    c«  16,  allowance  of 

._    /iL\  six  montlis* 

8'  40'  W  wages  in  full, 

The  petitioner  was  the  overlooker  or  manager  of  a  ^tbe"fofa°*^ 
cotton  mill,  engaged  at  S3s.  per  week ;  subsequently  a  year. 
contract  was  entered  into  that  he  should  be  paid  1042L 


(a)Seeex  parte  Bennett,  loVes.  ful  for  the  commissioners,  upon 

38 ;  ex  parte  Jamet,  8  Vet,  337 ;  proof  thereof,  to  order  so  much 

Campbell  v.  Walker^  S  Vet.  681 ;  as  shall  be  due  as  aforesaid,  not 

ex  parte  Edwards,  6  Vet.  3.  exceeding  six  months'  wages  or 

(b)  That  when  any  bankrupt  salary,  to  be  paid  to  such  servant 

shall  have  been  indebted,  at  the  or  clerk  out  of  the  estate  of  such 

time  of  issuing  the  commission  bankrupt,  and  such  servant  or 

against  him,  to  any  servant  or  clerk  shall  be  at  liberty  to  prove 

clerk  of  such  bankrupt  in  respect  under  the  commission  for  any 

of  the  wages  or  salary  of  such  sum  exceeding   such   last-men* 

servant  or  clerk,  it  shall  be  law-  tioned  amount. 


reeted. 
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1834.        per  year,  to  be  paid  in  weekly  sums.    The  commissioner 
•"""         had  refused  the  six  months'  waires  in  full. 

Ex  parte  ^ 

COLLYER. 

In  the  matter       ]yj^^  Swonston :  —  The  service  must  be  yearly.     Ex 
Cowsix.      parte  Skinner ,  Mont.  Sf  BU.  417. 

Ex  parte  Skin-      The  Chief  Judge  : — That  case  is  wrongly  reported. 

Bli'.  417,  oor-     None  of  the  Judges  used  any  such  expression  as  that  the 

hiring  must  be  yearly.  All  that  the  Court  said  was,  that 
there  must  be  some  engagement  of  a  more  permanent 
nature  than  a  weekly  hiring. 

Sir  J.  Cross :  —  A  yearly  hiring  is  strong  evidence  of 
an  engagement  for  continued  service ;  a  weekly  hiring 
very  weak  evidence,  or  none  at  all.  Here  the  evidence 
of  permanent  service  is  strong.  The  Court  should  be 
cautious  in  extending  this  clause.  The  owner  of  a  cot- 
ton mill  might  hire  1,000  servants  by  the  year,  and  their 
wages  sweep  away  all  the  assets. 

Sir  George  Bose  concurred,  and  said,  There  is  not  any 
general  rule  on  these  occasions  as  to  what  hiring  is  suffi- 
cient ;  none  can  safely  be  laid  down. 

Ordered,  with  costs,  out  of  the  estate. 


C.  of  R.  Ex  parte  GORDON.  —  In  the  matter  of  CASTELL. 
Nov.  5, 

1834.  ]y[  jj  siCHNER :  —  This  is  a  petition  to  stay  a  certi- 
cannot  be  suy.  ficate  for  fraudulent  conduct  by  the  bankrupt  before  the 
durt beforeAe  issuing  the  fiat ;  viz.  having  received  money  for  tlie  pur- 
fiat  issued.  chase  of  prints,  which  he  misapplied. 

14 
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Per  Ctariam:  —  In  order  to  stay  the  certificate,  the        1834. 
misconduct  must  be  subsequent  to  the  issuing  the  fiat,  (a)        — * 

Petition  dismissed^  with  costs,  (b)       iq  x\xe  matter 


of 
Cabtbix. 


Ex  parte  STEPHENS.— In  the  matter  of 

STEPHENS. 


C.  of  R. 

1  HIS  was  the  usual  petition  of  an  equitable  mortgagee        1834. 
for  a  sale  and  leave  to  bid,  &c. ;  it  also  asked  that  the  An  equitable 

'  '  mortgagee  is 

petitioner  might  be  allowed  out  of  the  proceeds  of  sale  not  entitled  to 
the  costs  of  successfully  defending  an  extent  in  aid,  and  fending  an  ei- 
to  be  excused  fit)m  paying  a  deposit;  both  of  which  the  to"be*eM«Kd 
Court  refused .  fr™  p*y>ng  • 

deposit. 

Mr.  Bcuxm  for  the  petition. 

Mr.  Swanston  for  the  respondents. 


Ex  parte  GREEN.— In  the  matter  of  ARMISTEAD.     C.  of  R. 

rii  Nov.  6, 

1  HIS  was  a  petition,  to  stay  the  certificate.     In  1816         1834. 

a  commission  issued  airainst  the  bankrupt,  under  which  if  there  have 

,   .         .  ,  heen  two  com- 

he  paid  no  dividend.     In  September  1833  a  fiat  issued  minions,  and 
against  him,  under  which  he  paid  no  dividend*      In  u^in'the^^i^scre- 
October  1833  his  last  examination  was  adiourned  sine  ^^  ®^  *^« . 

■^  Court  to  allow 

die*     In  April  1834  he  passed  his  last  examination,  and  or  refuse  the 
the  certificate  was  advertised  for  allowance.     The  peti-         ' 

I A  creditor  who 

(a)  See  ex  parte  Gardner,  I  Ves.    some  such  power,  as  to  miscoD-  **"J^u  ^f^^*^' 
4r  Bea.  45,  B.C.  l  Rose,  379;  ex    duct  before  the  fiat  issues,  as  is  the  bankrupt  in 

parte  Joiephy  1  Rote,  579;  Star-    now  possessed  by  the  commis-  execution,  and 

,^    ,  ^  .  r  t    T      1  ^  petitions  to  stay 

pleton  V.  Macoar,  7  Taunt,  509;    sioners  of  the  Insolvent  Court  as   ^^  certificate 

Walker  v.  Gibtet,  2  W.  31.  811.       to  misconduct  of  the  bankrupt  must  elect  whe< 
(5)    Quare.    Ought   commis-    before  filing  his  petition  ?^  ahlndon'^the 

sioners  of  bankrupt  to  possess  action  or  the 

petition. 
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1834.        ^^  chained  that  the  last  examination  was  allowed  to 
——        pass,  and  that  the  certificate  was  signed  in  consequence 
J^  parte      ^f  ^^  bankrupt  having  given  security  to  the  creditors 
In  the  matter  for  payment  of  their  debts.      The  petition  contained 
Armistead.     ®ther  charges,  as  that  the  fiat  was  a  friendly  one,  &c. 
The  affidavit  in  reply  stated,  that  the  last  examination 
was  passed,  and  the  certificate  signed,  to  enable  the 
bankrupt  the  better  to  carry  into  effect  an  arrangement 
then  entered  into  by  the  assignees  with  consent  of  the 
creditors,  that  the  bankrupt  should  have  the  manage- 
ment of  a  theatre  at  Liverpool,  part  of  his  estate,  for  the 
benefit  of  his  estate.     The  petitioner  had  not  proved, 
and  the  bankrupt  had  been  taken  in  execution  at  his 
suit,  bailed,  and  rendered  by  his  bail  the  day  before  the 
petition  was  heard.     That  part  of  the  affidavit  in  sup- 
port, which  related  to  the  signature  of  the  certificate  for 
money  stated,  that  "  the  petitioner  had  been  informed, 
and  believed,  the  bankrupt  denied  the  fact." 

Mr.  Swanston  for  the  bankrupt:  —  The  petitioner, 
having  the  bankrupt  in  execution>  must  elect,  either  to 
discharge  the  bankrupt,  or  have  the  petition  dismissed. 
Ex  parte  Bosiock,  1  Dea.  Sf  Ch.  383.  (a) 

Mr.  AyrtoUi  contra :  —  In  ei;  parte  Bostock  the  peti- 
tioners had  proved,  which  is  not  the  case  here. 

Per  GMriam:  — That  makes  no  difference.  In  ex 
parte  Bostock  the  creditor  sought  relief  under  the  fiat  by 
proving;  in  this  case  the  petitioner  also  seeks  relief 
under  the  fiat,  viz.  staying  the  certificate. 

Hie  petitioner  elected  to  discharge  the  bankrupt. 


(a)  QuiBre,  Utmeu, 
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Per  Curiam .-— ^  the  affidavit  in  support  of  the  charge        1 834. 

of  giving  security  to  the  creditors  only  states  information         

and  belief,  diat  part  of  the  petition  must  be  abandoned.        Grkbn. 

In  the  matter 

Mr.  Ayrton :  —  There  having  been  a  commission  and    Armistsad. 
a  fiat,  and  no  dividend  paid  under  either,  the  Court  has 
a  discretion  to  refuse  the  allowance  of  the  certificate. 
Ex  parte  Cunrdngham^  note,  4  P.  Appendix,  2d  edit.^ 
MxmdL  B.  L.;  ev  parte  King^  1 1  Vts.  426. 

Mr.  Stotmstofiy  in  reply,  was  stopped. 

Per  Ctariam :  • —  The  cases  cited  show  that  there  is  a 
discretion  in  the  Court  to  stay  the  certificate  if  no  divi- 
dend has  been  paid,  but  there  are  not  in  this  case  any 
circumstances  to  induce  the  Court  to  exercise  that  dis- 
cretion. Conduct,  proving  that  the  fiat  is  the  bankrupts, 
may  be  good  ground  to  supersede,  in  order  to  prevent 
the  operation  of  the  certificate  (a) ;  but  it  is  not  alone 
enough  to  enable  the  Court  to  stay  the  certificate. 

Dismissed,  with  costs. 


Ex  parte  RE  AY.  —  In  the  matter  of  CHAMPION.       C.  of  R 

Nov.  6^ 
Champion  was  indebted  to  Beay  in  7,000/.  on  bills        1834. 
of  exchange.     A  fiat  issued  against  Champion  in  1831,  Acomposition 
under  which  Beay  proved.      In  1833  Champion  pro-  reoeiyes'a  bond 


88  part  of  the 


posed  a  composition  to  his  creditors  under  the  fiat.  composiUon, 
Beay  agreed  to  accept  as  a  composition  1 ,750/.  by  in-  J^®"  *^®  °^^ 
stalments,  secured  by  bills  payable  at  different  periods,  entitled  to  re- 
and  the  assignment  of  a  bond  for  3,000/.,  the  obligor  to  <,„  .  question 


i«f 


of  proof. 


{a)  Ex  parte  Smithy  Mont.  1 1 . 

Vol.  II.  D 
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1834.       which  was  a  third  party.     A  composition  deed  was  ac- 

— —        cordingly  executed  by  Reay,  containing  a  proviso,  that 

Rbat?^      if  the  instalments  were  not  duly  paid  the  deed  should  be 

In  the  matter  y^jj^     Qnly  260/.  was  paid  under  this  deed.     Tlie  bill 

Champion,     for  the  first  instalment  was  dishonoured.     Beay  then 

proceeded  at  law  against  Champion  for  the  amount 

due  to  him;  and  in  1834  a  second  fiat  issued  against 

Champion.  Beay  tendered  his  proof  for  the  balance  due, 

but  the  commissioners  rejected  his  proof,  because  the 

bond  for  3,000/.  was  not  given  up.     This  was  a  petition 

to  prove,  and  stay  the  certificate. 

Mr.  Montagu  and  Mr.  Beihell  for  die  petition. 

Mr.  Swanston  and  Mr.  Bacon,  eontrd. 

The  Chief  Judge  :  —  Where  a  party  has  a  security 
for  his  debt  from  the  bankrupt,  he  must  either  give  up 
his  security,  or  deduct  its  value  firom  the  amount  of 
proof.  If  the  value  may  be  deducted,  he  may  prove  for 
the  balance,  and  retain  the  security.  In  this  case  the 
petitioner  may  prove,  and  retain  the  bond.  If  the  cre- 
ditor improperly  retain  the  bond,  this  decision  will  not 
prevent  the  assignees  bringing  an  action  for  its  recovery. 

Sir  John  Cross :  —  If  a  debtor  pay  part  of  the  debt, 
in  order  to  induce  the  creditor  to  accept  a  composition 
for  the  remainder,  and  then  break  his  engagement,  the 
party  may  keep  what  he  has  got.  I  concur  with  the 
Chief  Judge,  (a) 

Sir  George  Rose: — A  creditor  having  property  of  the 
bankrupt's  in  his  possession  is  not  a  ground  for  refusing 

(a)  See^jT  parte  Vere,  1  Rote,  281 ;  19  Vet,  93;  ex  parte  Rkhard- 
son,  14  Vet,  184. 
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the  proo^  though  it  may  be  a  ground  for  restraining  the        1834. 
payment  of  dividends,  (a)      Suppose  in  this  case  the 
party  held  a  bill  of  exchange  instead  of  the  bond,  the        Rsay. 
case  would  be  dear,  and  why?     When  a  bill  is  given,  '*^  the^mattcr 
the  substance  of  the  transaction  is,  that  the  bill  repre-     CHAiinoN. 
sents  and  passes  the  money  by  an  equitable  assignment ; 
so  does  an  equitable  assignment  of  a  bond.  If  the  party 
had  recovered  the  money  on  the  bond,  he  might  retain 
it;  he  may  therefore  retain  the  bond,  which  merely  re- 
presents the  money.     If  we  did  not  think  the  party 
had  a  clear  right  to  retain  the  bond,  we  might  protect 
the  dividend  by  a  memorandum  on  the  proceedings;  but 
we  think  it  clear  that  the  party  has  a  right  to  retain  the 
bond. 

Ordered  as  prayed.     Costs  of  both  sides  out  of  the 
estate. 


Ex  parte  HUTCHINSON.  — In  the  matter  of         C.ofR. 

FREME.  No^'  12, 

1834. 

1  HIS  was  a  petition  by  a  creditor  for  re-taxation  of  a  After  a  solid. 

■\  "^  tor'f  bill  has 

aoliator's  bill  of  costs.  been  long  paid, 

it  cannot  be 
taxed  without 

Mr.  Bacon,  for  the  petition*  special  reasons. 

Mr.  Swansttm,  amird. 

Per  Curiam : — This  bill  was  paid  six  years  ago,  and 
no  reasons  for  taxation  have  been  lately  discovered. 

Petition  dismissed. 


(a)  Ex  parte  Ackroyd,  1  Gl.  4r  J'  591 ;  ex  'parte  Dobton,  1  Mont. 
4r  Ayr,  666. 

D  2 


\ 
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C.  of  R. 

Nm.  14, 

1834. 

Assignees  did 
not  prove  a 
debt,  owing  to 
their  bankrupt, 
under  another 
oommusion. 
The  bankrupt 
is  a  creditor, 
who  may  peti- 
tion to  super- 
sede the  other 
oommission  if 
his  assignees  do 
not  interfere. 


An  affidavit 
sworn  before 
the  petition  is 
filed  cannot  be 
read,  but  the 
petition  will 
stand  over  to 
have  it  re- 
sworn. 


Ex  parte  TAYLOR.  —  In  the  matter  of  PERCIVAL. 

1  HIS  was  a  petition  to  supersede  a  fiat,  for  concert  to 
procure  the  bankrupt  his  certificate,  and  for  want  of  an 
act  of  bankruptcy.  The  facts  are  stated  in  the  judgment* 

Mr.  WUcockj  for  the  petition. 

Mr.  SwanstOHj  contra^  objected,  1st,  That  the  peti- 
tioner was  not  a  creditor,  as  he  had  been  bankrupt,  and 
the  debt  therefore  vested  in  his  assignees.  2d,  The  affi- 
davit in  support  of  the  petition  was  sworn  the  day  before 
the  petition  was  filed. 

Per  Curiam :  —  The  first  objection  is  not  valid,  if  the 
assignees  of  the  petitioner  did  not  think  it  fit  to  prove 
the  debt;  he  may  be  petitioning  creditor,  or  prove. 
It  might  be  different  if  that  had  been  a  second  commis- 
sion, and  15$.  in  the  pound  not  paid  under  the  first. 
The  second  objection  may  be  got  over  by  the  petition 
standing  over  to  have  the  affidavit  re-sworn. 

The  Chief  Judge  :  — 

This  fiat  was,  from  the  beginning  to  the  end^  fraudu- 
lently concerted  between  the  bankrupt  and  the  petition- 
ing creditor,  who  is  his  father.  The  42d  section  of 
1  &  2  W.  4.  c.  56.  (a)  does  not  apply  to  a  case  like  this, 


(a)  That  from  and  after  the 
passing  of  this  act  no  commission 
of  bankrupt  shali  be  superseded, 
nor  any  fiat  annulled,  nor  any 
adjudication  reversed,  by  reason 
only  that  the  commission,  fiat,  or 
adjudication  has  been  concerted 
by  and  between  the  petitioning 


creditor,  his  solicitor  or  agent,  or 
any  of  them,  and  the  bankrupt, 
save  and  except  where  any  peti- 
tion to.supersede  a  commission 
for  any  such  cause  shall  have 
been  already  presented,  and  shall 
be  now  pending.—!  &  2  W.  4. 
c.56.  8.42. 
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where  a  fiat  is  fraudulently  concerted  for  the  purpose  of        1834. 

giving  the  bankrupt  the  protection  of  a  certificate,  and        ' " 

defending  the  creditors*     The  alleged  act  of  bankruptcy       Taylor^ 
was  a  denial  to  one  particular  person,  who  was  not  a  '"  ^®  matter 
creditor,  which  is  evidence  that  the  bankrupt  did  not      Pebciyal. 
intend  bond  fide  to  deny  himself. 

The  state  of  the  proceedings  proves  this  to  be  fitiudu- 
lently  concerted.  No  debt  has  been  proved  but  the  pe- 
titioning creditor's*  The  balance-sheets  state  he  has  no 
debtors,  no  creditors,  no  losses;  his  only  proper^  a 
salaiy  fi-om  the  petitioning  creditor,  his  father ;  and  his 
expenses  balance  his  income  to  within  SJ.  It  is  clear 
the  intent  of  this  fiat  could  not  be  to  distribute  assets, 
but  to  clear  the  bankrupt. 

Sir  John  Cross  concurred  in  the  order. 

Sir  George  Base :  — 

Even  if  the  preliminary  objection  had  been  good,  that  Ineasesof  fran- 
the  petitioner  was  not  a  creditor,  yet  the  case  once  behig  court  will  not^ 
before  the  Court,  and  beini;  an  instance  of  a  fraud  on  ^.«™J»  *  P«"- 

^  o  lion  to  super- 

the  practice  of  the  Court,  we  would  not  have  parted  with  »«if,  on  a  pre- 
the  case  on  that  preliminary  objection,  (a)  tion  that  the***' 

The  commission  or  fiat  is  in  the  nature  of  a  writ  of  HJ^X/'But 
execution  issuing  from  the  Court.  The  writ  of  supersedeas  s^e  post,  ex 
depends  on  the  general  right  of  a  Court  to  quash  an 
execution  so  set  up  against  creditors*  If  there  be  fraud 
in  any  execution  in  any  Court,  it  may  be  set  aside :  the 
Court  must  defend  the  purity  of  its  process :  no  con- 
certed fiat  will  be  allowed  to  stand ;  any  fraud  will  cause 
a  supersedeas. 


(a)  This  was  constantly  the  was  incidentally  mentioned  in 
doctrine  of  Lord  Eldon,  In  ex  ailment,  and  an  inquiry  was 
part€  Hudson,  8  Riusel,  457,  this    directed  as  to  the  debt. 

D  3 
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1834.  Ter  CWriom :  — The  supersedeas  most   issue^  with 
costs. 

^x  parte 
Taylor. 
In  the  matter       Mr.  Swanston :  —  Costs  are    not  prayed,   therefore 

Pei»c!val.     «^"™>^  ^  granted,  (a) 

In casesof  fraud  Per  Curiam :  —  It  is  a  general  nile«  that  costs  cannot 
granted)  tfiouffh  ^  granted  unless  prayed.  Fraud  furnishes  an  exception 
not  prayed.        iq  q\i  ^ules :  this  being  a  case  of  fraud,  costs  will  be 

given,  though  not  prayed,  as  was  settled  in  ex  parte 

Webster,  (b)    Costs  are  not  pressed  against  the  solicitor ; 

if  they  were,  perhaps  the  Court  might  be  induced  to 

grant  them,  though  not  prayed. 


C.  of  R.  Ex  parte  ANGLE.  —  In  the  matter  of  SMITH. 

Nov.  14, 

1834.  1  HIS   was   a   petition   by  an  assignee  for  his  own 

On  a  petiticm  removal.     The  petition  admitted  misconduct.    The  re- 

by  an  assignee  ^ 

for  his  removal,  spondents  Urged  that  the  removed  assignee  ought  to  be 

adnuttinff  mu-  .^  .«  iii«*« 

conduct,  he  can.  ordered  to  pay  all  expenses  caused  by  his  misconduct; 
not  be  ordered    ^ut  no  cross  petition  was  filed. 

to  pay  coats  m-  * 

curred  by  such 

!!dlh^ut r^oss        ^^'  Swanstm  for  the  petition. 

petition. 

Mr.  J.  Russdl  and  Mr.  Bethelli  contra. 

Per  Curiam :  — 

As  the  respondents  have  not  filed  a  cross  petition, 
we   cannot  engraft  any  thing  as  to  expenses  on   this 

(a)  Ex  parte  Atkinson^  Bucky  general  rule  was,  that,  if  not 
915;  ex  parte  DattUry^  Mont.  7.  prayed,  costs  could  not  be  given ; 

(b)  Ex  parte  fVebster,  re  Gre-  but  that  the  Court  sometimes 
gory,  before  the  Vice-Chancellor,  would  depart  from  that  rule, 
3d  Aug.  1826,  who  said,  <<  The  where  there  was  miscooduct." 
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order.    The  order  for  his  removal  will  not  be  a  bar  to        1834. 
proceedings  against  him  in   this  or   any  other  court, 
A  petition  may  still  be  presented  against  him  for  pay-       Angle. 
ment  of  the  expenses  in  question ;  for  his  removal  from  *"  ^"®  matter 
being  assignee  does  not  remove  him  from  the  jurisdiction        Smith. 
of  this  Court  for  acts  done  while  assignee. 

The  order  made  was, — Let  the  petitioner  be  discharged 
from  being  assignee,  paying  the  costs  of  this  petition,  of 
his  removal,  and  of  the  new  choice.  This  order  to  be 
without  prejudice  to  any  proceedings  hereafter  to  be 
taken  against  the  petitioner  for  any  thing  done  under 
the  bankruptcy.  This  order  not  to  be  set  up  in  answer 
to  any  matter  or  thing  relating  to  the  bankruptcy. 


Ex  parte  CARLO W.— In  the  matter  of  BIRKS-  C.  of  R. 

^^  Nov.  14, 

1  HE  bankrupt,  being  in  possession  of  a  quantity  of        1834. 

candles,  deposited  them  with  the  petitioner  as  security  Where  goods 

rm      11  i_      •  ^       -.   're  delivered  to 

for  a  loan  of  money.     The  bankrupt,  havmg  a  contract  ^  bankrupt  to 
with  the  Board  of  Ordnance  for  candles,  applied  to  the  ^f^^^^jj^/.^^^^ 
petitioner  to  allow  the  candles  deposited   to  be  sent  selling  them  in 

*■  ,  ,  ,  .  ,      .^     ...  his  own  name 

there.     To  this  the  petitioner  agreed,  if  the  invoices  does  not  place 
were  made  out  in  his  name,  so  that  he  should  be  entided  ^^jj  ^»^^ 
to  demand  payment.     As  the  petitioner  did  not  know  ship. 
how  to  make  out  the  invoices,  he  requested  the  bankrupt 
to  do  so  for  him,  which  was  done,  and  they  were  sent  to 
the  petitioner,  who  saw  they  were  made  out  in  his  name. 
The  petitioner  not  having  any  cart  and  horses,  it  was 
agreed  that  those  of  the  bankrupt  should  be  used. 
When  the  bankrupt  delivered  the  candles,  he  fraudu- 
lently substituted  other  invoices  made  out  hi  his  own 
name.     The  Board  had  not  paid  the  money  at  the  time 
of  the  bankruptcy,  but  it  had  since  been  received  by 
the  aasignees.    This  was  a  petition  that  the  assignees 

n  4 
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1834.        might  be  ordered   to    pay  over    the    money  to   the 

petitioner. 
Carlow.  The  Court  first  required  the  petitioner  to  submit  to 

In  the  matter  j^^  bound  by  the  order  of  the  Court,  if  against  him, 
B1BK8.        which  was  done. 

Mr.  ChancUess  for  the  petition. 

Mr.  Swanstonj  contrd,  contended  that  the  candles  were 
in  the  reputed  ownership  of  the  bankrupts. 

The  asagnees  Per  Curiam :  —  There  is  no  evidence  of  nodce  one 
ground  a  title  "Way  or  the  other;  but  without  that,  this  is  not  a  case  in 
!hc tlLi^ul''^   which  the  bankrupt  had  the  order  and  disposition,  with 

**  consent  of  the  true  owner."  His  only  authority  was 
to  sell  them  in  the  name  of  the  petitioner.  The  assignees 
can  never  ground  a  title  through  the  fraud  of  the 
bankrupt. 

Ordered  as  prayed.     Costs  of  the  assignees  out  of 
estate. 


C.  of  R.  Ex  parte  THOMPSON.  —  In  the  matter  of 

No^'  1'7>  THOMPSON. 

1834. 

In  general  the    ]Vf  R,  MONTAGU  moved  that  there  might  be  a  t;tt«f 

Court  will  not  ^        ^  o 

grantaTiv&  voce  examination  ordered  in  this  case,  as  the  petition 

tion  after  hear-  'vtrould  be  heard  this  day.     The  application  was  made 

o^affidavite"  "^^  ^^  pursuance  of  ex  parte  Baldwin^  1  Mont  Sf  Ayr. 

but  this  rule  is  617,  where  it  was  laid  down,  that  if  application  were 

not  infleiible.  -i     i    />        «_        •  i  i 

The  party  is  not  '^^^  made  before  hearing,  the  party  was  estopped. 

estopped  by  not 

the  hearing.  '**       ^^  Curiam:  —  The  Court  did  not  in  that  case  lay 

down  a  general  rule  that  the  party  was  positively 
estopped  from  having  a  vivd  voce  examination  after 
having   read  the  affidavits.     The  rule   the  Court  lay 
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down  is  this,  —  In  general  th^  Court  will  not  grant  a 
frivd  voce  examination  after  bearing  a  case  on  affida- 
vits. But  that  rule  is  not  inflexible ;  it  must  bend  to 
circumstances. 


Ex  pane  THOMPSON.  —  In  the  matter  of  C.  of  R. 

THOMPSON.  ^^- 1'^» 

1834. 

1  HIS  was  a  petition  to  supersede  for  want  of  an  act  Where  the 
of  bankruptcy.  ^^^X^ 

milted  an  act  of 

Mr.  Moniagu  and  Mr.  Keen  for  the  petition.  bankruptcy,  bis 

^  petition  to  su^ 

nefvede  will  be 

Mr.  Tunss  and  Mr.  Wright,  contrd.  dismissed  with 


costs. 


Per  Curiam :  —  In  this  case  the  bankrupt  was  fully 
aware  that  he  had  committed  an  act  of  bankruptcy. 
That  being  the  case,  his  petition  must  be  dismissed 
with  costs. 


Ex  parte  JONES.  —  In  the  matter  of  JONES.  C.  of  R* 

Nov.  31, 

The  bankrupt  had  been  committed  by  the  commis-        1834. 

sioners  for  not  answering  satisfactorily.     This  was  a  forthedkehi^ 

petition  for  his  discharge,  (a)  ^^r" 

oommisBioner 
_  n       1      t       1  ^i"  not  answer- 

Mr.  C  Jones  for  the  bankrupt :  —  ingsatisfcctoriiy 

In  this  case  the  bankrupt,  being  examined  as  to  how  "'^  ^^j^" 
he  had  expended  certain  sums  of  money,  stated  he  was  Cross,  disaenu 
unable  to  account  for  them  otherwise  than  that  he  gave  rant  of  oommit- 
them  to  his  housekeeper  for  household  expenses;  and  S^ri^'ismrt'a 
that,  if  she  were  examined  touching  the  items  of  expen-  preiiminarj 

objection. 

— — • Quaere^  as  to 

the  power  of 
(a)  In  ex  parte  Jones,  1  Mont,  t  Ayr.  704,  it  was  decided  that  the  the  Court  of 

appticatioa  must  be  by  petition,  not  motion.  f^t Vh^^ 

iBorpus? 
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1834.        diture^  she  would  iiirnish   sach  statements  as  would 

"         render  his  examination   saUsfactory  on  those  points. 

Joi^s.        '^^  commissioners,  howeTer»  did  not  examine  her  as 

In  the  matter  ^  these  points,  but  committed  the  bankrupt  for  not 

Jones.        answering  to  their  satisfaction. 

There  are  also  objections  to  the  form  of  the  warrant. 

Mr.  Stoanston  and  Mr.  Temple^  for  the  assignees,  ob- 
jected, that  the  petition  could  not  be  heard,  because, 
1st,  the  warrant  was  not  in  Court ;  2d,  the  application 
should  be  by  habeas  corpus,  not  by  petition. 

Ist^  Although  in  former  times  the  Lord  Chancellor 
occasionally  acted  on  petition,  yet  the  constant  practice 
of  Lord  Eldon  was  to  refuse  to  act  otherwise  than  on 
habeas  corpus.  In  Crowleffs  case,  2  SwansL  1,  where 
all  the  authorities  were  collected,  Lord  Elcbm  found  very 
few  discharges  on  petition,  and  those  of  ancient  date. 
His  words  are  (page  30),  <^  This  Court  has,  in  several 
instances  on  petition,  ordered  the  discharge  of  persons 
committed  by  the  commissioners,  ^  sometimes  ordering 
the  commissioners  to  discharge  him,  sometimes  the 
gaoler,  passing  over  the  commissioners.  The  instances, 
however,  are  not  numerous.  One  of  the  earliest  is  ex 
parte  James^  in  1719,  I  P.JV.  610.  In  ex  parte  Lm- 
gardj  1  Atk.  240,  on  the  petition  of  a  bankrupt  com- 
mitted by  one  of  the  common  law  judges  on  the  certi- 
ficate of  the  commissioners  of  his  refusal  to  attend  their 
summons.  Lord  Hardwicke  said,  ^<  It  is  an  entire  new 
question,  and  quite  a  new  case,  and  therefore  at  the  first 
opening  of  it  I  had  a  great  doubt  whether  I  could  pro- 
perly determine  the  legality  of  the  commitment,  as  a 
habeas  corpus  might  have  been  sued  out,  and  have  been 
decided  by  the  judges  of  the  common  law,  which  is  the 
ready  way ;  but  I  do  remember  a  case  of  John  JVardky 
before  Lord  Chancellor  King^  not  unlike  the  present^ 

U 
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where  he  determined  a  oommitment  by  the  commis-        1884, 
skners  of  bankrupt  juatifiable,  after  he  bad  taken  some 
time  to  ooBsider  of  it.     A  like  practice  occurred  in  ex       Jons8. 
parte  Bramfhrd,  18th  October  1725,  and  in  the  bank-  I"  ^J-^ 
ruptcy  of  J%omas  Mace  in  September  and  December        Jonn. 
1728.''     Mr.  Ctdkn  said,  <<  It  was  understood  that  your 
Lordship,  in  Taylor^s  case,  had  decided  that  a  bankrupt 
under  oommitment  for  not  answering  could  not  be  dis- 
charged on  petition,  but  must  obtain  a  writ  of  habeas 
carpus*    That  rule  is  consistent  with  Lord  lAmghbo^ 
rough's  decision  in  ex  parte  Nov^bm.     The  question, 
however,  is  not  material  to  the  present  case,  the  bank- 
rupt being  brought  before  the  Court  by  writ  of  habeas 
corpus/* 

The  Chief  Judge  :  — 

If  this  were  an  application  on  habeas  corpus^  coming 
under  the  39th  section  of  6  Geo.  4,  c.  16,  this  Court 
could  not  hear  the  petition,  without  consent,  in  the  ab- 
sence of  the  warrant,  nor  can  the  Court  now  proceed 
to  entertain  any  questions  as  to  the  form  of  the  warrant 
unless  it  be  produced.  In  this  case  the  bankrupt  peti- 
tions and  complains  of  the  course  pursued  by  the  com- 
missioners in  the  examination  which  led  to  his  commit- 
ment. The  question  raised  by  that  petition  may  or  may 
not  be  such  as  to  require  the  production  of  the  warrant : 
that  we  cannot  know  till  the  petition  is  read.  The 
preliminary  objection  to  the  hearing  the  petition,  there« 
fore,  cannot  be  sustained.  li^  as  alleged,  the  question 
turn  on  whether  the  examination  be  satis&etory,  the 
Coart  can  consider  that,  having  the  proceedings  before 
them,  which  are  the  originals  from  which  the  warrant  is 
made  out. 

The  objection,  that  an  application  for  the  discharge  of 
a  peivon  committed  by  commissioners  can  only  be  enter- 
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18d4»       tained  on  habeas  corpus  is  not  valid,  tbere  being  several 

precedents  where  it  has  been  done  on  petition.     We 

JoSbsT       should  not  order  the  gaoler  to  discbarge  the  bankrupt^ 
In  the  matter  which  would  be  done  on  habeas  corpus^  but  should  inti- 
Jones.        mate  to  the  commissioners  the  course  they  ought  to 
pursue,  (a) 

{a)  As  to  the  effect  of  this  re-  the  commissioners  owe  their  ex- 
commendation,  there  may  be  istence,  and  it  would  neither 
found  to  exist  some  difference  contribute  to  their  interest  nor 
between  former  times  and  the  to  their  credit  to  incur  his  dis* 
present,  at  least  so  far  as  the  pleasure.  His  recommendation 
London  commissioners  are  con-  assumes  an  imperative  appear- 
cerned.  On  this  subject  Mr.  ance,  for  he  can  dismiss  for  ever 
Chriitian  says,  ^  From  the  result  those  who  presume  to  act  in  op- 
of  my  investigation,  I  divide  the  position  to  it ;  and  he  has  cer- 
whole  jurisdiction  of  the  Chan-  tainly  a  power  to  supersede  the 
ceilor  in  bankruptcy  into  what  I  commission,  and  to  grant  a  re- 
shall  call  direct  and  mandatory,  newed  commission  to  those  who 
and  indirect  and  recommends-  would  act  agreeably  to  his  deci- 
tory.  The  mandatory  part  is  ex-  sion  from  that  stage  of  the  pro- 
pressly  given  him  by  the  statutes;  ceedings."  And  he  says,  at  page 
the  recommendatory  part,  which  223,  **  If,  in  that  part  of  the 
is  now  by  far  the  greatest,  results  Chancellor's  jurisdiction  which  I 
from  his  patronage  or  his  appoint-  call  recommendatory,  the  com- 
ment of  the  commissioners,  and  missioners  were  to  refuse  to  obey 
his  power  to  displace  them  for  the  Chancellor's  order  or  direc- 
ever,  if  they  presume  to  act  con*  tion,  upon  the  plea  of  conscience 
trary  to  his  recommendation  or  or  any  other  ground,  the  Chan- 
direction.  This  is  not  a  sudden  ceilor  may,without  much  trouble, 
thought;  long  ago  it  suggested  surmount  the  difficulty;  he  may 
itself  to  my  mind ;  it  is  con-  renew  the  commission  at  the  ex- 
firmed  by  a  tliorough  investiga-  pense  of  half  of  the  fees  of  the 
tion  of  the  subject,  and  it  now  original  commission,  and  the  new 
remains  for  me  to  endeavour  to  commissioners  may  adopt  bb  or- 
convince  the  professional  reader  der  or  judgment,  and  would  have 
that  it  u  well  founded." — ^Vol.iL  authority  to  act  from  that  stage 
page  218.  And  again,  at  page  221,  of  the  proceedings  as  if  they  had 
he  says,  *^  Hu  judgment  could  originally  been  named.  See5G.2. 
only  operate  as  advice  and  coun-  c.  so,  &  45.  He^  who  was  their 
sel,  but  he  is  a  counsellor  to  whom  original  creator,  may,  at  any  time 
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In  cases  like  the  present  a  petition  has  a  great  advan-        I8S4. 
taire  over  a  writ:  on  habeas  corpus  the  Court  could         ^"^ 

^  _  Ejt  parte 

only  look  at  the  warrant.    In  this  case  the  warrant  may        Jones. 
be  unimpeachable,  as  the  circumstance  of  the  refusal  to  ^"  ^®  matter 
examine  the  housekeeper  may  not  appear  thereon  (a),        Jomu. 
and  without  her  evidence  the  bankrupt's  answers  may 
be  clearly  unsatisfactory.     On  petition,  the  Court  can 
be  informed  of  facts  not  apparent  on  the  warrant.     If 
the  Court  found  that  the  commissioners  did  not  examine 
a  witness  who  could  have  rendered  the  bankrupt's  exa* 
minations  satisfactory,  it  could  intimate  to  the  commis-^ 
sioners  that  they  should  examine  that  witness,  (b) 

Sir  John  Cross : — 

The  present  question  is  the  greatest  and  most  impor- 
tant ever  before  the  Court.  It  is,  Whether  the  Court 
shall  assent  to  the  prayer  of  the  petition  to  discharge  the 

when  they  provoke  bis  displea-  before  the  appointment  of  the 

snrey  become  their  annihilator.  present  Courts  of  Bankruptcy. 

By  that  section,  and  by  that  mode  But  qtuere  the  efiect  at  this  time 

of  proceeding,  it  may  be  truly  of  such  intimation,  as  regards 

said,  the  whole  administration  of  London  commissioners.     In  ex 

a  bankrupt's  effects  is  vested  in  parte  Noket^  \  Mont.  4*  Ayr,  462, 

the  Great  Seal.    It  was  vested  the  Lord  Chancellor  intimated 

originally  in  the  commissioners  that  it  was  a  proper  case  for 

solely,  subject  to  the  control  of  counsel  to  be  heard  on  behalf  of 

all  the  supreme  courts  in  com-  a  person  against  whom  a  fiat  had 

pelUng  them  to  act  conformable  issued.    The  commissioner  said, 

to  the  statutes ;  but  by  the  Chan-  **  The  Lord  Chancellor  intimates 

cdlor's  power  of  appointing  and  a  wish ;  and  when  a  judge  merely 

removing  the  commissioners  at  recommends  in  case  after  case, 

his  pleasure,  the  whole  adminis-  where  if  he  had  power  to  order 

tration  of  the  estates  of  bank-  he  would  do  so,  it  might  lead  to 

rupts  becomes  effectually  vested  an  inference  that  he  has  no  power 

in  him.  It  b  therefore  immaterial  to  make  an  order.", 
whether  his  judgment  b  called  a       (<t)  See  39th  sec.  6  Geo.  4,  c.  1 6. 
recommendation  or  an  order.'*  {b)  See  re  (jhodwm,  Mont,  904, 

Such  was  the  state  of  the  law  and  the  cases  there  cited. 
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1884.       banknipt  ?    Tlie  assignees  olgect  that  the  bankrupt  can- 
~~        not,  in  any  events  be  discharged  till  the  warrant  is  be^ 
Jqnxs.        fore  the  Court.    In  the  cases  cited  in  which  the  Court 
In  themstter  n^igj  on  petition,  it  does  not  appear  that  the  warrants 
Joiixi.        were  not  produced.     Suppose  the  Court  hears  the  peti- 
tion, what  can  be  done?  Can  it  order  the  commissioners 
to  discharge  the  bankrupt  ?    The  Court  cannot  control 
them  in  this  matter,  which  depends  on  whether  the  party 
has  answered  to  their  satisfaction ;  therefore  the  order 
must  be  en  the  gaoler,  and  that  order  can  only  be  made 
under  a  writ  of  habeas  corpus,  when  the  gaoler  would 
bring  in  the  warrant.     No  other  Court  in  Westminster 
Hall  would  entertain  this  question  in  the  absence  of  the 
warrant.     A  gaoler  is  liable  to  a  penalty  of  500/.  if  he 
discharge  a  prisoner  without  a  sufficient  authority,  and 
if  he  discharged  the  bankrupt  otherwise  than  under  a 
habeas  corpus,  he  might  be  liable  to  that  fine. 

I  am  therefore  of  opinion  this  Court  ought  not  to 
hear  this  petition. 

Sir  George  Base : — 

Tlie  objections  taken  are  not  preliminary.  After  hear- 
ing the  petition,  it  may  appear  that  such  objections 
exist  to  our  acting  in  this  case  on  petition  as  to  render 
it  necessary  to  decide  that  we  will  not  proceed  without 
habeas  corpus. 

If  the  warrant  were  produced,  every  thing  might  ap- 
pear smooth  on  the  face  of  it,  and  the  Court  might  feel 
itself  called  on  to  re-commit,  so  fiir  as  the  warrant  was 
concerned ;  but  if  it  be  fact  that  the  bankrupt  is  com- 
mitted for  answering  unsatisfactorily,  though  he  tendered 
to  the  commissioners  the  means  of  satisfaction,  which 
they  would  not  receive,  may  we  not  intimate  to  them  that 
they  should  hear  the  evidence?  That  would  be  quite 
independent  of  the  warrant. 
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In  this  case,  if  we  entertain  the  matter  on  petition^  the        1834. 

gaoler  is  exdaded,  which  on  habeas  corpus  he  wonld  not         

be;  he  must  then  be  present,  and  the  order  be  made  cm        Jones. 

him.     There  can  be  no  doubt  that  the  Court  of  Chan-  ^"  ^^^  ™**«' 

of 

eery  has,  during  many  years  past^  refused  to  entertain  Jones. 
diese  questions  except  on  habeas  corpus;  and  Lord  El- 
donfs  reason  was,  that  so  doing  gave  him  power  over  the 
gaoler,  and  that  though  the  power  was  clear  over  the 
commissioners  on  petition^  yet  as  doubts  might  arise  as 
to  the  power  over  the  gaoler  and  other  detainers  on  pe- 
tition, therefore  Lord  Eldon  chose  to  proceed  on  habeca 
corpus.  We  are  appointed  to  succeed  to  the  jurisdic- 
tion over  bankruptcy,  and^  if  any  thing  be  a  matter  in 
bankruptcy,  this  is  one. 

If,  in  so  serious  a  matter  as  the  liberty  of  the  subject, 
I  saw  my  way  clearly  to  the  power  of  this  Court  to  issue 
a  writ  of  habeas  corpus^  I  might  probably  be  induced  to 
fi>llow  Lord  EldcrCs  rule,  and  only  entertain  these  ques- 
tions on  habeas  corpus^  but  on  that  subject  I  am  not 
free  from  doubts. 

When  the  Lord  Chancellor  issued  that  writ  it  was  not 
sitting  in  bankruptcy,  but  as  a  common  law  Judge,  as 
sitting  in  the  common  law  side  of  the  Court  of  Chan- 
cery, (a)  Tlie  order,  too,  was  drawn  up  by  the  regis- 
trar in  chancery,  not  by  the  secretary  of  bankrupts. 
Could  the  Master  of  the  Rolls  or  the  Vice-Chancellor 
issue  a  habeas  corpus  ?  It  certainly  never  was  done  by 
either  of  those  Judges,  {b)  How  then  has  this  Court 
power  to  issue  the  writ?  Not  under  section  2.  of  1  & 
2  W.  4,,  c.  56,  which  transfers  all  matters  in  bankruptcy 
to  this  Court,  nor  under  section  4^  which  enables  the 
Court  to  issue  process  to  enforce  obedience  to  its  decrees 
in  bankruptcy. 


(a)  See  to  this  eflfect  Crowley's      {b)  See  ex  parte  M'Gee,  6  Mad, 
case,  2  Swamt,  1.  206. 
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1834.  If  the  Court  find  it  Deoessary,  it  must  not  be  supposed 

^^  that  it  has  not  jurisdiction  to  enforce  the  discharge  of  the 

J0NB8.  bankrupt  by  the  commissioners,  (a) 
In  the  matter 

of  Objections  overruled. 


J0N£«. 


Mr.  C  JofneB  then  read  the  petition,  and  argued  that 
the  bankrupt  ought  to  be  discharged. 

Ter  Curiam :  —  The  bankrupt  was  not  committed  be- 
cause he  failed  to  give  a  satisfactory  account  of  the  sums 
said  to  be  paid  to  his  housekeeper^  and  which  it  is  alleged 
she  could  have  accounted  for,  if  examined,  but  because 
his  whole  examination  is  unsatisfactory.  This  is  the 
most  unsatisfactory  and  shuffling  examination  ever  laid 
before  the  Court.  This  petition  must  be  dismissed  with 
costs. 


C.  of  R.       Bx  parte  GOULD.— In  the  matter  of  ROBINSON. 
Nov.  22, 
1834.       jVIeSSRS.  Knight  and  Fyson  were  in  partnership  from 

On  ui  agree-  _ 

ment  for  diaso-  August  1821  to  May  1826,  when  it  was  dissolved,  and 
iwSpbet^^  notice  mserted  in  the  Grazette.  By  the  agreement  for 
twosolicitori,     dissolution  Knight  was  to  pay  all  outstandins  debts. 

the  remaining  \  ^  '^   ,    , 

partner  agreed  Knight  and  F^WH  Were  solicitors  to  the  commission. 
nen^P  dJ^!^  Knight,  however,  alone  attended  to  that  business^  and  on 
The  aasigneet,    ^^  dissolution  was  Continued  as  solicitor  to  the  commis- 

knowing  this 

agreement,  con-  gion.  Previous  to  the  dissolution,  the  firm  of  Knight 
ploy  the  re-  and  FywM  recovered  and  received  various  sums  from 
maining  part^  persons  against  whom  actions  had  been  brought  under 
Heid,  the  Court  (he  commission.    GouUi  the  assignee,  frequentiy  endea- 

would  not,  on 

the  application     ~ 

of  the  assignees,      f^^)  The  Chief  Judge  said,  his    pita.    Sir  John  Croit  said,  as  the 

charffe  the  out-    opinion  waa  open  on  the  question    Lord  Chancellor  had  the  power, 

going  partner,     of  the  right  to  issue  habea*  cor^    so  had  thu  Court. 

A  petition  fi>r 

this  purpose  must  he  served  on  the  continuing  partner. 
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Yonred  to  obtain  the  bill  of  costs  of  Knight  and  Fyson  as        1834. 

solicitors  to  the  commission,  but  did  not  succeed  till  1833,        

when  it  was  furnished  by  Mr.  Knight.     On  taxation,  and        Gould. 
taking  the  account,  it  appeared  that  a  large  balance  was  ^"  ^^®  matter 
due  to  the  estate.    The  last  item  of  receipt  was  in  1827.      Robinson. 
In  1830  Knight  became  bankrupt:  the  petition  did  not 
state  whether  he  had  obtained  his  certificate. 

This  was  a  petition  by  Gould,  the  sole  creditor's  assig- 
nee, and  Whitmore,  the  official  assignee,  praying  that 
Fyson  might  be  ordered  to  pay  a  certain  ascertained 
sum,  and  that  it  might  be  referred  to  the  Commissioners 
to  take  an  account  of  all  sums  received  by  Knight  and 
Fyson;  and  that  Fyson  might  be  ordered  to  pay  the 
same. 

Per  Curiam :  — This  petition  is  not  served  on  Knight. 
That  is  necessary.  If  he  sets  up  his  bankiniptcy,  his 
assignees  must  be  served. 

Mr.  BetheUj  for  Fyson,  was  instructed  to  waive  the 
objection. 

Mr.  J.  Russell  for  the  petition. 

Mr.  Bethdl  and  Mr.  Folktt  for  Fyson :  —  The  assig- 
nee^ with  a  full  knowledge  of  the  dissolution,  having 
continued  Knight  as  solicitor  to  the  commission,  has 
elected  to  consider  Knight  alone  responsible;  conse- 
quently, though  the  legal  right  may  be  clear  against 
Fyson,  yet,  there  being  no  equitable  right,  the  Court 
will  not  interfere  on  this,  an  application  to  its  summary 
jurisdiction.  In  a  late  case  in  the  King's  Bench,  which 
over-ruled,  to  a  certain  extent,  some  anterior  cases,  it 
was  held,  that  where  a  partner  had  retired,  third  persons, 
aware  of  his  retirement,  could  not  sue  him  for  partner- 

VoL.  II.  E 
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1834.        ship  debts  after  they  had  allowed  some  time  to  elapse. 

The  remedy  on  summary  jurisdiction  will  not  be  larger 

Gould.       than  at  law,  only  more  prompt.    In  this  case  the  petl- 

In  the  matter  tioners  could  not  recover  at  law,  because  the  sums  de- 

of 

Robinson,  manded  were  paid  to  Knight  and  Fyson  more  than  six 
years  ago ;  consequently  the  statute  of  limitations  is  a 
bar. — Short  v.  Maccarthy^  3  Bam.  8f  Aid.  626 ;  Granger 
V.  Georgcy  7  Dow  8f  Ry.  729 ;  Baity  v.  Falconer j  3  Bam. 
Sf  Aid.  288.  The  great  object  of  the  interposition  of  the 
Court  in  these  cases  is  the  protection  of  the  estate;  that 
will  be  provided  for  here ;  for,  if  neither  Knight  or  Fysan 
pay,  then  the  assignee  must,  he  having  improperly  left 
the  money  in  the  hands  of  Knight^  and  the  assignee  is 
perfectly  solvent. 

Mr.  J.  Russell  in  reply :  —  Nothing  can  discharge  a 
solicitor  from  his  liability  to  account  for  monies  re- 
ceived. Whoever  has  assets  of  a  bankrupt's  estate,  know- 
ing them  to  be  such,  is  a  trustee.  It  is  not  proved  that 
the  assignee  so  dealt  with  Knight  as  to  discharge  Fysan  ; 
it  is  not  proved  that  the  assignees  knew  that  Knight  was 
'  to  pay  outstanding  debts ;  and  though  Knight  conducted 
the  business,  one  partner  always  conducts  particular 
branches.  As  to  the  statute  of  limitations,  the  bill  of 
costs  was  not  delivered  till  1833,  and  on  taxation  thereof, 
and  not  till  then,  this  demand  arose.  Ex  parte  Greaves^ 
1  Cramp.  8f  Jervisj  374,  shows  that  the  Court  will  inter- 
fere where  an  action  would  not  lay. 

Thx  Chief  Judge  :  •—  This  is  not  an  application  by 
a  creditor  coming  to  protect  the  estate^  and  calling  on 
the  assignee  and  solicitor  to  account,  but  an  application 
by  an  assignee  against  one  who  was  joint  olicitor  in 
1626  for  an  account,  &c.  of  monies  received  by  the 
firm  before  1826.     A  lapse  of  time  would  be  no  answer 
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to  such  an  application  made  by  a  creditor;  if  it  were,         1834. 
the  assignees  and  solicitor  might  collude  to  defraud  the        *"~~~ 
estate.    The  assignees  and  solicitor  are  trustees  as  to  all       Gould. 
assets  they  get  into  their  hands,  and  the  solicitor  is  ^"  ^^  matter 
bound  to  advise  the  assignee  how  to  act  as  to  such  assets.      Robinson. 
The  assignee  here  knew  of  the  dissolution  in  1826.    If, 
therefore,  he  did  not  intend  to  consider  Knight,  whom 
he  continued  solicitor  to  the  commission,  the  responsible 
person,  he  ought  immediately  to  have  called  in  whatever 
monies  v^re  due  from  Knight  and  Fywn.     Under  these 
circumstances  the  assignee  would  be  personally  liable  to 
the  estate;  and  as  he  is  solvent,  and  the  question  is 
merely  personal  between  him  and  Fyson,  there  is  no 
ground  made  out  for  the  interference  of  the  Court  in  a 
case  where  the  money  would  not  be  recoverable  at  law. 

Sir  c^Ait  Cross  and  Sir  George  Base  concurred. 

Per  Curiam :  —  This  petition  must  be  dismissed,  but, 
as  Fyson  is  so  far  to  blame  that  he  ought  to  have  seen 
that  the  account  was  settled,  without  costs. 

Dismissed.     No  costs. 


Ex  parte  NEWTON.— In  the  matter  of  GOREN.         C.  of  R. 

Nov.  24, 

A  PERSON  being  entitled  to  a  reversionary  share  of       1834. 
stock  and  other  trust  property,  assigned  the  same  by  Ifacestuiquc 

*      *        "^  trust  assign  his 

deed  to  the  bankrupt.    It  did  not  appear  whether  or  not  interest,  and  the 
any  notice  were  given  to  the  trustees.     The  bankrupt  ^f^^to 
subsequently  deposited  the  deed  with  the  petitioner  as  ^e  trustee,  but 

/  .  .  ,  J.J  assign  over,  the 

security  for  certain  advances.     The  petitioner  did  not  new  assignee 
give  any  notice  of  this  deposit  to  the  trustees.    This  was  notice.    ^*^' 
the  common  petition  for  a  sale. 

E  2 
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1834.  Mr.  BacoUy  for  the  assignees,  objected^  that  the  pro- 

perty  was  in  the  reputed  ownership  of  the  bankrupt,  as 

Newton,  ^o  notice  had  been  given  by  the  petitioner  to  the  trustees 

In  the  matter  ^f  ^^e  deposit,  (a) 

GOREN. 

The  doctrine  of      P^  Curiam :  —  There  is  no  evidence  that  the  bank- 
extemied '  *^  *^  rupt  gave  notice  to  the  trustees  of  the  assignment  to 

him.  If  so,  his  only  title  was  the  possession  of  the  deed, 
which  title  he  transferred  to  the  petitioner  by  the  de- 
posit, therefore  no  question  of  reputed  ownership  arises. 
The  cases  have  gone  very  far,  and  there  is  no  inclination 
in  this  Court  to  carry  them  any  further. 

Ordered  as  prayed. 


Mr.  Swanston  and  Mr.  Koe^  contrd  :  —  The  proceed- 


C.  of  R.        Ex  parte  H ALFORD.  —  In  the  matter  of  TATE. 
Nov.  25, 
1834.        Mr.   TJVISS:  — This  is  a  petition  by  two  of  the 

jori^ofUie  '   assignees  that  the  third  assignee  and  his  private  soli- 
assigneeswwh     ^j^j.  ^^^^  ^  ordered   to  deliver   up  the  proceedings 

the  proceedings  •'  .  *  *  ° 

to  be  in  the  tO  them, 

hands  of  a  par- 
ticular solicitor, 
the  order  is  of 
course  for  their 

delivery  accord-  }ngs  were  handed  over  to  the  third  assignee,  to  enable 

ingljy  unless         _.  ..  ..         ...  /**i  ■ 

gross  miscon-      nim  to  institute  certain  inquiries  beneficial  to  the  estate, 
f«5'™3f'  which  are  not  concluded. 

and  a  cross  peti- 
tion for  remo- 
val, or  an  in-  ,  •     •         r    t 

junction.  Per  Curiam  :  —  When,  as  here,  the  majority  of  the 

assignees  wish  the  proceedings  in  the  hands  of  a  par- 


(fl)  See  Smith  v.  Smith,  4  7>rfi;.  55,  S.  C.    2  Cromp.  *  Mee.  231. 
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ticular  solicitor^  the  order  is  quite  of  course,  (a)     It  is        1834 
not  necessary  to  consider  the  reasons  adduced  against 
the  order,  because  no  state  of  circumstances  can  over-     Halpord. 
ride  the  right  of  the  majority  of  the  assignees  to  the  ^°  }^^  matter 
possession  of  the  proceedings,  except  glaring  miscon-        Tate. 
duct,  and  a  cross  petition  for  their  removal,  or  for  an 
injunction  to  prevent  their  acting  as  assignees. 

Ordered  with  costs. 


(a)  Ex  parte  Scrvfy,  1  Bose,  assignee    praying    that    his   co- 

201;  Anon^  I  Rosey  207;  ex  parte  assignee  might    concur    in   the 

TamJtinHmy  S  Rose,  66,  appointment  of  a  proper  solici- 
tor, or  that  a  new  choice  of  as- 

Ex  parte  Graze^ook  re  signees  might  be  had.  C.  of  R. 

MnxEB.  The  solicitor  was  not  made  a    Nov,  8,  1833. 

Two  assignees   were   chosen,  party  to  this  petition.  If  the  two  as- 

who  signed  an  order  on  the  soli-        Upon  the  petition  being  open-  :^^  ordaon 

citor  to  the  petitioning  creditor  ed,  the  Court  said  that  the  solici-  the  solicitor  to 

to  deliver  the  proceedings  to  a  tor  was  not  justified  in  disobey-        v«r  up  tne 

,  ,  proceedings, 

solicitornominatedby  them.  This  ing  the   joint    order,   and  had  the  Court  will 

order  was  not  complied  with,  and  no  right  to  deliver  the  proceed-  ^^^^^^  **» 

,  ,  «.  L         .  •  .  1     .  .       though  one 

subsequently  one  of  the  assignees  ings  to  one  assignee,  as  the  joint  subsrauently 

did  not  concur  in  the  removal  of  order  could  only  be  discharged  virtually  coun- 

the  proceedings.    Upon  it  being  by  a  joint  revocation ;  that  the  qJj"?°       * 

communicated   to   the  solicitor  necessity  of  proceeding  with  the 

that  a  petition  would  be  pre-  commission    required    that   the 

sented  to  enforce  compliance,  he  proceedings  should  not  be  with- 

handed  the  proceedings  over  to  held  by  a  solicitor;  that,  had  the 

the   dissentient    assignees,    who  application  been  made  to  compel 

afterwards  returned  them  to  the  a   compliance    with    the   joint 

•ame  solicitor.  order,   the   order    would   have 

This  was  a  petition  by  one  been  of  course,  with  costs. 
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C.  of  R.  ^  P^^  BERKELEY.  —  In  the  matter  of 

Dec.  10,  DEACON. 

1884.        .-- 
On  the  usual      IVlR.  AYRTON :  —  This  is  the  usual  petition  for  sale 

^^ie°^nJSL  *>f  «"  equitable  mongage,  &c.  and  leave  to  bid. 

gagee  for  a  sale, 

and  leant  tobid,       'MlV.  Swonstou,  for  the  assignces,  consented  as  to  the 

the  costs  come 

out  of  the  es-     sale^  &c.»  but  was  not  instructed  to  consent  to  the  costs 
a^nerado  not  coming  out  of  the  estate,  as  the  petitioner  asked  to  bid. 

consent.    Seci^ 

on  an  indepen-        p^y  Curiam :  —  If  a  Sale  have  been  already  ordered, 

dent  petitioni  to  ^  ^  ^    *^ 

bid  alone.  and  a  party  comes  with  an  independent  petition  for  leave 

to  bid,  he  must  pay  the  costs  thereof,  unless  the  assignees 
consent  they  should  come  out  of  the  estate ;  but  in  cases 
like  the  present,  where  there  is  no  objection  to  the  par^ 
bidding,  costs  are  of  course  in  the  usual  way,  though  the 
assignees  do  not  consent. 


C.  of  R.  -Ea?  parte  STORY.  —  In  the  matter  of  JOHNSTON. 

Dec.  1^>  nn    - 

1634.  ^  ^^^  ^^  ^  petition  for  payment  of  a  dividend.     The 

If  the  solicitor  solicitor  to  the  assignees  had  received  part  of  the  divi- 

dS^ndf  kThL  ^^^^  under  what  he  stated  to  be  an  authority  from  the 

hands  received  creditor :  the  Creditor  denied  having  given  any  authority, 

nees  under  a  The  petition  prayed  that  the  solicitor  might  pay  what  he 

S^^foim  the  ^^^  received,  and  the  assignee  might  pay  the  remainder, 

creditor,  the  or  that  the  assignee  might  pay  the  whole,  (a) 

risdiction  to  or- 
der him  to  pay        Mr.  Green  for  the  petition. 

them  over  to  the 

Mr.  Bacon  and  Mr.  Kean  for  the  assignees. 
Mr.  Swanstanj  for  the  solicitor,  urged  that,  as 


(«)  See  eje  parte  Winnailf  S  Dea,  and  Ch,  22. 
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titioner  denied  having  authorized  the  solicitor  to  receive  1834, 

the  money,  he  was  in  no  way  liable  to  the  petitioner,  but 

only  the  assignees ;  (a)  and  that,  if  he  was  the  agent  of  Stoby. 

the  petitioner,  the  remedy  was  an  action  at  law.  *"  ^®  matter 

Johnston. 
Chief  Judge  : — The  order  to  pay  the  dividends  must 

be  against  both  the  assignees  and  the  solicitor.  The  assig- 
nees do  not  deny  that  the  dividend  is  due^  and  there  was 
no  authority  to  the  solicitor  to  receive  it.  The  solicitor 
is  accountable  to  the  assignees^  not  as  agent,  but  as 
solicitor  to  the  commission;  the  order  must  therefore 
include  the  assignees^  who  may  recover  over  against  the 
solicitor. 

Sir  John  Cross  concurred. 

Sir  George  Bose :  —  If  the  petitioner  avowed  that  the 
solicitor  was  his  agent,  there  might  be  some  difficulty  as 
to  the  interference  of  this  Court.  Excluding  that^  a  divi- 
dend has  been  declared,  and  is  not  paid  to  the  creditor, 
on  which  the  order  asked  is  of  course.  The  solicitor  has 
assets  of  the  estate  in  his  hands  fixed  with  a  trust.  As  to 
that  sum,  the  petitioner  ought  not  to  proceed  against  the 
assignee  till  he  has  proceeded,  under  this  order,  against 
the  solicitor. 


Ex  parte  SOPER.  —  In  the  matter  of  SALTER  and      c.  of  R. 

PEARSON.  Dec.  10, 

1834. 

S^^LTER  and  Pearson  were  in  partnership  as  mer-  A  person, before 

'  *  ,      en  parte  Moult 

chants.   Salter  resided  in  Manchester,  and  Pearson  in  was  decided, 
London.   Pearson  was  also  in  partnership  with  different  proof  to  which, 

,,,,___,_______^_^_______________,___^___^_^__^__^__^___^^____^^____,__    according  to 

that  case,  he  was 

(fl)  Ex  parte  Winnall,  3  Dea.  and  CA.  22.  "»<>'  entitled. 

After  seven 

years,  the  Court  will  not  order  the  dividends  to  be  refunded,  but  mode  a  prospective  order. 

£   4 


and  another. 
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1834.        persons  in  London  as  warehouse-keeper,  and  during  the 
five  years  preceding  the  fiat  was  in  partnership  with 

JSx  parte 

SoFBR.  ^rtce. 
In  the  matter  Salter  and  Co.  drew  bills  of  exchange  on  Pearson 
Salter  which  he  accepted,  and  a  commission  issued  against  Sal" 
ter  and  Peareon,  John  and  JVilUam  Higginbothom^  part- 
ners, proved  some  of  these  bills  against  the  estate  of  Sal- 
ter and  Pearson 'j  one  bill  in  1824,  and  another  in  1825. 
In  1826  William  Higginbothomj  as  surviving  partner, 
claimed  to  prove  against  the  separate  estate  of  Pearson 
the  balance  due  on  the  bills,  after  deducting  the  divi- 
dends already  paid  by  the  joint  estate,  when  he  was  ex- 
amined as  follows : 

Did  you  yourself  sell  the  goods  to  Mr.  SaUerf^^l  be- 
lieve I  sold  half  of  the  lot  of  800/.  How  long  have 
you  known  Thomas  Salter  and  Co.? — Ever  since  the 
firm  of  SalteTj  Thompson^  and  Co.  Did  you  ever  in- 
quire who  the  partners  were,  or  were  you  ever  informed 
of  it  by  any  person  ? — No.  When  the  bills  were  offered 
you,  did  you  ever  make  any  inquiry  respecting  Mr.  Pear- 
son  ? — No.  Did  you  suppose  him  to  be  interested  with 
Mr.  Salter  ? — I  did  not  know  any  thing  about  it  Did 
you  consider  it  probable  that  the  drawee  and  drawer 
were  the  same  concern  ? — No,  I  did  not.  Did  you  con- 
sider they  were  two  distinct  concerns? — I  considered 
that  Mr.  Pearson  was  a  kind  of  banker  set  to  take  up 
the  bills,  but  I  kept  the  bills  until  they  were  due,  or 
nearly  so.  Then  did  you  place  any  additional  reliance 
upon  Mr.  Pearson  as  a  distinct  party  to  the  bills  ? — No, 
I  do  not  know  that  I  did ;  I  never  had  any  opportunity 
of  thinking  different.  Will  you  swear  positively  that 
you  had  no  reason  whatever  to  suppose,  and  tliat  you  had 
no  suspicion,  when  tlie  bills  were  paid  to  you,  or  at  any 
time  before  they  fell  due,  that  Mr.  Pearson  was  in  any 
way  inteiested  in  the  firm  of  Salter  and   Co.? — Yes. 
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Have  you  received  the  6s,  8d,  in  the  pound  under  the         1834. 

joint  commission  ? — Yes.      Have  you  received  any  goods 

or  security  ? — No.  Sofsb. 

The  proof  was  resisted  by  the  assignees,  but  the  com-  ^"  *"®  matter 
missioner  allowed  the  proof.  The  petitioner,  who  was  a  Salter 
creditor  of  the  joint  estate,  only  became  acquainted  with 
the  facts  of  the  double  proof  in  May  1834.  Tliis  was  a 
petition  that  the  creditor  might  elect  against  which  estate 
he  would  prove,  that  his  proof  might  be  expunged  from 
the  other  estate,  and  the  dividends  received  thereunder 
refunded. 

Mr.  SwansUm  for  the  petition: — The  creditor  must 
elect  under  which  commission  he  will  receive  the  divi- 
dends, and  refund  those  received  under  the  other.  Ex 
parte  MouU^  Mont.  321* 

Mr.  PiggoU  for  the  creditor : — The  last  dividend  was 
paid  in  1828.  After  so  long  a  period  the  party  cannot  be 
called  on  to  repay,  especially  as  he  received  the  money 
in  alieno  jure,  and  has  paid  it  over.  If  a  payment  be 
made  under  an  idea  that  the  party  had  a  right,  and  there 
be  no  fraud,  it  cannot  be  recovered ;  Brisbane  v.  Daces, 
5  Taunt.  By  an  order  of  24th  March  1725,  no  decree 
can  be  appealed  against  to  the  House  of  Lords  after  it 
has  been  enrolled  five  years.  Beame^s  Orders,  334,  338. 
Ex  parte  Boffey,  19  Ves.  468. 

Per  Curiam :  —  The  length  of  time  which  has  elapsed 
protects  the  respondent  from  refunding. 

llie  order  made  was,  that  the  creditor  should  elect 
whether  he  would  remain  a  creditor  on  the  joint  or 
separate  estate,  and  that  the  proof  on  the  other  estate 
should  be  thereon  expunged,  and  that  any  future  divi- 
dend declared  on  the  estate  on  which  he  should  elect 


58 


CASES  IN  BANKRUPTCY. 


1834.        to  remain  a  creditor  should  be  carried  over  to  the  other 
^—^        estate,  until  the  dividend  already  paid  in  respect  of  the 
So^R.       proof  expunged  might  be  recouped  to  that  estate ;  and 
In  the  matter  HiggifiboUiom  (the  petitioner)  was  restrained  from  receiv- 
Salter       ing  any  future  dividend  on  the  proof  remaining  on  the 
and  another,    proceedings  until  further  order,  for  which  he  was  at  li- 
berty to  apply.     The  costs  of  all  parties  out  of  the  es- 
tate from  which  the  proof  is  expunged. 


Jan.  28, 
1835. 

Minutes  of  an 
order  can  only 
be  varied  where 
there  is  some 
mistake  or  mis- 
understanding 
on  the  part  of 
the  officer. 


March  14. 

Confirmed  on 
rehearing. 


This  day  a  motion  was  made  to  amend  the  minutes. 

Mr.  Swansfon  for  the  motion : — The  order  made  de- 
clared that  future  dividends  were  not  to  be  paid.  On  in- 
quiry it  appears  that  there  will  be  no  future  dividends ; 
therefore  the  order,  in  effect,  would  be  a  dismissal  of  the 
petition.  It  is  therefore  asked  that  the  order  may  be 
varied,  and  the  dividends  paid  ordered  to  be  refunded. 

Per  Curiam : — The  minutes  are  according  to  the  or- 
der. The  only  mode  of  proceeding  to  vary  the  order 
would  be  by  petition  of  rehearing.  Minutes  are  only 
varied  when  there  exists  some  mistake  or  misunderstand- 
ing on  the  part  of  the  officer  which  prevents  the  order  of 
the  Court  being  carried  into  effect. 

Motion  dismissed  with  costs. 

A  petition  for  rehearing  was  presented,  which  came 
on  for  hearing  this  day. 

Mr.  Swanston  and  Mr.  K.  Parker  for  the  petition : — 
According  to  ex  parte  Moults  Mont  321,  the  creditor 
had  no  right  to  double  proof;  but  the  Court  thought  the 
justice  of  the  case  would  be  met  by  ordering  future  di- 
vidends only  to  be  paid  to  the  estate  from  which  the 
proof  was  expunged.  It  now  appears  there  will  be  no 
future  dividends,  therefore  the  order  as  it  now  stands 
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amounts  to  a  dismissal  of  the  petition.      The  fact  of        1834. 

double  proof  was  not  known  to  the  petitioner  till  1824. ;        

therefore  there  has  been  no  delay.  Sopee. 

In  the  matter 
Mr.  Piggott^  corUrd,  was  stopped  by  the  Court.  ^^ 


Per  Curiam : — ^The  Court  before  thought  that  under 
the  very  peculiar  circumstances  of  the  case  the  dividends 
could  not  be  ordered  to  be  refunded,  and  the  Court  sees 
no  reason  to  alter  the  former  order. 

Petition  of  rehearing  dismissed  with  costs. 


Salter 
and  another. 


Ex  parte  RICHARDS.  — In  the  matter  of  C.  of  R. 

HAWLEY:  ^Dcc.  IS, 

1834. 

1  HIS  was  a  motion  as  to  the  costs  of  a  special  case  on  The  Court  ioU- 

an  appeal  before  the  Lord  Chancellor.  ^er  in  chanoBrT" 

The  appeal  was  dismissed  with  costs,  but  the  master  ^  he  might 

*  *  '  alknr  the  costs  \ 

refused  to  allow  the  costs  of  preparing  and  settling  the  ofpreperinga ' 

.  «  Q  special  case  as 

speaal  case,  &c.  part  of  the  costs 

of  an  appeal 

Mr.  Ching  now  moved  that  such  costs  might  be  ordered  ^^  Oum! 
to  be  taxed  as  part  of  the  costs  of  the  appeal.  <^^''- 

Mr.  Swansion  and  Mr.  Bagshawej  conird .- — The  costs 
of  and  relating  to  an  appeal  can  be  disposed  of  by  the 
Lord  Chancellor  only,  and  the  costs  of  preparing  a 
special  case  are  costs  of  the  appeal. 

Per  Curiam :  —  The  costs  of  preparing,  &c.  a  special 

case,  we  should  have  thought,  came  within  the  costs  of 

the  appeal.     If  the  master  thinks  otherwise,  the  party  is 

entitled  to  ask  this  Court  to  intimate  to  the  officer  such 

our  opinion. 

Intimation  accordingly. 
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C.  of  R/ 

Dec.  13, 

1834. 

If  the  commis- 
sioners certify 
that  a  consoli- 
dation will  be 
beneficial,  the 
assignees  need 
not  be  served. 


Ex  parte  SMITH.  —  In  the  matter  of  SHAW. 

Mr.  E.  CHITTY:  — This  is  a  petition  by  creditors 
that  joint  and  separate  estates  may  be  consolidated. 
The  commissioners  have  certified  that  it  would  be  for 
the  benefit  of  the  estate.  The  assignees  have  not  been 
served. 

Per  Curiam :  —  As  the  commissioners   certify,   the 
assignees  need  not  be  served. 


C.  of  R. 

Dec.  IB9 

1834. 

If  the  mort- 
gagee be  himself 
a  trustee  to 
whom  notice 
must  be  given. 
The  transaction 
itself  is  notice 
enough  to  pre- 
vent reputed 
ownership. 


Ex  parte  SMART.  — In  the  matter  of  HOLT. 

Mr.  SfVANSTON:  —  This  is  a  petition  for  the  usual 
order  for  a  sale  of  an  equitable  mortgage  of  trust 
property. 

Mr.  Montagu  for  the  assignees :  — It  has  been  decided 
that  notice  to  one  trustee  is  enough,  (a)  In  this  case 
there  was  no  notice,  but  the  party  was  himself  one  of 
the  trustees. 


Per  Curiam :  —  Notice  to  one  trustee  is  enough  in 
these  cases.  Here  one  of  the  parties  was  one  of  the 
trustees,  and  had  notice  of  his  own  act.  That  is  suf- 
ficient to  prevent  reputed  ownership. 

Ordered. 


(a)  Smiih  v.  Smith,  4  Ti/rto.  $5.  S.  C.  2  Cromp,  Mee,  ^  Rot.  SJL 
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Ex  parte  WILSON,  on  behalf  of  the  Liverpool  Bank.      ^-  ^^  R- 
—  In  the  matter  of  BUTTERWORTH.  l835^ 

IN  July  1831  Buttenvorth,  the  bankrupt,  mortgaged,  attached  by  the 
by  way  of  demise  for  500  years,  to  Boyds,  certain  plots  jj^^j^.'^!'  ^ 
of   land,   factories,   mills,   warehouses,    erections,   and  possession,  are 

not  in  his  re- 

buildings,  together  with  the  steam-engines,  and  also  all  puted  owner- 

and  singular  other  the  movable   and  fixed  machinery      ^' 

and  steam-pipes  then  in  and  about  and  belonsini;  to  Sec  ex  parte 

.  ^  o     o  Betcher,  post. 

the  said  mills  and  premises.  In  October  1831  the 
Liverpool  Bank  paid  off  Bjoyds,  and  the  mortgage  deed, 
&c.  was  delivered  to  the  Bank,  and  an  agreement  was 
entered  into  for  an  assignment  of  the  mortgage,  &c., 
which,  however,  never  was  done.  A  fiat  issued  against 
BuUenoorth  in  February  1834. 

This  was  the  petition  of  the  Liverpool  Bank  for  the 
usual  order  of  sale  in  the  case  of  equitable  mortgages. 
It  stated  that  the  fixtures  comprised  in  the  mortgage 
consisted  of  three  steam-engines,  with  four  steam-boilers, 
which  communicated  with  each  other,  all  firmly  built 
into  the  engine-house  and  boiler-house  with  brick  and 
iron  work ;  a  large  iron  pipe,  communicating  across  a 
passage  from  one  of  the  boilers  with  one  of  the  steam- 
engines,  firmly  attached  to  the  boiler  and  steam-engine, 
and  forming  part  thereof;  an  iron  reservoir,  commu- 
nicating by  means  of  an  iron  pipe  with  the  boilers  for 
the  purpose  of  supplying  them  with  water,  the  whole 
firmly  fastened  together ;  iron  main  shafting  or  gearing, 
with  wooden  drums  attached,  by  which  the  first  motion 
is  communicated  to  the  spinning  machinery,  and  which 
main  shafting  was  firmly  attached  to  the  main  beams  by 
iron  slings  screwed  and  bolted  to  such  beams ;  a  con- 
tinued series  of  cast-iron  pipes  communicating  with  the 
boilers  for  beating  the  mills,  and  attached  to  the  main 
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1835.        beams  by  iron  slings  fastened  with  bolts  and  screws ; 

a  series  of  gas-pipes  and  burners  throughout  the  mills, 

Wilson.  the  same  being  passed  through  the  brick  walls  and  main 
In  the  matter  b^ams  of  the  mills,  and  firmly  attached  thereto. 
BuTTKftwoRTH.  That  the  steam-boilers,  steam-engines,  reservoir,  main 
shafting  or  gearing,  with  the  wooden  drums,  and  the 
iron  steam-piping  and  gas-piping,  were  what,  according 
to  the  custom  of  trade  in  Lancashire,  were  reputed  and 
considered  as  fixtures  belonging  to  and  forming  part 
of  the  freehold. 

The  petition  prayed  that  the  Liverpool  Bank  might 
be  declared  entitled  to  the  above  premises  and  fixtures, 
&c. 

The  respondents  admitted  the  mortgagees'  claim  to 
the  buildings,  the  steam-engines,  and  the  steam-boilers, 
but  disputed  their  right  to  the  main  shafting  and  mill- 
gearing,  steam-pipes  and  gas-pipes. 

One  of  the  affidavits  in  opposition  by  Mr.  Fishunchf 
surveyor,  was  as  follows :  — 

<'  That  this  deponent  is  well  acquainted  with  the 
town  head-mills  in  Rochdale  aforesaid,  lately  belonging 
to  James  Buttertoorth,  the  above  bankrupt,  and  did  on 
the  17th  day  of  September  last  examine  the  same,  and 
the  situation  and  mode  of  setting  up  the  engines,  main 
shafting  and  gearing,  and  like  apparatus  therein,  and 
made  thereupon  the  plans  and  drawings  herein-after 
referred  to.  That  the  said  mills  consist  of  three  mills 
each,  worked  by  the  power  of  a  steam-engine,  the  mo- 
tion generated  by  which  is  transmitted  to  the  machinery 
by  means  and  through  the  intervention  of  a  horizontal 
and  upright  main  shafts  and  secondary  shafts,  and 
directly  by  means  of  straps  passed  over  pulleys  or 
wooden  drums  fixed  on  such  main  or  secondary  shafts. 
That  the  revolving  motion  produced  by  the  action  of 
each  steam-engine  is  first  transmitted  to  the  main  shaft- 

14 


CASES  IN  BANKRUPTCY.  63 

ing  and  gearing  by  means  of  two  spur-wheels,  one  of       1835. 

which  is  fixed  on  the  end  of  the  fly-wheel  shaft  of  the        ;; 

engine,  which  protrudes  from  the  wall  of  the  engine-  Wilson^ 
house,  and  which  is  termed  the  driving-wheel,  and  '"  the  matter 
drives  the  other  wheel,  which  is  fixed  on  the  end  of  a  Buitxrwojith. 
horizontal  main  shaft  which  extends  along  and  the 
whole  length  of  the  room  of  the  mills  next  adjoining 
the  engine-house,  and  forming  the  ground  floor,  and 
from  such  horizontal  main  shaft  motion  is  transmitted 
to  the  upper  storeys  of  the  mill  by  means  of  an  upright 
shaft  and  of  bevil  wheels  fixed  on  such  horizontal  and 
upright  shafts  and  gearing,  or  working  to  each  other. 
That  the  combination  of  the  said  two  first-mentioned 
spur-wheels  is  technically  called  the  first  motion,  and 
the  working  together  of  those  two  wheels,  by  the  teeth 
of  one  driving  the  teeth  of  the  other,  forms  the  sole 
connexion  between  the  steam-engine  and  the  main 
shafting  and  gearing.  That  the  said  horizontal  and 
upright  shafts  were  not  fixed  in  or  attached  to  the 
buildings,  but  were  supported  by  pedestals  and  steps 
held  together  by  bolts  or  nuts  and  screws,  and  supported 
at  the  ends  of  the  shafts  in  wall-boxes  or  frames  fitted 
to  receive  tlie  same,  and  at  intervals  between  the  ends 
of  the  horizontal  shafts  by  hangers  suspended  from  and 
screwed  or  bolted  to  the  cross  beams  of  the  buildings; 
and  all  the  said  horizonal  and  upright  shafts,  and  their 
pedestal,  steps,  and  hangers,  might  be  removed  and 
taken  down  without  any  injury  whatever  to  the  build- 
ings, or  to  the  walls  or  timbers  thereof,  by  merely  un- 
screwing the  nuts  and  screws  by  which  the  same  are  held, 
and  are  constructed  with  that  view  in  order  to  their 
being  from  time  to  time  altered,  cleaned,  and  repaired. 
That  the  steam-pipes  by  which  the  said  mills  were 
heated,  and  the  gas-pipes  by  which  the  same  were 
lighted,  were  all  set  up  and  supported  in  the  usual  man- 
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1835.       ner,  and  calculated  for  being  taken  down  and  removed 

at  pleasure  without  injury  to  the  buildings,  or  the  walls 

WiLw^  or  timbers  thereof.  That  all  the  articles  aforesaid, 
In  the  matter  namely,  main  shafting  and  gearing,  from  the  first  mo- 
BuTTKKwoRTH.  tiott  or  driving-whecl,  steam-pipes,  and  gas-pipes,  are 
usually  considered  as  movable  articles,  and  not  as  part 
of  the  buildings  in  which  the  same  are  used ;  the  same 
are  common  articles  of  sale,  and  frequently  sold  from 
out  of  mills  in  which  the  same  have  been  put  up ;  and 
the  same,  when  put  up  by  a  tenant,  according  to  the 
universal  custom  in  Rochdale  and  the  neighbourhood, 
movable  by  such  tenant  at  the  end  of  the  tenancy." 

One  of  the  affidavits  in  support  by  Mr.  Fairbtirnj  civil 
engineer,  stated,  '^  that  with  respect  to  the  mode  by 
which  the  main  and  secondary  or  cross  shafting-mill, 
gearing,  and  steam  and  gas  pipes  of  cotton  mills  are 
affixed  to  the  building  or  freehold,  the  practice  of  engi- 
neers in  the  bolting  and  fixing  up  thereof  may  vary  in 
minute  particulars,  according  to  the  skill  or  fancy  of 
such  proprietor  or  his  engineer,  or  the  improvements 
which  are  continually  being  introduced  in  that  branch 
of  business;  but^  with  respect  to  the  general  principle, 
the  universal  method  in  use  is,  to  attach  or  affix  the 
apparatus  aforesaid  to  the  beams,  pillars,  or  walls  (as 
the  case  may  be)  of  the  mill  by  means  of  screw-bolts  se- 
cured by  nuts,  as  may  be  shortly  described,  as  follows : — 
Holes  or  sockets  of  the  same  bore  as  the  bolt  are  bored 
in  the  wood  or  iron  in  which  the  bolt  is  to  be  inserted, 
that  is,  in  both  the  fixture  to  be  put  up  and  the  beam 
or  pillar  to  which  it  is  to  be  affixed.  The  bolt  itself  is 
fitted  at  one  end  with  an  iron  head  firmly  cemented 
thereto,  and  at  the  other  end  is  formed  a  screw,  and  to 
fit  such  screw-end  of  the  bolt  there  is  made  an  iron  nut, 
with  a  screw-thread  therein ;  the  bolt  is  then  passed  up 
to  the  head  through  its  holes  above  mentioned,  and  on 
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the  screw  end  thereof,  which  projects  through  the  other        1835. 

side,  is  fitted  the  nut,  which,  being  firmly  screwed  up,         

forms  a  head  to  that  end  of  the  bolt  similar  to  the       Wilson. 
forced  head  at  the  other  end  thereof.  l**  ^^  matter 

Mr.  HMertj  iron-founder,  deposed,  that  the  engines  Buttkrwortb. 
and  boilers  shafting  and  geering,  and  steam  and  gas- 
pipes  are  necessarily  and  invariably  affixed  to  die  build- 
ing, bat  the  carding  and  spinning  machinery  are  either 
merely  placed  upon  the  floors,  or  on  blocks  on  sleepers 
thereon,  or  else  are  only  so  far  screwed  or  affixed  to 
the  floors  or  walls  as  to  give  them  stability  for  working, 
but  are  not  necessarily  screwed  or  fixed. 

Mr.  Asbton,  cotton-spinner,  deposed,  that  the  engines, 
boilers,  shafting,  geering,  and  steam  and  gas  pipes  are 
universally  considered  as  necessary  fixtures  to  and  as  an 
integral  part  of  a  spinning-mill,  and  are  what  give  to  a 
mill,  as  such,  its  specific  distinction  and  character ;  and 
that  a  mill  might  have  the  machinery,properly  so  called, 
— ^that  is,  the  carding,  spinning,  or  other  machinery, 
entirely  removed  firom  and  out  of  the  same,  without  the 
mill  being  thereby  in  anywise  damaged  either  in  point 
of  stability  or  repair,  or  deteriorated  for  the  purpose  of 
being  let  or  used  again  as  a  spinning-mill :  but  that  if 
the  shafting,  geering,  and  steam  and  gas  pipes  were  sold, 
to  be  removed  from  the  mill,  the  mill  would  be  thereby 
greatly  dismantled,  damaged,  and  deteriorated,  and 
would,  in  a  great  measure,  lose  its  distinctive  character 
of  a  mill,  and  the  owner  thereof  would  have  great  diffi- 
culty in  procuring  a  tenant  for  it  to  be  used  as  a  spin- 
ning-mill, but  would,  in  order  so  to  let  it,  be  obliged  to 
fit  it  up,  at  his  own  expense,  with  the  last-mentioned  fix- 
tures, in  addition  to  engines  and  boilers  therein. 

Very  many  affidavits,  however,  were  filed  on  both 
sides,  and  they  were  contradictory. 

V6L.  II.  F 
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1835.  Mr.  Koe  and  Mr.  Booths  for  the  petition,  having 
stated  the  facts^  and  having  cited  ex  parte  Uaydj  1  Moni. 

Wilson^      ^^^  ^tP^'  ^^*>  ^^^  Stopped  by  the  Court. 
In  the  matter 

BuTTSRwoKTR.       Mr.  Swonston  and  Mr.  Anderdon  for  the  assignees : — 

The  petitioner  does  not  show  how  the  machinery  wa9 
connected  with  the  buildings.  The  mortgagee's  right  to 
the  steam-engine  is  not  disputed :  the  steam-engine  causes 
a  shaft  to  revolve,  which  projects  out  of  the  engine-house ; 
that  the  mortgagee  may  also  have :  but  there  his  rights 
end ;  there  the  duties  of  the  engineer  end^  and  those  of 
the  millwright  commence.  The  evidence  of  Mr.  Ashton 
shows  this.  He  deposes,  ^  that  the  steam-engine  terminates 
with  the  fly-wheel  shaft,  beyond  which  nothing  is  ftir- 
nished  by  the  engineer  who  contracts  to  make  the  en- 
gine ;  unless,  as  is  frequently  the  case,  he  engages,  by  ex- 
press stipulation,  to  fiimish  the  driving-wheel :  and  the 
shafting  (a)  and  geering  throughout  the  mill  are  furnished 
by  the  millwright,  and  are  wholly  distinct  from  the  engine, 
with  which  they  have  no  connection,  other  than  receiving 
motion  therefrom,  by  means  of  the  first  motion  wheel.*' 

The  135th  section  of  6  Geo.  4,  c  16,  enacts,  that 
the  statute  is  to  be  construed  beneficially  for  creditors ; 
that  is  for  the  general  body  of  creditors,  not  any  par- 
ticular mortgagee.     With  this  before  us,  we  come  to 

(a)  Mr.  Aihton,  a  cotton-«pin-  8team-eiigiDe»  and  are  continued 
aer,  deposed,  that  the  term  throughout  the  various  floors  of 
<*  main-shafting"  means  the  main  the  mill,  and  as  distinguished  from 
and  secondary  shafts,  both  up-  any  counter-shafts  which  may  be 
right  and  horizontal,  and  the  put  up  in  sundry  parts  of  any  of 
wheels  thereof,  which  are  con-  the  rooms,  and  which  counter- 
nected  throughout  the  mill  by  shafts  are  separate  from  the  afore- 
iron  wheels,  or  couplings  without  said  general  shafting,  and  are 
the  aid  of  straps  or  belts,  and  turned  by  straps  or  belts  from 
which  commence  from  the  driv-  the  latter, 
ing  wheel  of  the  fly-shaft  of  the 
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the  72d  section.    Now  the  question  is,  whether  this  ma-        1834. 

chinery  were  soods  and  chattels?  and  it  is  clear  they         — 

were.     TYtq^fpes  v.  Harier,  3  Tpr.  603,  S.  C.  2  Cromp.      Wilson. 

and  Mee.  153,  shows  this ;  not  indeed  the  decision  itself,  ^"^  ^®  matter 

of 

which  went  on  the  intent  of  the  parties,  but  the  dictum  Buttuiworth. 
of  the  Court.  Lord  Lyndhurst  says  {Tyr.  625.),  <<  It 
also  appears  that  machinery  of  this  description  is  in  that 
part  of  the  country  bought  and  sold,  without  reference 
to  the  fireehold.  As,  between  landlord  and  tenant,  there- 
fore, it  is  dear  that  such  machinery  put  up  by  the  tenant 
might  be  removed  by  him.  The  bankrupts  were  tlie  re- 
puted owners  of  the  machinery,  and,  in  consequence  of 
their  being  so  considered,  obtained  extensive  credit.  We 
are  of  opinion,  therefore,  that,  with  respect  to  machinery 
of  this  description,  erected  by  the  bankrupts  for  the  pur- 
poses of  trade,  it  would  have  passed  to  the  executor,  and 
not  to  the  heir."  And,  after  citing  the  authorities,  his 
Lordship  says  (628.),  "  Now  these  authorities  lead  to  the 
condudouj  that,  where  utensils  and  machinery  are  put  up 
by  the  owner  for  the  purpose  of  trade  only,  in  a  neigh- 
bourhood where  such  utensils  and  machinery  as  these 
would  commonly  have  been  removed,  and  where  this  can 
be  done  without  injury  to  the  inheritance,  they  form  an 
exception  to  the  general  rule,  and  are  not  to  be  taken  as 
part  of  the  inheritance,  but  as  personal  estate.*'  [Sir  G* 
Base : — Where  property  is  origindly  chattel,  it  so  re- 
mains, though  fixed,  if  it  can  be  removed  widiout  such 
seiions  injury  to  the  freehold  as  would  have  the  charac- 
ter of  waste.  In  case  of  an  execution,  the  dierifT  may 
remove  all  such  fixtures,  as,  having  once  been  chattel  and 
^affixed,  may  be  removed  again  without  waste.]  In  Ztn- 
gcard  v.  Messeter^  1  Bam.  and  Cres.  308,  a  usage  to  let  was 
insisted  upon,  but,  nevertheless,  the  machinery  was  held 
to  have  been  in  the  reputed  ownership.  In  the  present 
case  the  bankrupt  was  originally  the  owner,  and  there- 
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1834.        fore  clearer  acts  are  necessary  to  rebut  the  reputed  owner* 

— ""         ship :  there  was  no  notorious  transfer  here.    Ibiffbrd  v. 

WiuoM.      Bishop  J  5  RiLsa.  346^  and  Hubbard  v.  Bagshaw,  4  5tm. 

In  the  matter  326,  must  be  over-ruled  before  the  Court  can  grant  the 

BuTTBRwoRTH.  prajcr  of  this  petition.     In  ex  parte  Austin^  1  Deo.  and 

CA.  208,  Sir  G.  Bose  said,  '^  I  have  no  hesitation  in  say- 
ing, that,  where  fixtures  are  capable  of  removal,  as  be- 
tween landlord  and  tenant,  without  injury  to  the  freehold, 
they  are  within  the  order  and  disposition  of  the  bank- 
rupt." The  witnesses  for  the  respondent  deny  the  exis- 
tence of  the  custom  contended  for  by  the  petitioners. 
The  cases  where  the  mortgagee  was  allowed  machinery 
go  on  their  being  actual  fixtures,  or  trade  fixtures :  the 
machinery  here  were  not  fixtures  in  any  sense,  but  mere 
goods  and  chattels,  in  no  way  a£Bxed  to  the  freehold,  and 
never  rated  to  the  poor,  not  being  the  profits  of  freehold. 
Uoyd  V.  Ogden,  1  Mont,  and  Ayr.  494,  is  not  in  fa* 
vour  of  the  petitioner  as  there  the  property  was  fixture. 
Trappes  v.  HarteTy  3  Tyr.  603,  actually  decided  that 
the  machinery  in  question  in  that  case  was  not  fixtures : 
the  judges  there  held  that  certain  properties  did  not 
pass,  because  not  intended  to  be  passed ;  now,  if  those 
properties  had  been  fixed  to  the  freehold,  they  must  have 
passed  as  part  of  the  freehold,  by  operation  of  law, 
under  the  general  words  used  in  the  mortgage  deed,  whe- 
ther intended  or  not,  unless  expressly  excepted,  which 
they  were  not. 

It  is  therefore  submitted,  that  these  properties  are 
chattels,  liable  to  all  the  rules  attaching  on  goods  and 
chattels,  and  therefore  in  the  reputed  ownership  of  the 
bankrupt 

Mr.  Koe,  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  : — 

The    Courts  which   decided   Clarke  v.  Crowtuhaw^ 
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3  Bam.  and  AM.  804,  Coombs  v.  Beaumont,  5  £am.  and        1835. 
Adol.  72,  BoydeU  v.  Macmichaely  1  Cromp.,  Mee  and  ifcw. 
177,  appear  to  have  thought  that  whatever  was  attached       Wilson. 
to  die  freehold  are  not  goods  and  chattels  :  here  nothing,  ^  ^®  matter 
however,  turns  on  that  point :  no  doubt  the  property  in    Buttxrworth. 
question,  passes  to  the  petitioner,  unless  in  the  reputed 
ownership  of  the  bankrupt.     If  the  machinery  in  ques- 
tion had  been  attached  by  the  bankrupt  as  tenant,  it 
would  be  expedient  to  look  into  the  cases  before  giving 
judgment.     But  it  appears  to  me  that  the  facts  of  this 
€ase  differ  materially  from  those  cases,  and  shut  the  as- 
signees out  from  contending  that  the  tenant  had  any  right 
to  remove  the  machinery  in  question. 

The  general  and  early  rule  was,  that  whatever  is  at- 
tached to,  is  part  of  the  freehold :  exceptions  were  made, 
in  favour  of  tenants,  that  whatever  a  tenant  fixed  during 
his  term  he  might  remove  during  his  term,  unless  such 
removal  would  cause  material  damage  to  the  freehold. 
But  if  the  owner  fixes  any  thing  to  the  freehold,  it  be- 
comes permanendy  fixed,  and  cannot  be  removed :  so 
that,  if  a  tenant  fixes,  and  execution  issues  against  him, 
the  sherifi*  may  remove  such  fixtures,  but  not  if  fixed  by 
the  owner.  Wyrm  v.  Ingleby,  5  Barn,  and  Aid.  625, 
Lee  V.  Bisden,  7  Taunt.  191. 

The  only  question  in  this  case  is,  whether  or  not,  on 
the  evidence,  the  subject  matters  in  dispute  were  affixed 
in  such  a  manner  as  to  have  become  part  of  the  freehold. 
It  appears  to  me  that  they  were,  so  that  they  could  not 
have  been  taken  in  execution.  At  the  same  time,  I  wish 
to  read  the  affidavits  to  ascertain  how  the  property  was 
affixed:  if  affixed,  I  need  not  consider  my  judgment, 
which  is,  that  the  machinery,  gas-pipes,  and  other  things 
asked  in  the  petition,  passed  to  the  petitioners. 

Sir  J.  Cross : — 

Independently  of  bankruptcy,  the  mortgagees  had  a 
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1836.        right  to  this  property;  but  the  assignees  urge  it  to  have 

"■  been  in  the  repated  ownership^  as  they  could  detach  it 

Wi^N^      without  injury  to  the  freehold.  Urging  a  right  to  disaffix 

In  the  matter  admits  that  it  is  a£Bxed.  As  between  grantor  and  grantee, 

BunziiwoRTH.  or  mortgagor  and  mortgagee,  the  property  in  quesdon 

would  pass  in  a  deed  conveying  the  freehold,  though  not 
mentioned :  they  were  in  possession  of  the  bankrupt,  as 
part  of  the  freehold,  not  as  chattels.  The  right  of  the 
parties  does  not  depend  on  the  workman  who  puts  up 
the  machinery,  whether  engineer  or  miUwright.  The 
piston  and  beam,  and  many  other  parts  of  a  steam- 
engine,  are  quite  as  movable  as  some  of  the  machinery 
here  contended  to  be  chattel  because  removable,  yet  the 
assignees  give  up  the  steam-engine  at  once.  The  steam- 
pipes  and  gas-pipes  are  in  the  same  predicament,  and, 
like  water-pipes  belonging  to  a  house,  always  pass  by  a 
conveyance  of  the  house.  If  this  had  been  a  dispute 
between  a  landlord  and  a  tenant  who  had  put  up  trade 
fixtures,  no  doubt  the  latter  might  have  removed  them. 
But  the  two  cases  are  distinct.  The  petitioner  is  entitled 
to  the  prayer  of  his  petition. 

Sir  G.  Bose : — 

If,  as  the  assignees  contend,  the  property  in  question 
was  never  fixed,  there  is  an  end  of  the  question :  in  order 
to  ascertain  that,  the  Court  will  read  the  a£Bdavits.  The 
rule  of  law^  concerning  proper^  like  this,  which  is  chat- 
tel till  affixed,  is,  that  where  a  custom  exists  separately 
to  demise  such  property  when  so  fixed,  they  are  not  con- 
sidered fixtures.  The  evidence  of  the  petitioner  shows 
enough  custom  to  displace  the  right  of  the  assignees 
claiming  under  the  reputed  ownership.  I  see  no  reason 
to  change  my  opinion  in  ex  parte  AuMn^  1  Dea.  and 
CA.  208,  viz.,  that  the  rule  is,  that,  where  the  tenant  is 
bankrupt,  how  far  fixtures  may  be  removed  is  qualified 
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by  this — Does  there  exist  a  right  in  the  party  to  re-con-        1835. 

vert  it  into  chattel  by  severing  it  during  his  term  ?    If,         

by  the  act  of  bankruptcy,  the  bankrupt  or  his  assignees  Wilson. 
lose  the  right  to  sever,  that  woold  be  one  way  of  set-  '"  ^®  matter 
tling  the  question ;  but  I  acknowledge  no  such  right  on  Buituworth. 
die  part  of  the  mortgagee,  for  the  assignees  may  still 
sever.  The  other  point  is  between  assignees  and  the 
owner  of  the  freehold.  It  is  frequently  difficult  to  define 
what  are  goods  and  chattels,  especially  in  bankruptcy. 
When  a  tenant  becomes  bankrupt  at  a  time  when  he 
might  sever,  his  assignees  may  sever,  and  consider  the 
property  as  goods  and  chattels :  when  the  owner  of  the 
freehold  annexes,  then  the  assignees  do  not  take  the  pro- 
perty by  the  assignment,  but  by  the  bargain  and  sale, 
and  are  estopped  from  saying  the  property  is  chattel. 
Therefore,  unless  the  question  of  fiust  be  against  the  peti- 
tioners, they  are  fully  entitled  to  the  prayer  of  the  peti- 
tion. 

The  Chief  Judge  : —  J^n*  23. 

We  are  satisfied,  from  the  affidavits,  that  the  pipes 
and  machinery  were  so  attached  as  to  be  part  of  the  free- 
hold at  common  law.  K  the  bankrupt  had  been  a  tenant, 
and  had  fixed  the  property  in  question  for  trade  purposes, 
I  should  even  then  have  thought  it  not  within  section  72 
of  6  Geo.  4,  c.  16 ;  though  there  might  be  fixtures  which 
would  be  within  that  section.  K  the  bankrupt  had  been 
tenant,  and  the  property  goods  and  chattels^  yet  the  cus- 
tom to  let  such  property  along  with  the  premises  would 
have  prevented  the  reputed  ownership  from  attaching. 
In  this  case,  however,  the  bankrupt  was  the  freeholder 
and  owner  of  the  machinery,  and  the  moment  he  affixed 
them  they  became  part  of  the  freehold,  and  conse- 
quently not  chattels  in  his  reputed  ownership.  There- 
fore, the  mortgagee  is  entitled  to  the  usual  order. 
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C.  of  R.  Ex  parte  BARRINGTON.  —  In  the  matter  of 

Jan.  IS,  BARRINGTON. 

1835.  WJ 

Though  an  affl.  ^  HEN  the  petition  was  opened  on  a  former  day  it 

davit,  aUeged  to  ^jjg  objected  to  an  a£Bdavit  that  it  was  impertinent. 

be  impertmeitt,  "  .11 

is  not  read,  it  The  G)urt  Said,  '^  Wait  till  the  other  side  attempt  to 
in  the  oX^for  ^^ad  it :"  the  affidavit,  however,  was  not  attempted  to  be 
coats  by  the  re-    jj-g^j^     This  affidavit  was  included  with  others  in  the 

gutrar,  unleas 

ordered  to  be      taxation,  by  Mr.  Greggy  of  the  costs  of  the  petition. 

excluded  at  the 

*'™*^'  Mr.  BetheU  now  moved  that  the  costs  of  this  affidavit 

might  be  disallowed.  The  order  states,  ^<  on  hearing 
the  petition  and  affidavits  read ;"  but  this  affidavit  was 
never  read. 

Mr.  SwansUm  .-—All  affidavits  filed  are  considered  a» 
read,  on  the  subject  of  costs.  Ex  parte  Lucas,  1  MonL 
§•  Ayr.  405. 

All  affidavits  Per  Curiam : — All  affidavits  filed  are  considered  read^ 

filed  are  conai-  ii»r  -n  -r  -mm- 

dered  as  read  on  on  the  subject  of  costs.  Ejp  parte  LucoSy  1  Mont.  Sf  Ayr., 
tibejubjectof      ^q^^     jf  this  affidavit  were   impertinent,  care  should 

have  been  taken  to  exclude  it  in  drawing  up  the  minutes. 

As  the  order  now  stands,  the  deputy  registrar  is  right  in 

his  construction  of  it;  and,  however  erroneous  it  may 

be,  this  is  not  a  motion  to  amend  it. 

Motion  refiised,  with  costs. 


C.  of  R.       Ex  parte  DEWDNEY.— In  the  matter  of  DAVY. 

Jan.  14,  m 

1835.  ^  HIS  was  the  usual  petition  of  a  mortgagee,  by  deed 

A  mortgajge,  of  an  equity  of  redemption,  for  a  sale,  &c.    Twenty-two 

men  on  the  eve  i       i       i  t  ^-^  v       j 

^bankruptcy,  years  ago  the  bankrupt  gave  the  petitioner  a  bond,  on 

debt^fflL  wl^ich  no  interest  had  ever  been  paid.     In  February 

picious  that  the  1834  the  bankrupt  irave  a  mortirafi^e  for  the  sum,  and 

Court  will  not  .      ^  ,«^.  ,      v  .       , 

interfere.  in  June  1834  he  became  bankrupt. 
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Mr.  Keen  for  the  petition.  1835. 

Mr.  Beihellf  corUrd:  —  After   so  many  years   have      ^j^^J^j^ 
elapsed,  and  no  interest  paid,  and  the  mortgage  given  so  Id  the  matter 
soon  before  the  fiat,  it  is  so  like  a  voluntary  mortgage,  and         d^^y, 
the  transaction  is  so  suspicious  that  the  Court  will  not  in- 
terfere, which  it  only  does  in  clear  cases.    The  assignees 
ought  to  have  further  inquiry.     The  decision  of  this 
Court  does  not  prevent  the  mortgagee  proceeding  else- 
where. 

The  Court  being  of  that  opinion,  the  petition  was 
dismissed. 


Ex  parte  MATTHEW.  —  In  the  matter  of  c.  of  R. 

MATTHEW.  Jan.  u] 

.  1835. 

A  PETITION   to    reverse   the  adjudication  under  a  petitioner  to 

1  &  2  W.  4.  c.  56.  s.  17.  was  presented  and  filed,  but  ^"^'^^Vlf 
not  served.  Mr.  Montagu  applied,  on  the  13th  of  copies  of  the  de- 
January,  that  the  petition  might  be  advanced,  and  for  there  is  an  office 
copies  of  the  depositions;  both  which  the  Court  refused,  ^t^^**^ 
as  there  was  not  in  Court  an  office  copy  of  the  affidavit  of  the  petition. 
in  support  of  the  petition.    And  Sir  George  Rose  asked,  , 

whether  this  petition  was  bond  fide  the  bankrupt's  peti- 
tion, and  whether  the  petitioner  would  make  an  affidavit 
of  that  fact ;  as,  if  not,  he  was  inclined  to  think  that 
copies  of  the  depositions  ought  not  to  be  given  at  this 
stage  of  proceedings. 

Mr.  Montagu  this  day,  having  the  required  office 
copy,  renewed  his  application  that  the  petition  might  be 
advanced,  and  for  copies  of  the  depositions.  He  stated 
that  such  an  affidavit  as  mentioned  by  Sir  G.  Bose  could 
not  be  made,  as  the  fact  was,  that  this  application  was 
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18S5.        really  on  behalf  of  a  judgment  creditor,  though  the  bank- 

rupt  was  the  nominal  petitioner,  as  was  the  case  in  ex 

Matthbw.     porte  Lavender,  anUj  page  699.     But  the  object  of  the 

In  the  nwtter  |iy^  section  of  1  &  2  W.  4.  c.  66.  is  to  remedy  the  evil 
Matth£w.  of  ex  parte  adjudications  of  bankruptcy ;  and  the  Court 
has  said;  that  such  applications  as  the  present  are  bene- 
ficial. Ex  parte  Smithy  3  Dea.  ^  Ch.  101.  In  ex  parte 
Jackson  a  separate  application  was  made  for  copies  of 
the  depositions^  which  was  ordered,  (a)  Ex  parte  Jackson, 
2  Dea.^Ch.  601. 

The  Chief  Judge  : — In  ex  parte  Smith,  3  Dea»  Sf  Ch. 

101,  the  petition  was  coming  on  for  hearing,  and  the 

respondent  had  filed  no  affidavits  by  which  the  petitioner 

It  is  not  of        might  be  apprized  of  the  case  made  against  him.     It  is 

^^to^rerane  ^^^  ^  matter  of  course,  that  the  bankrupt  petitioning  to 

the«4judicadon,  reverse  the  adjudication,  under  section  17  of  1  &  2  W.  4. 

to  grant  copies  *  .1.11.. 

of  the  deposi-      c.  56,  is  to  have  copies  of  the  depositions  on  a  prelimi- 
hwiring."*    *   ^^  application  before  the  h^ing.   The  Court,  indeed, 

^    never  will  decide  on  such  a  petition,  without  ffivine  the 

Vntfaoutanaffi-  .  00 

davit  that  there  bankrupt  the  fullest  opportunity  of  disputing  the  adju- 
^(J^etw'S^  dication,  and  to  do  that  he  must  have  copies  of  or  inspect 
f*  ^A* h^  ^  ^^^  depositions.  But  this  being  a  short  petition,  simply 
7-;—  denying  the  act  of  bankruptcy,  and  there  being  no  affi- 
notbe advanced  davit  that  there  is  no  collusion,  this  is  not  the  stage  in 
J^^** "         which  he  ought  to  see  or  have  copies  of  the  depositions. 

As  to  advancing  the  petition,  that  cannot  be  done,  as  it 

is  not  yet  served,  (b) 

(a)  C.  of  R.     5  March  185S.  the  petition,  and  abide  by  the 

Mr.  Montagu  moved  that  copies  order  of  the  Court,  and  not  to 

of  the  depositions  might  be  fur-  bring  any  action  to  upset  his  fiat, 

nished;  the  bankrupt  having  pe-  let  him  have  copies  of  the  depo- 

tidoned  to  reverse  the  adjudi-  sitions. 

cation.  (b)  Ex  parte  Harding,  1  Mont, 

Per  Curiam: — On  the  bank-  S(  Ayr,  115. 
rupt  undertaking  to  go  on  with 
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Sir  Jchn  Cross: — I  concur.     It  may  be  worthy  of        1835. 
consideration,  whether,  under  this  section,  the  depositions        "^^^ 

JEjc  parte 

are  evidence  against  the  bankrupt.  Matthew. 

lo  the  matter 
.of 
Sir  George  Rose : — It  is  quite  impossible  to  work  this     Matthew. 

1 7th  section  so  as  to  do  justice  both  to  the  bankrupt 

and  his  creditors. 

Motion  refused. 


Ex  parte  SMITH  of  the  Beulah  Spa. — In  the  matter      C.  of  R. 

of  SMITH.  Jan.  15, 

1835. 
1  HIS  was  a  petition  to  reverse  the  adjudication  under  On  a  petition  to 

die  I7th  section  of  1  &  2  W.  4.  c.  56,  and  stood  in  the  ji^^"*" 
paper  for  hearing  on  the  21st  of  January,  (a)      The  ^^SS^^***^ 
bankrupt  undertook  to  abide  by  the  decision  of  the  not  be  granted 
Courts  and  to  prosecute  this  petition.     He  had  filed  the         ^  eanng. 
usual  affidavit  in  support  of  the  petition,  but  the  respon- 
dent had  filed  none.     This  was  an  application  that  the 
petitioner  might  be  allowed  copies  of  the  depositions. 

Per  Citriam  .—The  better  course  will  be,  to  wait  till 
the  hearing,  when  the  Court  will  order  what  may  then 
appear  right. 


Ex  parte  RICHARDS.— la  the  matter  of  TREVOR.      C.  of  R. 

Jcau  15, 
1  HIS  was  a  petition  by  the  executors  and  devisees  of        1^35. 
the  bankrupt,  who  had  paid  20s.  in  the  pound,  and  was  «  u^^^me, 
certificated,  praying  for  a  reference  to  commissioners  or  ^l^^^^" 
a  master  of  an  account  delivered  by  the  assignees,  and  to  charge  the 

______-«^    assignees  for  the 

— —  jjgfjjylj    Ijf  jjjjj 

(a)  It  was  not,  however,  heard  till  the  24th.  assignees,  does 

not  lie. 
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1835.        the  taxation  of  solicitor's  bills  of  costs  already  taxed 

and  paid.     The  original  assignees  were  dead,  and  new 

^cHARDs.     assignees  had   been  appointed,  who  had,  as  matter  of 
In  the  matter  courtesy,  furnished  the  account  in  question,  of  items 
Trevor.       received  and  paid  by  the  old  assignees.     All  the  items 
in  this  account  were  at  times  previous  to  the  appoint- 
ment of  the  present  assignees. 

Mr.  Swanstmi  and  Mr.  DiMm^  for  the  petition,  urged 
that  the  petition  did  not  seek  to  charge  the  respondents, 
but  merely  to  have  an  account  In  cases  of  trusts  in 
equity  the  account  is  constantly  had  against  the  present 
trustees. 

Mr.  BarbeTj  contra^  objected  that  the  Court  had  no 
jurisdiction. 

The  Chief  Judge  :-^ 

This  petition  asks  for  an  account  already  delivered  as 
matter  of  courtesy,  and  for  taxation  of  solicitor's  bills 
already  taxed  and  paid.  It  is  said,  its  object  is  not  to 
force  the  assignees  to  pay  any  thing.  But  what  is  the 
prayer?  For  reference  of  an  account;  not  for  delivery 
of  a  mere  sheet  of  paper,  but  that  the  charges  in  that 
account  shall  be  referred ;  therefore,  though  the  paper 
is  already  delivered,  yet  the  reference  would  in  fact  be 
taking  the  account  anew,  and  the  assignees  would  be  in 
the  same  situation  as  if  they  had  delivered  no  account : 
we  cannot  therefore  order  a  reference,  otherwise  than  to 
take  an  account  in  the  usual  way.  Let  us  assume  all 
the  facts  stated  in  the  petition  to  be  true,  that  the  former 
assignees  had  acted  improperly  in  making  payments  and 
charges  ^  if  then  the  bankrupt  were  alive,  he  might  call 
on  the  persons  so  acting  for  an  account,  and  to  pay  him 
the  balance,  and,  as  incidental  to  that  account,  which  the 


CASES  IN  BANKRUPTCY.  7T 

statute  gives  (a),  the  taxation  of  the  bills  would  follow,        1835. 
in  order  to  ascertain  whether  the  payments  made  on         *~* 
account  thereof  were  proper;  and  the  result  would  be,      Richards. 
that  though  the  assignees  might  not  be  able  to  compel  ^"  ^®  matter 
the  solicitor  to  refund,  yet  they,  as  trustees,  might  be       Trevor. 
liable  to  the  bankrupt.     If,  then,  the  assignees  who  paid 
these  sums  were  alive,  the  account  and  auxiliary  taxation 
would  be  of  course ;  but  some  are  dead,  and  their  ex- 
ecutors not  served,  and  if  they  had,  we  should  have  no 
jurisdiction  over  them,  there  is  consequently  no  ground 
to  support  the   real  object  of  this  petition,   viz.   an 
account. 

But  it  is  said,  the  present  assignees  are  liable  to  be 
called  on  for  an  account,  as  the  present  trustees.  So 
they  are,  but  only  for  what  has  actually  come  into  their 
hands;  and  no  monies  were  handed  to  them  by  the 
deceased  assignees.  If,  therefore,  an  account  were  or- 
dered against  the  assignees,  it  could  have  no  result.  On 
the  broad  ground,  therefore,  that  there  is  no  just  ground 
for  asking  an  account  against  the  present  assignees,  this 
petition  must  be  dismissed. 

Sir  John  Cross  concurred. 

Sir  George  Rose : — No  petitions  receive  more  indul- 
gence than  those  where  a  bankrupt  seeks  an  account 
against  his  assignees,  who  are,  under  the  circumstances 
of  this  petition,  trustees  for  him.  The  account  now 
asked  might  have  been  had  long  ago,  and  if  the  peti- 
tioners sufiTer  it  is  by  their  own  laches.  A  less  tenable 
petition  never  was  presented.  If  the  executoi*s  were 
before  the  Court  what  jurisdiction  should  we  have  over 

them  ? 

Petition  dismissed,  with  costs. 


(a)  6  Geo.  4.  c.  16.  s.  101 
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C  nf  R 

Jan.  16         ^^  P^^  BROOKES.— In  tlie  matter  of  MOORE, 
1835.' 
Costs  are  given,   ^  PROOF  had  been  expunged  by  the  commissioners, 

when  justice  re-  .  ri»  i-i»» 

quires  it,  on  an    on  the  application  of  the  assignees ;  that  decision  of  the 
^^flsiimenr   commissioners  had  been  reversed  by  the  Court,  and  this 

was  a  petition  to  restore  the  proof    The  principal  ques- 
tion was  as  to  costs. 

Mr.  EUerton,  for  the  petition,  cited  ex  parte  Ray, 
3  Deo.  §•  Ch.  175. 

Mr.  L,  Wigram,  for  the  assignees^  urged  that  it  lay 
with  the  petitioner  to  take  this  case  out  of  the  general 
rule,  viz.  that  costs  are  not  given  against  the  decision  of 
the  commissioners.  Ex  parte  MilUtifftonj  1  Mont,  jp  Ayr. 
114. 

The  Chief  Judge:  — Costs  are  discretionary,  (a) 
General  rules  are  only  guides,  and  have  their  excep- 
tions. Besides,  this  is  not  altogether  a  case  where  the 
petitioner  succeeds  against  the  decision  of  the  commis- 
sioners. The  assignees  applied  to  have  the  proof  ex- 
punged, in  which  they  succeeded  for  a  time,  but  on 
appeal  the  expunging  was  reversed ;  the  assignee  may 
therefore  be  said  to  have  failed.  This  is  a  case  in  which 
the  assignee  should  pay  costs. 

Sir  J.  Crosb  and  Sir  G.  Sose  concurred  in  the  order. 

Proof  ordered  to  be  restored,  with  costs. 

(<l)  1  &  2  W.  4.  C.  56,  ft.  5. 


CASES  IN  BANKRUPTCY.  79 


Ex  parte  SIDEBOTTOM.  —  In  the  matter  of  C.  of  R. 

HARRINGTON.  Jiw»- 1^. 

W  HEN  called  od,  Mr.  BetAell,  for  the  respondent,  A  petition  not 
asked  for  further  time  to  reply  to  affidavits  in  answer.        answer  affi^Tits 


Per  Curiam : — A  fortnight  has  elapsed  since  the  affi- 
davits in  support  were  filed,  and  no  reason  is  given  why 
those  in  reply  have  not  been  filed;  therefore  we  will  not 
postpone  the  hearing,  unless  the  respondent  will  pay 
the  money  in  question  into  court  In  the  King's  Bench 
rules  nisi  are  at  eight  days. 

» 

The  petition  proceeded,  but  subsequently  stood  over 
on  other  grounds. 


when  there  is 
laches. 


Ex  parte  RAMSBOTTOM.  — In  the  matter  of         Cof  R. 

PENFOLD.  Jan.  16, 

1835. 
X  RIOR  to  1 81 6  Parker  was  in  partnership  with  Edward  An  equitable 

P&tfM  and  John  SpnngeU.     In  July  1814  the  partner-  ^^^^. 
ship  was  dissolved  as  to  Parherj  who  then  was  a  creditor  P^*«  interest  up 

*■  to  the  tune  of 

of  the  firm  for  a  considerable  sum  in  respect  of  stock,  taking  the  ao- 
By  the  articles  of  dissolution,  Edward  PenfM  cove-  hk  secwi^ 
nanted  to  indemnify  Parker  from  all  losses,  &c.  in 
respect  of  the  partnership  business.  And  it  was  agreed 
that  certain  securities  mentioned  in  a  schedule,  and  de- 
posited with  Parker^  together  with  the  monies  payable 
in  respect  thereof,  should  be  retained  by  him  for  two 
years  as  an  indemnity  against  all  the  partnership  sub- 
sisting debts,  and  until  the  debts  from  the  firm  to  the 
petitioner  should  be  discharged,  and  as  a  security  for  the 
discharge  thereof;  and  the  debt  so  due  was  to  be  dis- 
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1835.        charged  by  replacing  the  stock  by  instalments.     Among 

these  securities  was  a  mortgage.     On  the  27th  of  March 

Ramsbottom.  1816  a  commission  issaed  against  Pef^oldj  SpringeU,  and 
In  the  matter  Penjbld.  On  the  19th  of  June  1821  Parker  presented 
Pbnfolo.  ^^®  usual  petition  for  sale  of  an  equitable  mortgage. 
An  issue  was  ordered,  by  the  Vice-Chancellory  as  to  the 
validity  and  amount,  &c.  of  the  debt  due  to  Parker. 
On  tlie  28th  of  March  1822  Parker  appealed  to  the 
Lord  Chancellor,  who  ordered  an  issue,  whether  the 
petitioner  was  entitled  to  prove  any  and  what  debt^  and 
whether  he  had  any  legal  lien  on  any  and  which  of  the 
securities.  On  the  27th  of  May  1823  a  verdict  was 
found  in  favour  of  Parker^  subject  to  the  opinion  of  the 
King's  Bench  on  a  special  case,  which  was  afterwards 
argued,  when  the  Court  held  that  Parker  was  entided  to 
prove,  and  that  he  had  a  legal  lien  on  the  several  secu- 
rities held  by  him,  and  that  he  was  entided  to  prove  for 
the  value  of  the  stock  owing  at  the  day  of  the  bank- 
ruptcy.  In  March  1825  Parker  presented  a  petition, 
that  this  decision  might  be  confirmed,  and  his  securities 
sold,  &c. ;  and  the  assignees  presented  a  cross-petition. 
On  the  16th  of  March  1826  the  Lord  Chancellor  con- 
finned  the  decision  of  the  King's  Bench,  and  Parker 
was  declared  entitled  to  prove  either  against  the  separate 
estate  of  E.  Penjbld  or  Sprtngett;  and  it  was  referred  to 
the  commissioners  to  take  an  account  of  the  several  sum 
and  sums  of  money  which  had  been  received  by  the  said 
Bobert  Parker^  or  by  any  person  or  persons  by  his  order 
or  for  his  use,  in  respect  of  the  said  several  securities; 
and  it  was  directed,  in  the  taking  of  the  said  accounts, 
that  the  principal  monies  which  should  have  been  so 
received  by  the  said  Robert  Parker  should  from  time  to 
time  be  applied  in  payment  and  reduction  of  the  said 
principal  sum  of  9,1502.,  the  admitted  value  of  the  said 
1,500/.  bank  annuities;  and  that  the  said  Robert  Parker 
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should  be  allowed  to  deduct,  receive,  and  retain  the  rents        1835. 

and  issues  and  annual  profits  which,  from  and  since  the         

date  of  the  said  commission  of  bankruptcy  up  to  the  date   RaiTs^Ttom. 
of  this  stating  order,  should  have  arisen,  accrued  due  ^"  ^^®  matter 
upon,  from,  or  in  respect  of  the  said  several  securities,  as      Penfold. 
and  in  or  towards  payment  of  the  dividends  of  the 
15,000/.  stock,  prior  to   the   bankruptcy  of  the  said 
E.  Per^bld  and  John  Springettj  and  the  interest  subse- 
quent to  the  date  of  the  commission  of  bankrupt,  or  so 
much  of  the  said  sum  of  9,150/.,  the  admitted  value  of 
the  said  15,000/.  bank  annuities,  as  should  from  time  to 
time  have  been  remaining  due,  after  application  of  any 
principal  monies  or  surplus  rents  and  issues  and  annual 
profits  received  by  the  said  Robert  Parker  as  therein 
aforesaid.    But  in  case  the  amount  of  the  rents,  interest, 
and  annual  proceeds  accrued  subsequent  to  the  date  of 
the  said  commission,  and  which  had  been  or  should  be 
received  by  the  said  Robert  Parker  as  last  aforesaid, 
should  be  more  than  sufiicient  for  the  payment  of  the 
interest,  at  and  after  the  rate  of  5/.  per  cent,  per  annum, 
accruing  on  so  much  of  the  said  sum  of  9,150/.  as  should 
be  remaining  due  from  time  to  time  after  application 
of  such  principal  monies  and  surplus  rents  and  issues 
and   annual    profits   as  aforesaid,    then   his    Lordship 
directed  that  the  surplus  of  such  rents  and  issues  and 
annual  profits  should    be   applied  from  time  to  time 
towards  satisfaction  and  in  reduction  of  what   should 
from  time  to  time  be  found  to  be  remaining  due  of  the 
said  sum  of  9,150/.,  the  amount  of  the  said  admitted 
value  of  the  said  15,000/.  bank  annuities  as  aforesaid. 
And  it  was  thereby  ordered,  that  the  hereditaments  and 
premises  comprised  in  the  said  several  securities,  still 
remaining  in  the  hands  of  the  said  Robert  Parker^  be 
forthwith  sold  by  auction  under  the  direction  of  the  said 
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.1835.  The  property  in  question  was  sold  in  182'7.     On  pro- 

ceeding  to  take  the  accounts,  the  petitioner  contended 

Ex  parte        •        i  • 

Ramsbottom.  ^^^  he  ^&s  entitled  to  compute  interest  on  the  sum  of 
In  the^  matter  9^150/,  to  the  time  when  the  account  should  be  settled, 
PENfOLD.  and  to  apply  the  rents  and  profits  in  satisfaction  of 
interest  up  to  the  date  of  the  accounts.  The  commis- 
sioner (Merrivak),  on  hearing  the  parties,  made  the  fol- 
lowing memorandum :  <^  I  am  of  opinion,  that  under 
the  order  of  the  16th  of  March  1826  interest  on  the 
debt  due  to  Mr.  R.  Pctrher  did  not  cease  at  the  date 
of  such  order,  but  he  b  entitled  to  interest  subsequent 
thereto." 

This  was  the  petition  of  the  assignees,  praying  that  it 
might  be  declared  that  interest  ceased  on  the  16th  of 
March  1826. 

Mr.  Swanston  and  Mr.  Bethell  for  the  petition : — 
The  question  depends  on  the  construction  to  be  put  on 
Lord  EldofCs  order.  If  the  creditor  had  no  mortgage 
he  could  not  prove  for  interest.  Does  the  mortgage 
entitle  him  so  to  do  ?  The  respondent  admits  he  could 
not  prove  interest  accruing  due  subsequently  to  the 
sale ;  but  he  claims  to  pay  himself  principal  and  interest 
out  of  the  rents  and  profits,  and  to  prove  the  balance 
only.  The  debt  proveable  is  what  was  due  at  the  date 
of  the  commission  ;  and  whatever  a  party  obtains  from 
his  security  he  must  apply  in  reduction  of  such  debt ; 
he  must  account  for  what  he  receives ;  but  he  cannot 
add  the  arrear  of  interest  due  since  the  commission. 
[Sir  G.  Rose :  —  He  cannot  prove  for  such  interest;  but 
can  he  not  apply  the  rents  thereto  ?]  A  mortgage  is  a 
security  for  the  amount  of  debt  due  at  the  date  of  a 
commission  or  fiat.  Whatever  is  derived  from  that 
security  must  be  applied  in  reduction  of  that  debt  To 
apply  it  to  subsequently-accrued  interest  would  be  to 
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apply  it  to  a  subsequently  •accrued  debt.     Suppose  the        1835. 
securiQr  to  produce  no  rents  and  profits,  it  is  clear  in 
that  case  he  could  not  add  subsequent  interest  to  his  Ramsbottou. 
debt.     Does,   then,  the  productive  or  non-productive       *^®  matter 
nature  of  the  security  determine  the  question  ?     If  the      Penfolo. 
rents  are  applied  to  interest,  instead  of  the  reduction  of 
principal,  the  sum  to  be  proved  will  be  greater.    There- 
fore the  creditor  in  effect  proves  a  sum  composed  of 
interest  due  after  the  commission;  the  debt  proved  is 
greater  than  it  otherwise  would  be ;  and  Lord  Eldon^ 
in  ex  parte  Badger^  4  Ves.  165  (a),  decided  that  no  proof 
could  be  made  for  interest  on  a  mortgage  beyond  the 
date  of  the  commission. 

The  Chief  Judge  :  —  It  is  not  necessary  to  consider 
the  general  rule  in  this  case.  Lord  Eldoris  order  being 
express.  The  mortgagee  does  not  seek  to  prove  for 
interest  due  since  the  commission,  but  to  prove  without 
accounting  for  rents  and  profits,  and  having  them  ap- 
plied in  reduction  of  the  interest ;  and  the  question  is. 
Can  he  do  so  ?  He  could  not  add  subsequent  interest 
to  his  proof;  but  it  is  said  he  does  so  in  effect  The 
order  of  Lord  Eldon  gives  interest  up  to  the  date  of 
that  order,  but  is  silent  as  to  subsequent  interest.  With- 
out that  order  the  creditor  might  have  an  account  taken 
before  the  commissioners,  and  the  interest  kept  down. 
He  might  also  sell  the  estate,  apply  the  balance  in  re- 
duction of  his  debt,  and  prove  for  the  difference.  The 
sale  was  in  1827  ;  but,  from  difficulties  which  arose,  the 
account  was  not  taken  till  lately.  From  the  date  of  an 
order  of  sale  the  mortgagee  in  possession  is  entitled  to 
the  rents  and  profits.  If  so^  the  assignees  cannot  call 
on  a  mortgagee  to  bring  into  account  rents  and  profits 
received  since  an  account  was  ordered  to  be  taken,  and 

(a)  For  the  law  previously  to  that  case,  see  Appendix  A. 
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1835.        which  they  ought  to  have  taken  long  ago.     It  would  be 

unjust  to  deprive  the  mortiraffee  of  both  rents  and  in- 
Eje  parte  "'  ^  ^^ 

Raicsbottox.  terest,  because  the  completion  of  Lord  EldovCs  order 

In  the  matter  jjgg  Y^^n  delayed.     If  the  premises  had  been  sold,  he 
PINFOLD,      would  have  been  enjoying  the  interest  of  his  money. 

Sir  John  Cross :  —  This  case  will  not  bear  argument 
when  once  the  facts  are  known.  There  is  no  ground 
for  this  petition. 

Sir  George  Rose :  —  It  is  unquestionable  that,  so  far 
as  proof  is  concerned,  interest  stops  at  the  date  of  a  fiat ; 
but,  where  there  is  a  security,  interest  is  regulated  by 
the  contract.  Lord  EldorCs  order  is  silent  as  to  what 
are  to  be  the  rights  of  the  parties  after  the  sale,  because 
it  was  not  anticipated  but  that  the  sale  would  be  in- 
stanter,  when  the  rents,  &c.  would  belong  to  the  vendee. 
It  is  generally  understood  that  persons  in  any  way 
indemnified  are  entitled  to  interest  subsequent  to  the 
fiat.  Here  the  respondent  (independently  of  being 
mortgagee)  advances  money  to  his  firm,  and  is  to  be 
indemnified  under  the  deed;  he  therefore  on  that 
ground  is  entitled  to  interest,  as  he  otherwise  would  not 
be  fully  indemnified.  ^ 

Petition  dismissed  with  costs,  (a) 


C.of  R. 

Jan.  19, 

18S5. 

If,  on  a  Tivfl 
▼oce  examina- 
tion, witnesses 
are  ordered  out* 
of  Court,  the 
petitioner,  being 
a  witness,  has 
a  right  to  re- 
main in  Court. 


Ex  parte  DUGARD.  —  In  the  matter  of  AUGHTIE. 

1  HIS  was  a  petition  to  expunge  a  debt.  A  vivd  voce 
examination  had  been  ordered  on  a  former  day,  which 
now  came  on. 

Witnesses  were  ordered  out  of  Court. 

(a)  See  Parker  ▼•  Ranubottoyn,  3  Bam»  S^  Ores.  257. 
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Mr.  Swanstan  and  Mr.  Montagu  for  the  creditor  ob-        1835. 

jected  that  the  petitioner,  who  was  to  be  examined  by 

them,  had  not  left  the  Court.  Duoard. 

In  the  matter 
of 
Mr.  Tloiss  and  Mr.  Bacon  for  the  petitioner  resisted      Aughtie. 

this.    Being  petitioner,  he  had  a  right  to  remain.    Sup- 
pose he  chose  to  conduct  his  own  case  ? 

The  Chief  Judge  :  —  As  the  party  is  both  petitioner 
and  assignee,  and  the  case  does  not  solely  or  even  prin- 
cipally turn  on  his  evidence,  and  he  is  not  to  be  ex- 
amined in  support  of  his  petition,  but  by  the  counsel  on 
the  other  side,  he  comes  within  the  exception  to  the 
rule,  in  the  same  manner  that  a  solicitor  giving  instruc- 
tions does. 

Sir  John  Cross  concurred  in  this  instance,  without 
laying  down  any  general  rule,  (a) 

{iii)lnex parte Eardley^k^nilS^  meeting  the  counsel  of  Graces 
1815,  the  Chancellor  directed  an  and  Co.  insisted  that  Mn  Paion 
inquiry  before  the  commissioners,  should  be  excluded.  The  com- 
whether  there  were  any  joint  missioners  directed  him  to  re- 
estate  of  Gravei,  WheUeley,  and  tire ;  he  declined  to  quit  the 
Patau,  There  was  a  surplus  on  room ;  the  assignees  of  Graves 
the  separate  estate  of  Paton,  and  Co.  did  not  intend  to  call 
and  the  assignees  of  Graves  and  Mr.  Paton  as  a  witnesss,  nor  did 
Whateley  were  desirous  to  show  the  assignees  of  Mr.  Paton.  The 
that  such  joint  estate  existed,  as  joint  creditor  said  that  he  should 
a  mode  of  applying  the  surplus  reserve  to  himself  the  right  to 
on  Pa/oft's  estate  to  the  liquida-  examine  Mr.  Paion  if  to  him  it 
tion  of  a  joint  debt  of  Paton,  should  appear  expedient.  Mr. 
Graves,  and  Whateley,  instead  of  Paton  and  his  assignees  presented 
permitting  the  joint  creditor  to  a  petition,  praying  that  he  might 
prove  against  the  separate  estate  be  present  during  the  examina- 
of  each.  During  two  examina-  tion.  Sir  S.Romilli^  and  Mr, Mon^ 
dons  before  the  commissioners  tagu  for  the  petitioner  contended 
Paton  was  present.    At  the  next  that,  by  the   law  of  England, 
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C.  of  R.         jsx  parte  BAILEY.  —  In  the  matter  of  BAILEY. 
Jan.  22, 

1835.         1  HIS  was  a  petition  to  supersede  for  want  of  an  act  of 
Although  there   bankruptcy.     The  party  was  a  farmer,  and  the  allured 

be  not  cyidenoe  ,  „.  ,  n^,  ,.  «.  . 

of  the  trading  trading  selhng  sheep.     The  tradmg  was  not  sufficient 

iM>,*tiwfiat  '  ^  support  the  fiat;  but  the  respondent  stated  that  the 

^^!!jdMi^r^~  bankrupt  had  admitted  to  the  petitioning  creditor  that 

bankrupt  ad-  he  was  a  trader. 

mitted  to  the 
petitioning  cre- 
ditor that  he  jyir^  Staanstan  and  Mr.  Montagu  for  the  petition. 

was  a  trader.  ^  * 

Mr.  (7.  Russell  and  Mr.  Coleridge  for  the  respondent 

Per  Curiam :  —  The  affidavits  do  not  support  the 
trading;  but  the  party  is  stated  to  have  admitted  to 
the  petitioning  creditor  that  he  was  a  trader,  and  thereby 
deceived  him.  If  that  be  true  the  Court  would  not 
supersede ;  but  the  party  denies  the  fact  of  such  admis- 
sion. The  balance  of  testimony  is  therefore  even,  and 
the  Court  will  not  supersede  without  a  vivd  voce  ex- 
amination of  the  parties. 

Petition  to  stand  over  till  after  term,  with  liberty  to 
either  party  to  apply  for  a  mod  voce  examination,  (a) 


every  party  to  a  suit  was  entitled  now  to  exclude  him."  Mr.  Hart 

of  right  to  be   present  during  and  Mr.  Agar  on  the  other  side, 

the  argument.    The  Chancellor  The  Lord  Chancellor,  without 

stopped  Mr.  Montagu^  and  said,  hearing  any  reply,  ordered  *  that 

"  Without  entering  into  the  ge-  Mr.  Paton  should  be  permitted 

neral  question,  upon  which  how-  to  attend,  and,  under  the  pecu- 

ever  I  have  a  strong  opinion,  it  liar  circumstances  of  this  case, 

appears  to  me  that  no  objection  whether  he  is  to  be  examined  as 

having  been  made  to  Mr.Po/on's  a  witness  or  not.*' 

conUnuing  during  either  of  the  (a)  This  case  was  afterwards 

two  first  meetingsi  it  is  too  late  compromised. 
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Ex  parte  MYERS.  —  In  the  matter  of  SUDELL.  q^  ^f  ^^ 

JVlR.  KOE  moved  for  the  four-day  order  to  produce  1835. 

books,  or  stand  committed.     The  deputy  registrar  cer-  The  order  of 

,  oonnnitta]}  after 

tifies  the  order  to  produce  and  non-production.     The  thefour-day 

certificate  was  signed  yesterday,  and  this  application  was  ^S^^™^*  ^ 

on  moticHi,  not  on  petition.  

Every  step  to- 
wards commit* 

Per  Curiam :  —  This  application  is  merely  on  a  mo-  mentioned  tcT 

tion  paper;  it  should  be  moved  on  petition  presented,  the  Court 

Every  step  towards  commitment  should  be  mentioned  The  application 

to  the  Court.     The  certificate  is  not  dated  of  to-day;  bema^on"thf 

but  on  an  application  for  commitment  for  non-produc-  ■«««  day  the 

*  *^                                                                     *  ^  certificate  is 

tion,  &c.  the  certificate  must  be  of  the  day  on  which  the  made. 
motion  is  made. 


Mr.  Koe  renewed  his  motion  on  a  certificate  dated      Jan.  23. 
this  day. 

Per  Curiam :  — Take  the  order,  but  present  a  petition, 
and  draw  up  the  order  on  petition. 


Ex  parte  LIDDIARD.— In  the  matter  of  COWARD.      C.  of  R. 

Henry  coward,  James  Coward^  and  Richard        1835.' 
Moore  were  partners.     In  August  1833  they  dissolved  if  a  firm  of 
partnership  as  to  Moore,  and  by  the  terms  of  the  agree-  ^[^^^  ^^^ie 
ment  for  dissolution  the  two  Cowards  were  to  pay  the  retirement  of 

one,  ^nd  after 

partnership  debts,  the  property  of  the  firm  being  as-  the  dissolution 
signed  to  them.     Notice  of  this  dissolution  was  inserted  \y^^^  ^raw  on* 
in  the  London  Gazette.     The  petitioner  was  a  creditor  of  *•>«  *^'"^»  ■"** 

-I  .        T  ^^^  ^^®  accept 

the  firm  of  Cowards  and  Moore,  and  in  November  1833  in  the  style  of 
drew  a  bill  of  exchange^  at  one  month,  on  Cowards  and  ^^^  arellable. 
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1835.        Moore^  and  sent  it  for  acceptance  to  the  house  on  which 

the  late  and  present  firm  carried  on  business.     A  letter 

LiDDiAiiD.     ^®s  returned  signed  by  the  two  Cowards  only,  request- 
In  the  matter  jj^g  j^  flight  be  at  two  months,  which  was  acceded  to, 
Coward.       and  it  was  accepted  of  "  Cowards  and  Moore,'  and  re- 
turned in  a  letter  with  these  words,  "  You  may  depend 
on  our  giving  it  protection.    Jff.  §•  J.  Cowardr 

Fiats  subsequently  issued  against  the  two  Cowards^ 
and  also  against  Moore.  Proof  was  tendered  on  this 
bill  under  a  joint  fiat  against  the  two  Cowards^  and  also 
under  a  separate  fiat  issued  against  James  Coward,  and 
rejected.  This  was  a  petition  to  prove  against  both 
estates. 

Mr.  Burge  and  Mr.  Montagu  for  the  petition : — This 
bill  was  accepted  in  the  name  of  ti)ree  after  one  had  re- 
tired ;  therefore,  as  to  the  third,  was  a  nullity,  and  may 
be  proved  against  the  other  two. — [Sir  G.  Bosei — The 
three  were  debtors;  the  petitioner  draws  on  the  three,  and 
the  three  accept  the  bilL  What  evidence  is  there,  then, 
that  the  petitioner  acceded  to  the  arrangement,  and  con- 
sidered the  two  alone  liable  ?] — In  ex  parte  Freeman  (a) 

(a)  This  case  is  reported  contrhj  counsel  for  tiie    assignees,   ap- 

in  ^urA',  471;  but  the  decision  peared   and    consented    to   the 

there  was  over-ruled  on  appeal  application,  but  that  Mr.  3ibfi- 

in  August  1820.    It  has  been  re-  t^^^  thought  it  his  doty  to  bis 

ported  in  ex  parte  Fry,  1  GLS^.L  Honor  the  Vice-Chancellor  that 

96,  that  ex  parte  Freeman  was  the  point  should  be  mentioned 

disposed  of  on  appeal  without  to   the  Lord  Chancellor;   and 

argument.     The  fact  was,  and  his  Lordship  was  pleased  there- 

as  Mr.  Montagu  stated  publicly  fore    to    say,    that    he    would 

in  court  in  reply  to  Mr,  CuUen^  take    the    papers     home    and 

which  reply  is  omitted  in  the  read   them    carefully;    that  he 

report,  that  when  the  petition  of  took    them    home    accordingly, 

appeal  was  called  on  for  hearing,  and    on  a  future  day  he   was 

Mr.  Girdlettone  jun.,  who  was  pleased  to  say  that  he  had  read 
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it  was  decided  that  where  by  deed  the  stock  and  effects        18S5. 

of  a  partnership  are  assigned  to  the  continuing  partner^ 

Ex  partg 

•  LiDDIARD. 

them  carefully ;  that  he  had  con-  justice  of  requiring  that  the  party              n 
ddered  the  question  settled  for  who  receives  the  property  should      Cowahd. 
many  years,  and  that  he,  in  his  be  the  party  to  pay.    This,  how- 
judgment  in  a  similar  case,  ex  ever,  is   not    sufficient  without 
parte  Peele,  6  Fes.  603,  had  fol-  some  undertaking  by  the  party 
lowed  the  decisions  of  his  pre-  who  receives  the  property.    In 
decesflors,  and  he  therefore  re-  ejp  parte  Hunter^  1  Atk,  825,  Lord 
▼ersed  the  order  made  by  the  Hardwicke  thought  that  the  mere 
Vice-Chancellor.     Mr.  Montagu  receipt  by  the  firm  was  sufficient 
therefore  thought  it  his  duty  to  to  enable  the  creditor  to  stand  in 
the  profession  to  collect  the  va-  the  place  of  the  partner  to  whom 
rious   cases    upon  the   subject,  the  advance  was  actually  made, 
which  he  published,  vnth  such  It  is  clear  that  the  law  in  this  case 
reasoning  as  occurred  to  him,  in  was  mistaken ;   there   must  be 
page  92  of  his  Annual  Digest*  something  more  than  the  mere 
To  this  note  Mr.  Montagu  re-  receipt  of  the  money  to  make 
ferred  Mr.  Jameton,  one  of  the  the  debt  joint ;  there  must  be  a 
reporters,   but    no    notice  was  contract,  express  or  implied,  by 
taken  of  it  by  the  reporter.   The  the  firm,  and  the  mere  receipt 
following  is  an  abstract  of  the  of  the  money  is  not  sufficient  evi- 
note :  —  dence  of  a  contract.    But  when 

The  cases  on  the  subject  are,  the  justice  of  the  case  seems  to 

first.  Where  there  is  a  contract  be,  that  the  firm  which  receives 

impliedfrom  the  acts  of  the  party,  the  mon^  should  pay  the  real 

without  any  express  agreement  proprietor,  that  qui  sentU  comvuh- 

between  them. — Ex  parte  Jack'  dum  senHre  debet  et  onus,  it  will 

son,  iVes.Sl.    fiut  see  Daniel  not  perhaps  be  the  cause  of  much 

v.  Cross,   5  Ves.  279.     Second,  astonishment  that  any  slight  cir- 

Where  there  is  an  express  agree-  cumstance,  in  addition  to  the  re- 

ment   between    the   parties. —  ceipt  of  the  money,  should  be 

Ex  parte  Clowes,  2  £ro.  595.  considered  sufficient  evidence  of 

Ex  parte  Apdey,  3  JBro.  265.  such  implied  contracts.    See  ex 

Ex  parte  Bingham,  Cooke,  509.  parte  Hunter,  I  Atk.  224.    In  ex 

Ex  parte  Peele,    6    Ves,  60S.  parte  Jackson,  I  Ves,  152.   Lord 

Ex  parte   WilUams,  Buck,  14.  Thurlow,  under  the  influence  of 

Ex  parte  Freeman,  Buck,  4T I.  this  principle,  says,  **  If  I  can 

The  first  principle  on  which  come  at  it  in  any  manner,  I  will, 

the  law  b  founded  appears  the  If  they  have  in  any  way  consi- 
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1835.  who  covenants  to  pay  the  joint  debts^  the  joint  creditors 

who  do  not,  previous  to  the  bankruptcy,  accept  the  con- 

LiDDiARo.  tinuing  partner  as  sole  debtor,  have  an  election  to  prove 

In  the  matter  against  the  separate  estate  of  the  continuing   partner. 


Coward. 


dered  the  debt  as  a  joint  debt,  I  perty  unless  he  perform  the  condi- 
will  understand  it  so  as  it  ought  tion,  and  that  the  creditors  should 
to  be.'*  See  ex  parte  Peele^  6  Vet.  be  entitled  to  the  equity  between 
602;  and  see  ex  parte  Freeman^  the  partners,  which,  in  convert- 
Buclf  472,  where  the  Vice-Chan-  ing  the  property,  does  not  defeat 
cellor  thought  the  right  did  not  the  condition, 
exist.  In  ex  parte  Rujffin,  6  Fes.  128, 
Jlie  lecond  principle  on  which  The  Chancellor  says,  *'  The  as- 
the  law  is  founded  appears  to  be  signment  was  not  made  subject 
the  justice  in  requiring  that  the  to  the  payment  of  the  debts,  but 
party  who  receives  the  property  in  consideration  of  a  covenant 
upon  any  condition,  should  per-  leaving  no  duty  upon  the  pro- 
form  the  condition  on  which  the  perty,  but  attaching  a  personal 
transfer  ofthe  property  was  made,  obligation  upon  the  assignee  to 

1.  When  the  property  is  as-  pay  the  debts." 

signed  unconditionally,  there  is  The  partnership  might  also  be 

not  any  charge  upon  the  pro-  dissolved  by  the  bankruptcy  of 

perty,  or  any  alteration  in  the  one  or  both,  and  by  effluxion 

personal  liability  of  the  debtors,  of  time.    If  dissolved  by  death, 

2.  When  the  property  is  assign-  then  by  the  law  of  merchants  and 
ed,  upon  condition  that  it  shall  the  well-known  doctrine  of  the 
be  charged  with  the  payments  of  Courts,  the  death  being  the  act 
the  debts,  the  creditors  are  not  of  God,  the  legal  title  in  some 
defeated  of  their  claims  against  respects,  the  equitable  title  in  all« 
the  property  to  which  they  have  would  remain,  notwithstanding 
trusted.  The  partner  is,  as  he  the  survivorship,  and  the  executor 
would  be  by  legal  operation,  in  would  have  a  right  to  insist  that 
possession  as  trustee  for  the  pay*  the  property  should  be  applied 
mentof  the  joint  debts.  Ex  parte  to  the  partnership  debts. 
WUlianu,  1 1  Vei.  7.  3.  The  separate  creditors  are 

3.  When  the  property  b  as-  notin  a  worsedtuation,forupon 
signed  without  any  charge  upon  payment  by  the  outgoing  partner 
it,  but  with  a  personal  liability  of  of  the  joint  debts,  he  is  entitled 
the  assignee,  is  it  equitable  that  to  prove  against  the  separate  es- 
the  assignees  should  take  the  pro«  tate. 
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Many  other  cases  establish  this  doctrine,  (a)    If  there  be        18S5. 
any  agreement  between  the  partners,  of  which  the  ere- 
ditor  was  ignorant  till  after  the  bankruptcy,  he  may  take      Liodiard. 
advantage  thereof,  and  say,  "  I  now  am  aware  I  have       the^mattcr 
rights  of  which  before  I  was  ignorant''     If  an  outgoing      Cowaad. 
partner  assign  all  the  partnership  property  to  a  remain- 
ing partner,  the  creditors  cannot  follow  that  property, 
unless  there  were  some  agreement  enabling  them.    Lord 
Eldon  always  repudiated  ex  parte  Freeman^  Buck.  471. 
The  slightest  evidence  of  assent  on   the  part  of  the 
creditor  before  the  bankruptcy  is  sufficient  to  give  cre- 
ditors a  right  to  follow  the  assets. 

[Sir  G.  Bose : — I  confess  I  am  surprised  to  hear  that 
Lord  Ekhn  repudiated  the  doctrine  of  ex  parte  Freeman. 
A  dissolution  and  assignment  create  a  consideration  for 
the  promise,  on  the  part  of  the  continuing  partner,  to 
pay  the  joint  creditors;  but  then  the  creditors  must 
accede  to  the  arrangement  before  the  bankruptcy,  and 
very  little  is  evidence  of  that  assent.  Is  there  that  little 
here  ?  Probably  the  answer  of  the  two  requesting  time 
might  do,  but  for  the  fact  that  afterwards  the  bill  was 
drawn  on  and  accepted  for  the  three.] 

Mr.  Swanttan  for  the  assignees: — If  the  petitioners 
had  agreed  to  assent  to  the  arrangement  made  between 
the  partners,  and  to  look  to  the  two  Cowards  alone  for 
payment  of  their  debt,  no  doubt  they  would  succeed  on 
this  petition,  if  they  had  declared  such  assent  before  the 
bankruptcy.  Ex  parte  Freeman^  BuckyV[2. — [_Sir  J.Cross: 
— Is  not  the  acceptance  virtually  that  of  the  two  ?  Had 
they  any  possible  right  to  accept  on  behalf  of  themselves 
and  Moore  f] — The  question  is,  Whether  the  two  acceded 
to  the  arrangement  before  the  bankruptcy  ?     It  is  not 

(a)  See  1  Mont.  ^  Gregg,  Dig.  QS3. 
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1835.        pretended  that  tbey  did ;  in  fact  they  could  not,  as  they 
did  not  discover  the  fact  till  after  the  bankruptcy.   That 

Ex  parte  .  *.     ,/ 

LiooiARo.      the  two  had  no  right  to  accept  in  the  names  of  the  three 
In  the  matter  makes  no  difference,  as  the  question  does  not  turn  on  the 
CowAEo.      acts  of  the  firm,  but  on  the  acquiescence  of  the  peti- 
tioners. 

Mr.  BurgCf  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  : — There  are  two  ways  in  which 
the  petitioner  might  prove  against  the  joint  estate. 
Originally  the  debt  was  owing  by  Cowards  and  Moore  ; 
if  it  had  remained  so,  and  no  security  had  been  given  by 
the  two  Cowards^  the  petitioners  could  only  prove  against 
the  two;  their  claim  is  either  against  the  three,  or  on  a 
security  given  by  the  two  for  the  debt  of  the  three.  The 
mere  agreement  between  the  partners,  without  the  ac- 
quiescence of  the  creditors,  is  not  sufficient  to  render  the 
two  Cowards  alone  liable.  The  first  way  of  considering 
this  question  is.  Whether  there  were  any  such  act  on  the 
part  of  the  petitioners?  If  the  whole  case  depended 
on  that,  I  should  say  there  was  not  enough  evidence, 
the  letters  acceding  to  the  terms  proposed  being 
addressed  to  Cowards  and  Moore.  But  the  second  way 
of  considering  the  question  is,  that  the  three  being 
indebted,  and  the  two  Cowards  being  pressed  for  pay- 
ment, the  two  agree  to  pay,  whereon  the  petitioner 
draws  on  them,  and  then  gives  them  further  time.  The 
two  Cowards  accept  in  the  name  of  Cowards  and  Moore  ; 
this  makes  the  Cowards  jointly  liable  at  law ;  they  are 
therefore  jointly  liable  in  bankruptcy.  I'he  debt  is 
owing  by  the  three,  but  the  security  that  of  the  two,  as 
they  had  no  right  to  use  the  name  of  Moorey  and  the  con- 
sideration for  the  two  adopting  the  debt  of  the  three  is 
the  extension  of  time.  .  The  result  is,  that  the  two  had  a 
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good  consideration  for  undertaking  to  pay  the  debt  of  the         1635. 
three,  and  did  so  undertake  before  the  bankruptcy ;  the       „ 

Ex  parte 

debt  is  therefore  proveable  against  the  two.  Liddiard. 

In  the  matter 

*> 

Sir  J,  Cross : — No  doubt  the  petitioner  could  recover  Cowaed. 
against  the  two  Cowards  at  law,  for  they  having  no 
authority  to  use  the  name  of  Moore  it  is  the  same  as  if 
they  had  not  used  it;  the  petitioners  can  therefore  prove 
against  them,  there  being  no  equity  to  restrain  such 
proof. 

Sir  G.  Base : — At  the  time  of  the  bankruptcy  the  pe- 
titioner virtually  held  the  acceptance  of  the  two  Cowards 
for  a  valuable  consideration,  and  there  is  nothing  to  pre- 
vent a  proof  against  the  estate  of  the  two. 

Ordered  as  prayed. 


C.  of  R. 
Ex  parte  BOOTH.  —  In  the  matter  of  KEW.  Jan.  27, 

i  HE  bankrupt  deposited  certain  policies  of  insurance  rm, 

r         r-  r  When  asngnees 

with  the  petitioner,  who,  instead  of  having  them  sold  in  have  a  legal 
the  usual  way,  deducted  their  full  value,  and  proved  for  will  restrain 
the  difference.     The  assignees  brought  an  action  at  law  *^®^*^2^ 
for  the  recovery  of  the  policies.     This  was  a  petition  to 
restrain  the  action. 

Mr.  Montagu  for  the  petition. 

Mr.  SbgerSf  corUrd. 

Per  Curiam: — These  policies  were  a  pledge  which 
the  petitioner  could  not  sell  without  conversion,  unless 
the*  assignees  consented  to  the  sale ;  the  assignees  there- 
fore have  a  legal  right  to  a  verdict^  but  under  the  cir- 
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1835.       cumstaAces  of  this  case  they  must  be  restrained  from 
"■"^        proceeding.     This  injunction  does  not,  however,  con- 
BooTH.       elude  the  question  of  right,  as  the  assignees  may  present 
In  thc^mattcr  ^  petition  to  the  Court  if  they  think  fit 
Kbw. 

Injunction  ordered ;  costs  out  of  the  estate. 


C.  of  R.  Ex  parte  DAWSON.—  In  the  matter  of  FINDEN. 
Jan.  27, 

1835.  1  HE  petition  stated  that  a  commission  issued  against 

Where  the  or.  Finden  in  February  1804,  when  Chatfiddj  Sturchj  and 

der  of  dividend  "      . 

states  that  a  par.  Packer  Were  chosen  assignees;  that,  on  25th  June  1808, 
Lnot  lUiU^^  ^^  accounts  of  Siurchy  as  the  sole  acting  assignee^  were 
will  not  be  in^    audited,  and  a  dividend  was  declared;  that,  about  the 

eluded  in  an  or- 
der to  pay  the     28th  of  Dec  1813,  the  account  of  Sturchj  as  such  sole 

^  ^  '  acting  assignee,  was  again  audited,  when  a  further  divi- 

dend was  declared;  that,  on  27th  Feb.  1827,  certain 
trust  property  had  been  sold  by  the  assignees,  Siurch  and 
ChatfiMj  described  as  the  only  acting  assignees,  leaving 
a  balance  of  1,276/.  10«.  M.  in  their  hands,  according  to 
a  statement  signed  by  them  and  filed  with  the  proceed- 
ings ;  that,  on  or  about  the  27th  of  March  1827,  the 
accounts  of  Starch  and  Chatfield  were  again  audited,  and 
a  balance  found  in  their  hands  of  935/.  12«.  5c/.,  and  that 
a  further  dividend  of  1 15.  5(L  in  the  pound  was  declared ; 
that  the  petitioners  were  creditors;  that  CAatfieU  and 
Packer  are  now  dead,  and  Siurch  is  the  only  surviving 
assignee;  that  Sturch  and  Chatfield  never  made  those 
necessary  inquiries  and  exertions  to  discover  and  apprize 
the  creditors  who  had  proved,  and  who  had  not  been  paid 
the  said  dividend  of  10«.  bd.  The  petitioner  prayed 
that  Sturch  might  be  chained  with  the  dividend  of  1  \$.  &d. 
in  the  pound. 


CASES  IN  BANKRUPTCY  95 

Sturch  in  his  affidavit  stated,  that  in  the  year  1826  1835. 
he  had  retired  from  business,  and  that,  having  received  "^~" 
information  that  the  estate  of  tlie  said  bankrupt  had  been  Dawson. 
increased  by  an  accession  of  property,  he  did  sign  and  ^"  '^®  matter 
execute  some  deeds  of  conveyance  or  assignment  of  cer-  Finden. 
tain  houses  or  ground-rents  which  had  been  sold  by 
auction ;  that  such  deeds  were,  to  the  best  of  his  recol- 
lection, so  signed  by  him  upon  the  application  of  Mr. 
Cocker,  the  solicitor  to  the  commission ;  that  Mr.  John 
Chaifield  (his  co-assignee)  was  at  that  time  carrying  on 
an  extensive  business  as  a  timber  merchant,  and  was 
reputed  to  be  a  man  of  large  property  ;  and  that  the  said 
John  Cha0eld  took  upon  himself  the  management  and 
disposition  of  the  said  newly-acquired  property  of  the 
bankrupt,  and  received  the  purchase  money  for  the  same 
when  sold ;  that  he,  this  deponent,  had  entire  reliance 
on  the  stability  and  integrity  of  the  said  John  Chaifield; 
that  he  was  at  that  time  upwards  of  seventy-three  years 
of  age,  and  was  living  out  of  business  at  a  great  distance 
fi^om  the  place  of  business  of  the  said  John  Chatfield; 
and  he  never  did  at  any  time  receive  any  sum  of  money 
whatever,  except  the  dividend  on  his  own  debt,  out  of 
the  produce  of  the  said  sales,  out  of  the  said  ground- 
rents  or  otherwise,  on  account  of  the  said  bankrupt's 
estate,  since  the  said  accession  of  property  in  the  said 
year  1826 ;  and  that  he  was  never  privy  to  any  misap- 
plication by  the  said  John  Chatfield  or  by  any  other  per- 
son ;  and  that  he  did  not  (until  a  few  months  ago)  know 
or  suspect,  nor  had  he  any  reason  to  know  or  suspect^ 
that  any  portion  of  the  final  dividend  which  was  declared 
in  1827  had  not  been  paid. 

Mr.  Cocker,  the  solicitor  to  the  commission,  deposed, 
that  the  whole  of  the  monies  received  in  respect  of  the 
property  surrendered  to  the  assignees  amounted  to  the 
sum  of  1,2762.  10«.  6€L;  and  that  a  meeting  was  held  by 
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1835.        the  commissioner,  to  audit  the  assignees'  accounts,  on 
""""■^        or  about  the  27th  of  February  1827,  which  was  attended 

Dawson,      hy  Cho^eld  and  Sturch  ;  and  on  the  examination  of  the 
In  the  matter  accounts,  which  had  been  made  out  in  the  name  of  the 

FiMDEN.       said  John  Chatfidd  alone,  as  the  acting  assignee,  by 
George  Roois  esq.,  now  deceased,  one  of  the  acting  com- 
missioners, he  the  said  George  Roois  objected  to  the  same, 
and  required  them  to  be  delivered  in  the  joint  names  of 
and  to  be  signed  by  the  said  JVilliam  Sturch  and  John 
Chatfieldj  although  it  appeared,  by  the  viva  voce  exami- 
nation of  the  said  John  Cha^eU  and  William  Sturch 
respectively,  that  the  said  William  Sturch  had  not  re- 
ceived any  monies  whatever  belonging  to  the  said  bank- 
rupt's estate,  or  did  otherwise  interfere  therein;  and  that 
all  such  monies  had  been  paid  to  the  said  John  Chaifield 
alone,  who  had  undertaken  the  sole  management  of  the 
affiiirs :  And  deponent  saith,  the  accounts  exhibited  to 
the  commissioners  as  aforesaid,  and  the  memorandum  of 
the  audit  thereof,  were  altered  by  deponent  or  his  clerk 
by  the  addition  of  the  said  William  Sturch^s  name  thereto, 
as  one  of  the  accounting  parties,  according  to  the  direc- 
tions of  the  said  George  Rocds ;  and  the  accounts  were, 
after  much  discussion,  signed  by  the  said  William  Sturch 
with  great  reluctance,  and  under  protest,  pursuant  to 
the  order  of  the  said  commissioners ;  and  he  believes  the 
said    William   Sturch  did   not  attend  any  subsequent 
meeting  under  the  said  commission :  And  deponent  saith 
he  verily  believes  the  said  William  Sturch  was,  in  conse- 
quence of  his  great  age  and  infirmities,  quite  incom- 
petent to  take  an  active  part  in  the  said  bankrupt's 
affairs  during  the  period  in  question ;  that  he  signed  the 
^veral  purchase  deeds  either  at  his  own  house  in  the 
Regent's  Park  or  at  deponent's  office,  but  he  never  was 
present  when  any  of  the  sales  were  completed,  and  he 
received  no  part  of  the  purchase  monies ;  Saith,  the  said 
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John  Cha^M  undertook  to  pay  the  dividends  to  die  1835. 

creditors,  and  had  from  the  beginning  the  exclusive  con-  

trol  and  application  of  all  the  trust  funds :  Saith,  the  dIwson! 

said  WilUam  Packer  was  resident  in  the  country  during  ^°  ^^  matter 

the  proceedings  before  mentioned^  and  never  interfered  Fihoex. 
therein. 


Mr.  Mac  Lean^  for  the  petition,  contended,  that  the 
interlined  parts,  being  made  by  two  commissioners  only, 
were  quite  inoperative,  and  cited  ex  parte  Booth,  Mont 
248,  and  ex  parte  Leartnouth,  1  Dea.  Sf  Ch.  491. 

Mr.  Montagu,  for  Siwrchy  was  stopped  by  the'tburt. 

The  Chief  Judge  : — The  Court  is  of  opinion  that 
the  petitioner  is  not  entitled  to  what  he  seeks.  The  pro- 
per^ of  the  bankrupt  is  in  the  hands  of  the  assignees 
till  the  order  of  dividend  is  made,  after  which  it  is  money 
in  their  hands  to  the  use  of  the  persons  entitled,  and 
formerly  -an  action  against  them  must  have  succeeded  or 
proving  the  order  of  dividend.  The  jurisdiction  therein 
is  now  confined  to  this  Court,  (a)  The  foundation  of 
the  daim  is  the  order  of  dividend  in  1827,  on  the  &ce 
of  which  the  commissioners  state,  that  it  appeared  to 
them  that  Packer  and  Sturch  had  not  any  of  the  assets 
in  their  hands^  but  that  Chatfteld  had.  Thus  the  order 
of  dividend  varies  from  the  usual  form,  the  commis- 
sioners thinking  Chatfield  alone  liable*  The  words  so 
confining  the  liability  to  Chatfield  are  interlined.  On 
a  reference  to  the  registrar^  he  reports  that  this  inter- 
lineation was  by  two  commissioners  only;  it  was  objected, 
that,  being  by  two  only,  it  is  of  no  validity ;  but  it  happens 
that  the  order  itself  is  signed  by  two  only,  therefore, 

(a)  6  Geo.  4.  c.  16.  t.  111.  and  I  &  3  W.  4.  c.  56.  *.  2. 

Vol.  II.  H 
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1835.        either  there  is  no  order  of  dividend,  and  then  the  peti- 
tioner  is  out  of  court,  or  the  interlineation  is  good.  This 

Ex  parte  ....  . 

Dawson.      is  not  a  petition  raising  the  question,  whether  Sturch  be 
Tn  the  matter  ij^jjle  notwithstanding  the  interlineation ;  it  is  not  a  peti- 
FiNDEN.       tion  for  an  account  against  him^  &c. 

Sir  (7.  Cross :  —  This  is  an  attempt  to  make  Sturch 
suffer  for  the  laches  of  the  petitioner.  The  question  is 
not  whether  the  order  be  valid,  but  whether  it  can  be 
enforced  against  Sturch ;  which  it  cannot. 

Sir  G.  Bxise :  —  On  petitions  for  payment  of  a  divi- 
dend, the  analogy  to  what  would  be  the  course  pursued 
on  action  is  followed  up  as  closely  as  possible.  Strictly, 
therefore,  the  assignees  might  say,  the  order  of  dividend 
was  good  for  nothing,  subject  to  the  consideration  of 
how  far  the  Court  would  permit  them  to  set  up  a  de- 
fence founded  on  a  defect  in  the  proceedings  of  which 
they  have  the  care,  and  constructed  by  their  solicitor. 
Whether  the  commissioners  did  right  in  excepting 
Packer  and  Sturch  is  another  question.  If  the  order  of 
dividend  had  been  recently  made,  I  should  be  inclined 
to  send  it  back  to  the  commissioners  to  reconsider  it 

Petition  dismissed,  without  costs,  (a) 


(o)  See  ex  parte  Griffin^  2  Gl.  I  Atk,  90;  ex  parte  Booth,  Mont. 

S(  J.  116;  ex  parte  Powell,  Mont.  248 ;  ex  parte  Healey,  I  Deo.  S^ 

S^Mac.  223;  Lingard  y.Brimley,  Ch.  361 ;  ex  parte  Learmouth,  1 

1  Beames,  115;   re  Lichfield,  1  Dea.S(  Ch.  491, 
Atk.  887 ;  Primroie  v.  Bromley, 
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Ex  parte  DICKSON.  — In  the  matter  of  C.ofR. 

HUTCHINSON.  '^^'Jt*' 

Hutchinson  and  Co.  drew  biUs  on  Pole  and  Co.,  co'lll^wm  ** 
who  accepted  them  for  valuable  consideration.     Huich^  ^  ^^1®  "*^ 

*  ,  ^  Co.;  these  came 

inson  and  Co.  indorsed  them  to  Heaviside  without  con-  to  Heaviside, 
sideration,  and  Heaviside  discounted  them  with  WiUon  tbem,with  other 
and  Co.     A  fiat  subsequently  issued  against  Hutchinson  bill*  to  which 

*  -^  ^  Hutchinson  was 

and  Co.,  and  Heaviside  and  Co.  and  Pole  and  Co.  no  party,  to 

,  ^  ,  ,  1      J    •      i»  Wilson  and  Co. 

Stopped  payment,  and  executed  a  trust  deed  in  favour  xhe  parties  be. 
of  their   creditors.      Wilson  and  Co.   proved   against  ^^^^^^^' 
Hutchinson  and  Co.  and  Heaviside  and  Co.,  and  came  of  Hutchinson 
in  under  the  trust  deed  of  Pole  and  Co.   By  these  means  entiUed  to  have 
Wilson  and  Co.  received  within  68.  8rf.  in  the  pound  of  ^^^'^p*!,^"' 
full  payment,  which  was  now  tendered  to  be  paid  by  Paying  its 

.  .  amount,  the 

the  assignees  of  Hutchinson  and  Co.  if  Wilson  and  Co.  other  bill  in- 
would  deliver  up  the  bills ;  but  Wilson  and  Co.  refused,  vlsWk  tein?^" 
as  they  had  discounted  a  bill  for  Heaviside^  which  was  unpaid. 
drawn  by  him  on  and  accepted  by  Syhes^  without  having 
the  names  of  either  Hutchinson  and  Co.  or  Pole  and  Co. 
thereto;  and  Wilson  and  Co.  claimed  to  hold  the  first 
bills  as  security  for  payment  of  the  bill  drawn  on  Syhes. 

Mr.  MontagUy  Mr.  J,  Russell^  and  Mr.  Wilson  for  the 
assignees  of  Hutchinson  and  Co. : — As  between  Hutch- 
inson and  Co.  and  Wilson  and  Co.,  the  former  have  a 
right  to  have  the  bill  delivered  up.  The  moment  Wilson 
and  Co.  are  paid  in  full,  from  the  difierent  estates,  that 
moment  the  estate  of  Hutchinson  and  Co.  is  entitled  to 
the  benefit  of  any  further  dividends  which  may  be  paid 
1^  the  other  estates.  Ex  parte  Barratt^  1  GL  Sf  J.  327. 
The  rule  is,  where  a  creditor  is  entitled  to  prove  upon 
the  same  instrument  against  difierent  persons,  he  is  en- 
titled to  a  dividend  under  each  commission  or  fiat  upon 
the   whole  debt   proved,  till   he   receives  208.   in   the 

H  2 
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18S5*        pound,  (a)     Bat  if  the  whole  of  any  bill  is  paid  by  any 

"        party  to  the  bill,  or  partly  by  other  parties  ^thereto  and 

Dickon,      partly  by  the  assignees  under  the  commission  against  the 

In  the  matter  debtor,  the  amount  of  the  sum  so  paid  must  be  deducted 

Hutchinson,    from  the  proofs  and  the  dividend  paid  on  the  residue 

only.  (6) 

The  assignees  of  Heaviside  consented. 

Mr.  Burge  ahd  Mr.  Bethell^  cofUrd :  —  There  is  no 
jurisdiction  to  make  the  order  prayed,  the  application 
being  merely  a  claim  as  for  so  much  money  had  and 
received,  or  to  be  received,  to  the  use  of  the  petitioners. 
Ex  parte  Samnum^  1  Dea.  !f  Ch.  564,  shows  that  they 
are  entitled  to  prove  and  retain  the  bill  as  they  have 
done.  If  the  respondents  part  with  the  bill,  they  may 
lose  the  interest  thereon  in  case  of  a  surplus  on  any  of 
the  estates. 

Mr.  Montagu  in  reply : — ^There  is  jurisdiction,  this 
being  a  matter  of  proof  and  dividend,  and  this  petition 
being  in  both  the  fiats.     The  Court  can  make  any  order 

id)  Contrdf  ex  parte  Lefebre,  Vet,  418,  upon  ex  parte  Ttamery 

2  P.  Wfiu,  407.    Overruled,  ex  3  Ves,  243,  and  the  argument  of 

parte  Wildnum,  1  Atk.  109;  ex  Alexander  and  BeU  in  Paley  v. 

parte  Rtuhforth,    10  Fes.  416;  2?!^  1 8  F<?«.  438,  the  following  is 

Paley  V.  Field,  12  F«.  438.  not  the  correct  rule;  *  If  various 

(6)  Ex  parte  Bum,  2  Rote,  59 ;  securities  be  held  for  one  general 

ex  parte  Smith,  B  Bro,  \,  and  debt,  not  separately  applicable  to 

Cooke,  1 71 ;  ffx  part  Gjfford^  6  Vet,  parts,  and  after  proof  of  these 

805 ;  ex  parte  Barratt,  1  GL  4-  J.  securities  under  a  fiat  against  one 

327;  ex  parte  Wallace,  Cooke,  of  the  parties,  the  creditor  re- 

156.  But  see  ex  parte  Ruthforih,  ceive  full  payment  of  one  of  the 

10  Ves,  418.    And  quesre  whe-  securities  from  another  party  to 

ther,  from  Lord  Eldon*s  observa-  the  instrument,  the  proof  there- 

tions  in  ex  parte  Ruthforlh,  10  on  is  not  to  be  expunged.'' 
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touching  biUs,  and  the  proof  made  thereon  in  bankruptcy :        1 835. 
besides  which  the  assiirnees  of  Heaviside  consent.  ' 

O  tit  , 

Ex  parte 
Dickson. 

Sir  J.  Cross:  (a) — The  petitioners  are  assignees;  the  ^^  the  matter 
respondent^  a  creditor  under  a  fiat ;  the  subject  matter^  Hotcbiksok. 
a  claim  to  dividends  on  proo&  under  a  fiat :  therefore 
there  may  be  a  jurisdiction.  But  granting  that,  Are  the 
petitioners  entitled  to  the  relief  they  pray  ?  Have  they 
been  aggrieved  ?  Not  yet.  The  petition  admits  that  the 
respondent  has  a  valid  proof  on  a  bill,  and  states  that 
though  tendered  a  sum  they  refuse  to  deliver  up  the  bill. 
They  have  a  right  so  to  refuse.  This  differs  fix)m  ex 
parte  Barrattj  1 GL  §*  J.  327,  as  there  a  grievance  existed. 
This  petition  must  be  dismissed. 

Sir  G.  Rose : — No  authority  has  been  cited  to  show 
that  this  Court  has  jurisdiction  in  this  case,  and  in  the 
absence  of  authority  I  cannot  say  the  Court  has  juris- 
diction. The  case  of  ex  parte  Barratt  is  clear,  it  being 
quite  of  course  that  a  bill  when  paid  should  be  severed. 
But  if  there  were  jurisdiction,  this  is  not  a  case  for  in- 
terference. If  the  parties  went  to  equity  to  have  the  bill 
delivered  up,  they  would  fail.  Then  how  is  it  in  bank- 
ruptcy? This  Court  never  raises  trusts  and  equities 
between  different  sets  of  assignees;  as  the  thing  falls  so 
it  lies;  meUor  est  conditio  possidentis.  Where  a  party 
holds  several  bills,  and  proves,  and  some  are  paid  and 
some  not,  the  Court  will  sometimes  order  the  bills  paid 
to  be  delivered  up;  but  this  is  a  mere  matter  of  conve- 
nience, not  giving  a  right  to  any  one,  much  less  as 
against  a  stranger.  When  a  party  is  paid  aliundej 
what  right  is  there  to  expunge  ?  Clearly  none ;  a  mere 
matter  of  convenience.    There  are  many  cases  where,  as 


{a)  The  Chief  Jud{;e  was  absent. 
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1835.        between  assignees  and  a  creditor,  the  former  may  be 

bound  by  equities,  so  as  to  prevent  the  operation  of  a 

Dickson,      nile  that  a  proof  is  to  be  expunged  made  on  a  bOl  paid 
In  the  matter  -^^  f^^    jf  j^  ^^^g^g  yj^^  ^g  present  the  Court  interfered, 

Hutchinson,  there  would  be  no  end  of  applications,  and  almost  in- 
surmountable difficulties  would  exist  in  marshalling  the 
payment  of  the  dividends.  If  there  were  a  petition  to 
expunge,  the  equities  would  not  be  in  favour  of  the 
petitioners. 

Petition  dismissed. 


C.  of  R.  ^  P^^^  JACOBS.— In  the  matter  of  JACOBS. 
Jan.  28, 

1835.  A  FIAT  issued  on  the  6th  of  January  1835,  and  was 

Unlen  there  are  ^^^  y^^  opened;  the  time  for  opening  was  tiot  yet  ex- 
stances,  the  pired.  This  was  a  petition  to  amend  the  fiat  by  altering 
never  dlow  the  the  date.  It  Stated  that  the  petitioner  was  not  before 
petitionh^  ere-  ^^y^  ^  prove  an  act  of  bankruptcy,  but  now  was. 

a  new  fiat  be> 

^o^&nng  has  Mr.  AnderdoHj  for  the  petitioner,  cited  re  JRobertSy 
^*i^"  .„     ^    3  Dea.SrCh.  315,  where  a  similar  order  to  that  now 

A  fiat  will  not  *'  ' 

be  amended  by    asked  was  made  under  similar  circumstances,  the  act  of 

altering  the  date   i^^^r  i  l*1''  •  j 

to  let  in  a  later  bankruptcy  there,  as  here,  bemg  lying  m  prison,  and 
^  iL^^eaa  ^®  twenty-one  days  not  being  completed  when  the  fiat 
under  special      issued,  and  he  cited  e»  parte  Hawes^  1  MonL  Sf  Ayr.  708. 

circumstances. 

Per  Curiam:  —  The  Court  ought  not  to  interfere. 
The  petitioning  creditor  took  out  a  fiat,  without  ascertain- 
ing whether  there  were  any  act  of  bankruptcy  or  not, 
and  he  ofiers  no  explanation ;  he  merely  says,  he  was  not 
before  able  to  prove  an  act  of  bankruptcy,  and  now  is. 

Mr.  Anderdon  tlien  asked  leave  to  issue  a  new  fiat. 
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Per  Curiam : — Unless  there  are  special  circumstances,  1835. 

the  Court  will  never  allow  the  petitioning  creditor  to         

issue  a  new  fiat  before  the  time  for  opening  has  elapsed.  Jacobs. 

The  present  petitioner  may,  after  that  time,  come  with  ^"  ^^^  matter 

the  common  petition  for  leave  to  issue  a  new  fiat.  Jacobs. 


Ex  parte  LAVENDER.  —  In  the  matter  of  C.  of  R. 

LAVENDER.  •^«»*  28, 

1835. 

Mr.  TEMPLE:— In  this  case  the  Court  have  or-  ^^„^^ 
dered  the  fiat  to  be  superseded  (a),  and  the  usual  con-  by  the  Cbancd- 
firmatory  order  of  the  Lord  Chancellor  has  been  issued,  of  Review  may 
The  parties  have  since  discovered  facts  which  they  con-  ^p^lJ^drodT"* 
ceive  will  induce  the  Court  to  come  to  a  different  de- 
cision. The  question  is,  what  course  to  pursue?  Whether 
on  the  rehearing  a  Court  could  order  a  procedendo  to 
issue,  or  whether  that  writ  was  gone  {b) ;  and  whether  diis 
Court  could  rehear  a  matter  after  the  Lord  Chancellor 
had  issued  his  order,  (c) 

The  Court  intimated  that  the  course  would  be  to  pre- 
sent a  petition  of  rehearing,  with  a  supplemental  petition 
stating  the  newly-discovered  facts ;  and  the  procedendo 
or  something  analogous^  would  be  found  to  exist ;  and 
that  as  to  the  jurisdiction,  the  Court  could  make  the 
usual  order,  {d) 

{a)  Ex  parte  Lavender,  ante,  (c)  See  ex  parte  Anjer,  2  Dea. 

vol.  i.  page  699.  S^  Ch.  67. 

(&)  It  was  ordered  to  issue  in  (J)  That  is,  *'  if  the  Lord  Clian- 

ex  parte  Anjer,  2  Dea.  6^  Ch.  67.  cellor  think  fit." 
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C.  of  R- 

Jaii.  29, 

1835. 

Letters,  lent 
subeequent  to 
the  deposit,  are 
sufficient  me- 
morandum  to 
entitle  to  oosts 
on  a  petition  for 
sale  of  an  equi- 
Uble  HMMrt- 
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Ex  parU  REYNOLDS.— In  the  matter  of  MOORE. 

1  HIS  was  the  common  petition  by  an  equitable  mort- 
gagee. The  question  was,  whether  there  were  sufficient 
written  evidence  of  the  deposit  as  to  entitle  the  peti- 
tioner to  costs.  No  memorandum  was  made  at  the  time 
of  the  deposit,  but  two  letters,  written  subsequently^ 
clearly  recognized  the  deposit* 

Mr.  FkaheTy  for  the  petition,  cited  ex  parte  Beidy 
1  Deo.  If  Ch.  250. 

Mr.  Bichner  for  the  assignees. 

Per  Curiam : — There  is  sufficient  to  entitle  the  peti- 
tioner to  costs.  The  principle  is,  that  there  must  be 
sufficient  written  evidence  for  the  assignees  to  go  by. 

Ordered. 


C.  of  R. 

Jon.  30, 

1835. 

Perpetual  in- 
junction issued 
to  restrain  the 
bankrupt  pro* 
ceeding  at  law 
to  invalidate  a 
commission 
issued  ten  years 
back,  after  ac- 
tions and  un- 
successful peti- 
tions, and  acts 
of  acquiescence. 


Ex  parte  WHITE.  —  In  the  matter  of  BRITTAIN. 

1  HIS  was  a  petition  by  the  assignees  to  restnun  the 
bankrupt  from  continuing  an  action  to  invalidate  the 
commission. 

The  petition  stated,  that  prior  to  the  year  1823  the 
bankrupt  carried  on  the  trade  of  a  calenderer  in  London ; 
that  in  1823  he  executed  a  warrant  of  attorney  to  or  in 
favour  of  bis  father  for  10,000/.,  and  that  judgment  was 
immediately  entered  up,  execution  issued,  and  the  pro- 
perty assigned  to  Daniel  BriUain  the  elder;  that,  not<* 
withstanding  the  executions,  the  bankrupt  continued  in 
possession  to  December  1824 ;  that  the  bankrupt  was 
largely  indebted  when  he  executed  the  warrant  of  at« 
torney ;  that  on  the  21st  December  1824  a  commission 
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issued  agunst  Daniel  Brittain^  by  the  contrivance  of  1835. 
the  said  Daniel  Brittain  ;  that  the  petitioning  creditors  *^~^ 
were  Daniel  Brittain  the  father  and  Daniel  Brittain  the  '^  ^  Wmrs. 
younger ;  that  Daniel  Brittain  the  elder  proved  a  debt  ^°  '**®  matter 
of  18,000/.,  was  chosen  assignee,  and  immediately  after-  Brittain. 
wards  signed  the  bankrupt's  certificate ;  that  no  dividend 
was  ever  paid ;  that  the  bankrupt  obtained  his  certificate 
on  the  12th  of  March  1825 ;  that  on  the  13th  or  15th  of 
May  1825  Daniel  Brittain  the  elder  executed  a  deed  of 
f^h  to  or  in  favour  of  the  said  bankrupt^  of  all  the  pro- 
per^ at  Tenter  Street  which  had  been  taken  in  execu- 
tion ;  that  the  bankrupt  continued  in  the  possession  of 
such  property  until  January  1826 ;  that  on  the  19th  and 
20th  of  January  1826  the  bankrupt  sold  a  great  part  of 
his  furniture,  and  realised  a  large  sum  of  money ;  that 
shortly  the  bankrupt  removed  to  Bashley  Lodge,  Hants^ 
where  he  took  a  mansion-house  and  a  large  domain^ 
and  kept  a  very  expensive  establishment;  that  about 
November  1827  a  distress  for  rent  was  made  on  the 
efiects  of  the  bankrupt  at  Bashley;  that  the  bankrupt 
sold  his  effects  at  Bashley,  and  received  the  proceeds, 
and  quitted  the  place ;  that  the  bankrupt  was  several 
times  arrested,  and  on  one  occasion  escaped  from  the 
sheriff's  officer,  and  quitted  the  county;  that  the  bank- 
rupt contracted  debts  to  a  considerable  amount  during 
his  residence  at  Bashley  Lodge^  all  of  which  he  left 
unpaid ;  that  immediately  after  the  bankrupt  absconded 
he  went  to  London,  and,  being  fearful  of  arrest,  assumed 
the  name  of  Grange;  that  shortly  afterwards  he  left 
England  with  his  family,  and  went  to  Brussels;  that 
about  the  17th  day  of  February  1831  a  commission  was 
issued  against  the  said  Daniel  Brittain;  that  on  the 
12th  of  March  1833  the  bankrupt  duly  surrendered  to 
and  claimed  his  protection,  and  requested  an  allowance  to 
be  made  to  him  by  way  of  maintenance ;  that  the  com- 
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1835.        missioners^  with  the  consent  of  the  assignees,  ordered 

the  sum  of  60/.  to  be  paid  for  that  purpose ;  that  the 

WiuTBr      bankrupt  employed  PuUin  and  Son  to  act  for  him>  who^ 
In  the  matter  ^jj^^i.  ^^  17th  of  March  1833,  mformed  the  solicitor 
Brittain.     to  the  assignees,  and  proposed  that  the  accounts  of  the 
bankrupt  in  the  partnership  concern  of  Perritt  and 
Watts  should  be  examined^  and  to  which  the  assignees 
assented ;  that  Mr.  Hussey  was  on  the  part  of  the  bank- 
rupt, and  Mr.  Howell  on  part  of  assignees ;  that  eleven 
weeks  were  occupied  in  examining  the  accounts  of  the 
partnership,  and  during  such  period  the  bankrupt  f]x>m 
time  to  time  attended  the  examination  of  the  accounts ; 
that  the  bankrupt  called  on  the  solicitor  to  the  petitioner 
on  various  occasions,  and  gave  him  information  as  to  the 
estate  and  assets  to  be  received,  particularly  as  to  a  sum 
of  SyOOOL  owing  by  one  Mr.  Bailey,  whom  he  requested 
might  be  summoned   before  the  commissioners;   that 
about  the  1 1th  of  April  1831  the  bankrupt  brought  a 
letter  to  the  petitioner  from  Mr.  Dampiery  which  re- 
quested the  petitioner,  in  case  the  bankrupt  asked  him  to 
sign  his  certificate,  to  do  so,  and  to  use  his  the  peti- 
tioner's influence  in  getting  his  neighbours  to  do  the 
same ;  that  on  the  12th  of  April  1834  the  bankrupt  passed 
his  last  examination ;  that  the  bankrupt,  from  the  time 
of  issuing  the  commission,  and  up  to  the  time  of  passing 
his  last  examination,  fully  acquiesced  in  the  commission 
and  the  proceedings  of  the  assignees,  and  that  upon 
various  occasions  he  had  been  engaged  in  assisting  his 
assignees  to  oppose  proofs,  and  particularly  the  proof  of 
a  debt  claimed  by  one  Curtis,  which,  upon  the  evidence 
of  the  bankrupt,  was  rejected ;   that  Curtis  thereupon 
presented  a  petition  to  prove ;  that  one  of  the  allega- 
tions in   such  petition  was,  that  the   commission  had 
been  duly  issued  against  the  bankrupt ;  that  the  bank- 
rupt read  over  with  the  petitioner  such  petition,  and 

13 
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denied  the  existence  of  the  debt  claimed  by  Curtis,  and        1835« 
made  an  affidavit  in  opposition  thereto ;  that  most  of  the         — ^— 
creditors  mentioned  in  the  list  given  in  by  him^  whose       White. 
debts  amount  together  to  the  sum  of  3,222/.  9*.  5rf.,  ^^  the  matter 
proved;  that  on  the  26th  of  April  1831  the  bankrupt      Bbittaiv. 
wrote  a  letter  to  the  assignees,  soliciting  a  further  ad- 
vance for  maintenance,  having  been,  as  he  stated,  de« 
prived  of  every  thing  by  the  attack  on  Brussels : — saying, 
^<  In  appealing  to  you,  I  cannot  but  hope  you  will  please 
to  place  my  situation  before  those  gentlemen  appointed 
assignees  to  my  estate,  who,  I  feel  a  confident  hope,  will 
exercise  their  influence  with  the  general  creditors  to 
procure  me  some  alleviation  of  the  horrors  that  now 
surround  me,  by  relieving  the  necessities  of  my  nume- 
rous famQy :"  —  that  the  statement  in  the  said  letter  as 
to  the  loss  by  the  attack  was  false ;  that  the  assignees 
discovered^  that  before  the  bankrupt  quitted  Brussels 
he  had  pledged  a  quantity  of  plate  and  jewels ;  that  on 
the  18th  of  June  a  dividend  of  2s,  was  declared,  on 
which  day  a  petition  was  presented  by  Puttin  and  Son, 
the  then  solicitors  of  the  bankrupt,  to  supersede  the 
commission ;  that  Pullin  and  Son  had  proved  and  signed 
the  bankrupt's  certificate;  that  such  petition  was  pre- 
sented in  collusion  with  Daniel  BriUain^;  that  the  peti- 
tion was  not  served  upon  the  assignees  until  the  2d  of 
July  1831,  when  the  dividend  of  2^.  in  the  pound  was 
paid;  that  on  the  11th  of  August  1831  a  petition  was 
presented  by  the  bankrupt  to  supersede,  on  the  ground 
that  the  commission  was  fraudulent,  and  that  he  was  not 
truly  described,  that  he  had  never  committed  any  act 
of  bankruptcy,  and  that  there  was  no  debt  due  to  the 
petitioner ;  that  the  two  petitions  were  heard  before  the 
Vice-Chancellor,  who  on  the  26th  of  November  1831 
dismissed  them  with  costs,  but  that  the  costs  had  never 
been  paid ;  that  on  the  application  of  Messrs.  PuUin  and 
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1835.        Son  their  petition  was  reheard  before  the  Lord  Chan- 

celloTy  and  occupied  nearly  two  days,  and  was  again 

WmxB.  dismissed ;  that  on  the  18th  of  April  1832  the  bankrupt 
In  the  matter  presented  his  petition  of  appeal,  which  on  the  2d  of 
BiiTTAiN.  August  1832  was  dismissed  with  costs ;  that  the  costs, 
amounting  to  a  large  sum,  had  not  been  paid ;  that  the 
assignees  proceeded  immediately  to  prepare  for  a  further 
dividend;  that  on  the  9th  of  August  an  advertisement 
was  inserted  in  the  Gazette,  to  take  into  consideration 
a  proposal  for  the  purchase  of  the  plant  and  machinery 
at  Tenter  Street ;  that  a  meeting  was  held  on  the  Slst  of 
August,  and  the  sale  sanctioned  by  a  large  body  of  the 
creditors;  that  no  opposition  was  urged  to  the  sale  on 
behalf  of  the  bankrupt;  that  on  the  4th  of  September 
1832  a  further  dividend  meeting  was  held ;  that  at  such 
meeting  c/one  Brittain^  the  wife  of  the  bankrupt,  at- 
tended by  her  solicitors,  and  claimed  to  be  admitted  to 
claim  or  prove  a  debt  of  8,000Z.  upon  the  bankrupt's 
bond;  that  after  such  meeting  for  a  dividend  was  over, 
and  in  order  to  prevent  the  funds  being  divided,  a  notice 
was  served  on  behalf  of  the  said  Jane  Britlain,  claiming 
the  property ;  that  a  further  meeting  for  a  dividend  was 
advertised  for  the  2d  of  March  1833,  but  the  notice  not 
being  withdrawn,  a  deposition  was  made  by  the  assignee 
as  to  the  notice,  and  that  he  could  not  safely  pay  the 
dividend  declared ;  that  on  the  10th  of  September  1831 
Jane  Brittain  called  on  Messrs.  Perriti  and  Watts  to 
pay  254/.  lis.  4»d.  rent  for  the  premises  at  Tenter 
Street,  and  made  an  affidavit  of  debt,  and  arrested 
Perritt  and  Watts  for  that  amount,  but  never  proceeded 
therein ;  that  this  was  the  first  claim  ever  set  up  or  pre- 
tended to  be  set  up  by  her,  or  any  one  on  her  behalf; 
that  the  bankrupt  had  not  mentioned  her  alleged  debt 
of  8,800/.  in  his  last  examination ;  that  die  claim  of  the 
said  Jane  Brittain  was  rejected,  but  the  meeting  for  a 
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further  dividend  adjourned ;  that  the  bankrupt  was  the        1835. 

real  party  attempting  to  prove  such  debt  of  8^800/.;         • 

that  Jane  Brittain  did  not  make  any  further  attempt  "white^ 
to  daim  the  8,800/.;  that  on  the  4th  of  September  ^^  ^^^  matter 
1832  it  appeared  that  the  bankrupt  had  concealed  and  Bbittain. 
removed  to  Belgium  all  his  books,  jewels,  and  plate, 
and  a  harp  and  other  effects;  that  an  indictment  for 
embezzlement  was,  at  the  spring  assizes,  preferred  by 
the  assignees  against  the  bankrupt ;  that  the  indictment 
was  tried  at  the  assizes,  but  the  bankrupt  was  acquitted, 
the  assignees  having  failed  in  proving  the  loss  of  the 
replevin  bond,  on  which  the  petitioner  paid  the  money 
as  the  bankrupt's  surety,  as  heretofore  mentioned,  so 
as  to  entitle  the  assignees  to  give  secondary  evidence 
of  such  bond;  that  since  the  examination  on  the  4th 
of  September  1832,  and  the  indictment,  the  bankrupt 
hath  firequently  declared  that  he  would  ruin  all  the 
parties  by  his  proceedings;  that  on  31st  of  July  Ikmiel 
MaUeU  Briitain,  acting  as  aforesaid  under  the  control 
and  at  the  instigation  of  the  bankrupt,  commenced 
an  action  at  law  in  the  Court  of  Exchequer  against 
Charles  Perritt  and  JTumuxs  Watts^  and  held  them  to 
bail  for  2,354/.,  the  amount  claimed,  and  such  action 
is  now  at  issue;  that  Daniel  MaUett  BrUtain^  acting 
under  the  control  and  at  the  instigation  of  the  bank- 
rupt at  the  time,  commenced  an  action  of  trover  in  the 
Court  of  Exchequer  to  recover  the  value  of  the  plant 
and  machinery,  and  Daniel  MaUett  Brittain  (suing  in 
firmA  pauperis)  applied  to  one  of  the  Judges  of  the 
Court  for  an  order  to  hold  Messrs.  Perritt  and  fVatts  to 
bail  for  the  sum  of  4,267/.  lis.  lOd.,  the  alleged  value 
of  the  said  plant,  but  such  application  was  refused ;  that 
such  last-mentioned  action  was  then  at  issue,  but  the 
proceedings  of  both  of  such  actions  were  at  present 
stayed  by  an  injunction  in  Chancery ;  that  in  Trinity 
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1835.        Term  1833,  and  immediately  after  the  injunction  had 

been  obtained,  the  bankrupt  himself  (suing  in  forma 

White.      pauperis)  brought  an  action  at  law  against  the  assignees 
III  the  matter  ^jj^j  i\yQ  solicitor  to  the  commission  to  recover  in  trover 

or 

Brtttain.  the  value  of  the  books  and  effects  brought  over  from 
Holland  ;  that  the  last-mentioned  action  stood  for  trial, 
but  was  made  a  remanet,  and  was  tried  on  the  5th  of 
July  last,  when  the  bankrupt  was  nonsuited;  that  the 
object  of  the  bankrupt  in  bringing  such  last  action  was 
again  to  put  in  issue  the  validity  of  the  commission ; 
that  the  expenses  of  preparing  for  the  trial,  and  taking 
the  same  into  the  Court,  upon  the  part  of  the  peti- 
tioner and  his  co-assignees,  amounted  to  nearly  800/. ; 
that  on  the  16th  of  July  last  (being  eleven  days  after 
the  nonsuit)  the  bankrupt  commenced  an  action  of  trover 
in  the  Court  of  Common  Pleas  to  recover  the  books,  and 
also  a  gold  watch ;  that  the  bankrupt  discontinued  such 
last-mentioned  action,  but  had  not  paid  the  costs  thereof; 
that  the  object  of  such  last-mentioned  action  was  again 
to  put  the  validity  of  the  commission  in  issue;  that  the 
bankrupt  had  since  commenced  another  action  at  law  to 
recover  in  trover  the  value  of  a  gold  watch  and  plate, 
&a;  that  the  object  of  the  last-mentioned  action  was 
again  to  dispute  the  commission ;  that  the  action  was  set 
down  for  trial  at  Guildhall  for  the  I3th  day  of  December; 
that  the  bankrupt  had  declared  to  various  persons  that 
he  never  should  have  instituted  or  brought  the  aforesaid 
actions,  or  harassed  the  petitioner  or  his  co-assignees, 
but  on  account  of  the  said  prosecutions,  and  hath  ex- 
pressed himself  on  such  occasions  to  the  effect  that  he 
might  be  better,  but  could  not  be  worse  off. 

The  petition  prayed  that  the  bankrupt  might  be 
restrained  from  all  further  proceedings  in  the  action, 
and  perpetually  restrained  from  all  otlier  proceedings  to 
impeach  or  supersede  the  commission. 


CASES  IN  BANKRUPTCY.  Ill 

Mr.  Swanston  and  Mr.  Montagu^   for  the  petition^        1835. 

stated  that  this  was  a  petition  to  restrain  the  most  vex- 

atious  litigation,  and  after  repeated  acquiescence.  White. 

In  the  matter 
of 
Mr.  Tunss  for  the  bankrupt :  —  BaiTXAiK. 

The  plaintiff  sues  in  formd  pauperis^  and  the  proper 
application  is  to  the  Court  in  which  the  action  is  pend- 
ing, to  dispauper  him,  which  is  done  when  vexatious 
litigation  is  pursued. 

The  defence  on  this  petition  rests  on  three  grounds. 
First,  The  assignees  say  they  have  a  good  defence  at 
law ;  if  so,  they  are  not  entitled  to  an  injunction  here, 
which  only  issues  when  there  is  no  defence  at  law,  but 
equitable  circumstances  exist  which  render  the  action 
improper.  Second,  There  has  already  been  one  verdict  in 
&vour  of  the  bankrupt  in  the  Exchequer.  Third,  The 
commission  was  taken  out  to  dissolve  a  partnership,  and 
for  no  other  purpose,  and  is  therefore  bad  (a),  and  the 
Court  will  not  lend  its  aid  to  support  it.  There  was 
a  motion  in  the  Exchequer  to  dispauper  the  plaintiff  in 
the  first  action,  and  to  stay  proceedings  in  the  second. 
The  same  facts  were  relied  on  then  as  are  relied  on  now 

m 

in  support  of  this  petition.  The  motion  was  however 
refused ;  the  matter  is  therefore  res  Judicata. 

[Sir  J.  Cross :  —  There  have  been  four  petitions  to 
supersede.  Surely  this  is  an  equitable  ground  on  which 
the  Court  may  act,  although  the  Court  of  Exchequer 
could  not.] 

The  Court  of  Exchequer  might  have  dispaupered  the 
bankrupt.  The  verdict  was  against  the  assignees ;  they 
appeal,  a  second  action  was  brought,  and  now  they  come 
to  this  Court.    The  nonsuit  against  the  bankrupt  was 

(a)  Ex  parte  Christie,  Mont.  ^  Bli.  514. 
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1835.       not  on  the  merits,  but  on  a  point  of  law  as  to  trover  and 

-"""        conversion.     In  ex  parte  Bryant^  2  Base,  4,  the  Lord 

White.       Chancellor  said,  ^<  This  Court  will  undoubtedly  enjoin 

In  the  matter  ^  bankrupt  from  vexatiously  and  repeatedly  bringing 

Brittain.     actions  against  his  assignees ;  but  I  not  believe  that  it 

was  ever  considered  that  his  failure  in  the  first  action 

was  a  reason  for  interposing  against  a  second/'     In  the 

present  case  there  never  was^  substantially,  even  one 

action  tried,  the  first  being  decided  on  a  point  of  law, 

the  second  discontinued  and  the  costs  paid,  and  the 

third  they  now  endeavour  to  stop.     As  to  the  petitions 

already  dismissed,  does  that  furnish  a  sufficient  ground 

to  restrain  a  common  law  right  ?    The  parties  do  not 

come  here  with  clean  hands,  as  this  is  really  the  petition 

of  Perritif  the  late  partner  of  the  bankrupt. 

Another  ground  of  defence  is,  that  there  are  equitable 
circumstances  against  the  validity  of  the  commission. 
[The  Chief  Judge: — You  cannot  state  them  without 
a  cross  petition.]  That  is  to  declare  that  the  bankrupt 
cannot  elect  to  proceed  at  law,  but  must  come  here. 
[The  Chief  Judge  :  —  The  equitable  grounds  are  of 
BO  use  at  law,  and  therefore  no  ground  for  resisting  the 
order  asked,  however  good  they  may  be  on  a  petition  to 
supersede.] 

Several  other  points  of  Mr.  Twists  argument  are  not 
here  noticed,  being  referred  to  in  the  judgments. 

Mr.  Swanston  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  : — The  injunction  must  ga  Hie 
bankrupt  is  proceeding  at  law  vexatiously,  after  long 
jicquiescence,  and  decisions  against  him  by  the  Lord 
Chancellor.  That  there  is  a  good  defence  at  law  is  not 
always  a  ground  for  refusing  the  injunction  in  a  case 
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like  the  present.     It  is  the  duty  of  the  Court  to  inter-        1835. 
fere  where,  as  here^  though  the  assignees  may  have  a        — 
good  defence,  yet  the  only  consequence  of  allowing  the        White. 
action   to  proceed  will  be  throwing  expense  on  the  ^"  the  matter 
estate.     Besides^  some  of  the  proceedings  were  not  to      Bbittain. 
be  found  on  the  criminal  trial.     That  may  still  be  the 
case.    It  is  clear,  from  an  inspection  of  the  proceedings, 
that  the  bankrupt  acquiesced  in,  if  indeed  he  was  not 
the  party  to]  issuing,  the  commission ;   he  never  made 
any  objection  of  any  kind ;  he  apph'ed  for  his  allow- 
ance—  though  that  alone  is  not  acquiescence  enough  — 
and  asked  the  assignees  to  pay  a  sum  to  his  partner  that 
he  might  get  60/. ;  he  tried  to  procure  his  certificate ; 
he  brought  from  his  solicitor  a  letter,  asking  for  inter- 
cession with  his  friends,  and  it  is  not  pretended  that  he  ^ 
was  ignorant  of  the  contents  of  that  letter.     All  these 
are  acts  of  acquiescence.     The  petition  before  the  Vice- 
Chancellor,  although  dismissed  upon  a  point  of  form, 
was  heard  on  appeal,  and  dismissed.     It  is  urged,  that 
this  dismissal  was,  because  the  bankrupt's  affidavit  in 
reply  was  not  filed.     But  if  he  had  any  merits  he  would 
have  stated  them  in  support  of  his  petition,  or  might 
have  had  a  rehearing;  and  the  Chancellor  showed  his 
opinion  of  the  merits  by  dismissing  with  costs,  which  is 
unusual.     It  appears  to  me,  therefore,  that  there  exist 
ample  grounds  for  restraining  the  bankrupt  from  trjring 
the  question  of  the  validity  of  a  debt  he  always  admitted, 
and  inserted  in  his  balance  sheet.     It  was  next  insisted 
that  the  commission  was  sued  out  in  fraud  of  the  bank- 
rupt laws.     All  that  was  before  the  Lord  Chancellor  on 
the  former  petitions,  and  might  now  be  brought  before 
this  Court  on  a  petition  to  supersede.     Another  ob- 
jection is,  that  it  was  taken  out  solely  to  dissolve  a  part- 
ner^ip.     The  evidence  is  not  strong  enough  to  sustain 
the  objection.     The  petitioning  creditor's  debt  is  ob- 

VOL.  II.  I 
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1835.       jected  to;  but  it  appears  to  me  that  the  petitioning 
""-•^         creditor  had  a  eoodi  debt«  and  that  he  had  a  bonA  fide 

Ex  parte  ®  ....  . 

White.       intent  to  work  the  commission,  in  which  case  the  addi- 
In  the  matter  ^^^  ^p  ^^  improper  motive  of  dissolving  the  partnership 

Baittain.  would  not  be  an  objection,  (a)  The  next  proposition  of 
the  respondent  is,  that  this,  being  res  judicata^  is  a  bar 
to  our  interference,  or  such  a  guide  to  our  judicial 
discretion  as  to  induce  us  not  to  interfere.  It  is  not  a 
bar.  The  facts  are  as  follow :  —  A  motion  was  made 
to  dispauper  the  defendant,  and,  as  ancillary  thereto, 
that  the  second  action  might  be  stayed.  A  reference 
to  the  master  was  ordered.  While  there,  the  defendant 
to  the  second  action  withdrew  from  the  rule,  and  then 
he  of  course  had  to  pay  all  costs.  This  was  not  such 
a  decision  in  favour  of  the  bankrupt  as  to  conclude  this 
Court.  Nor  is  it  a  guide  to  our  discretion.  The  Court 
of  Exchequer  merely  discharged  the  rule  because  the 
defendant  withdrew  therefrom.  It  is  therefore  due  to 
the  assignee  so  to  restrain  the  bankrupt  from  tr}'ing  the 
validity  of  the  commission  in  this  the  present  or  in  any 
future  action. 

Sir  John  Cross :  —  Never  was  an  instance  of  more 
groundless  and  vexatious  litigation;  four  petitions  in 
Chancery,  all  failing ;  and  three  actions,  in  two  of  which 
he  fails,  and  now  he  brings  a  third ;  not  to  mention  two 
other  actions  which  it  is  alleged  the  bankrupt  instigated 
his  son  to  bring;  and  it  does  not  appear  how  he  was  able 
to  defray  the  expense  of  all  this  litigation,  unless  out  of 
funds  he  ought  to  have  given  up  to  the  assignees. 
There  never  was  a  stronger  case  of  acquiescence ;  he  takes 
his  allowance,  to  which  he  would  have  no  right  if  the  com- 
mission were  invalid,  stands  by  and  assists  the  assignees 

{a)  See  ex  parte  ChrMey  Mont,  4*  Bit.  329. 
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daring  eleVen  weeks  in  settling  the  partnership  accounts ;         1835. 
six  months  after  this,  however,  it  is  discovered  that  he         — 
had  concealed  some  of  his  effects ;  in  consequence,  he       White. 
cannot  procure  his  certificate ;  then  come  the  petitions  ^^  ^^^  matter 
to  supersede,  PuUin  presents  one  and  the  bankrupt     Buttain. 
another,  and  it  is  stated  the  bankrupt  was  privy  to  Put- 
/ui's ;  they  are  both  dismissed  with  costs.    The  bankrupt 
was  heard  before  the  Lord  Chancellor^  and  the  very 
question  now  to  be  tried  at  law  has  been  thrice  decided, 
twice  by  the  Vice-Chancellor,  and  once  by  the  Lord  Chan- 
cellor*    As  to  the  actions,  the  bankrupt  was  nonsuited 
in  the  first,  the  second  was  withdrawn,  and  a  third 
is  now  commenced.      Not  to  interfere  would  be  to 
leave  the  assignees  at  the  mercy  of  the  bankrupt  su- 
ing in  foftnA  pcnq^eris.      I  concur  that  the  injunction 
must  issue. 

Sir  George  Bate : — I  never  saw  a  plainer  case  for  an  in- 
junction. It  was  long  in  dispute.  Whether  the  injunc- 
tion should  issue  on  petition  in  bankruptcy,  or  bill  in 
equity?  but  it  is  now  settled  to  be  by  petition  in  bank- 
ruptcy, (a)  These  cases  involve  two  propositions.  First, 
Whether  the  conduct  of  the  plaintiff  enables  the  Court 
to  restrain  the  action  on  general  principles  of  equity  ? 
Second,  Whether  the  Court  would  supersede  on  his  peti- 
tion? As  to  the  first,  although  there  might  be  such 
firaud  in  the  commission  that  it  would  be  supersedeable, 
yet,  if  the  conduct  of  tlie  plaintiff  would  lead  to  the 
injunction  on  general  principles,  this  Court  would  issue 
it,  the  assignees  being  looked  at  as  trustees  whose  conduct 
has  been  sanctioned  by  the  cestuique  trusty  the  bankrupt, 
and  therefore  have  a  claim  to  the  protection  of  this 

(a)  Ex  paHe  ERU^  Mont.  9. 
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1833.        Court.  Second,  If  the  Court  perceived  that  the  bankrupt 
„  miffht  succeed  at  law,  but  that  this  Court  nevertheless 

Ex  parte  ^  . 

White.  would  not  supersede,  then  it  would  issue  the  injunction, 
In  the  matter  bg^ause  the  succeeding  at  law  is  recovering  on  an  execu- 
BaiTTAiN.  tion,  goods  which,  if  the  commission  be  not  superseded, 
the  assignees  may  seize  again.  Therefore,  rejecting  all 
consideration  of  fraud,  the  question  here  is,  Was  there 
sudi  a  dealing  between  trustee  and  ceshnque  trust  as 
would  enable  the  Court  to  interpose  ?  Generally  speak- 
ing, a  bankrupt  taking  his  protection  and  allowance  are 
not  conclusive  acts  of  acquiescence;  the  allowance  here 
was  however  taken  under  peculiar  circumstances,  which 
alter  the  case.  There  was  a  complete  acquiescence  in  all 
the  acts  of  the  assignees,  down  to  a  certain  time.  If  the 
bankrupt  petitioned  to  supersede,  we  would  not  supersede 
under  the  circumstances  of  this  case.  All  the  facts  were 
known  to  the  bankrupt  in  1831,  and  were  not  put  forth 
till  now.  The  dismissal  of  the  former  petitions  is  not 
quite  conclusive  against  the  bankrupt,  but  could  we  order 
the  supersedeas  while  the  former  orders  stood  ?  Must 
they  not  be  first  displaced,  either  by  a  rehearing,  or  a 
supplemental  petition  ?  Therefore,  on  the  general  prin- 
ciples, as  between  trustee  and  cestuique  trusty  and  as 
the  Court  would  not  supersede,  this  injunction  must 
issue. 

Injunction  issued,  restraining  the  bankrupt  continuing 
the  present  or  bringing  any  other  action  to  try  the 
validity  of  the  commission. 
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Ex  parte  LAVENDER.  — In   the  matter  of  C.of  R. 

LAVENDER.  ^^d.  16, 

1835. 

In  this  case  the  fiat  had  been  ordered  to  be  annulled,  J^'f  g«ne™\™le 

'   IS  that  a  petition 

see  1  Mont.  Sf  Ayr.  699,  and  ante  page  14.     This  was  a  may  be  reheard 

.  .  ...  •  .   .      «  .  .  on  newly  dis- 

petition  Stating  that  since  the  original  petition  was  pre-  covered  facts, 

sented  other  facts  had  been  discovered,  and  praying  that  g     ~7. 

the  order  annulling  the  fiat  might  be  reversed,  and  a  pro-  supersedeas  or 

cedendo  issue,  or  that  a  new  fiat  be  issued,  or  that  the  tilicate  eannoT' 

former  petition  might  be  reheard.  ^  '^''^'"^  ^"^ 

*^  o  new  evidence. 

Mr.  Temple  and  Mr.  Booths  for  the  petition :  —  Read 
the  affidavits,  and  argued  that  they  proved  that  the  bank- 
rupt had  absented  himself  with  intent  to  defeat  or  delay 
his  creditors;  that  the  bankrupt  had  induced  the  Court 
to  make  the  former  order  by  perjury ;  and  that  on  the 
present  petition  he  declined  to  make  any  affidavits  ;  and 
they  asked  that  a  procedendo  might  issue^  as  was  done  in 
ex  parte  Anjery  2  Dea.  8f  Ch.  67,  which  showed  that, 
though  the  Lord  Chancellor  had  confirmed  the  order  to 
annul,  yet  this  Court  oould  make  the  usual  order  <<  if 
the  Lord  Chancellor  think  fit."  (a) 

Mr.  WkUmarshy  for  the  bankrupt,  submitted  to  any 
order  the  Court  might  make. 

Sir  John  Cross :{b) — The  petitioning  creditor  comes  here 
four  months  after  the  former  order  to  ask  a  rehearing, 
and  the  alleged  bankrupt  has  been  during  that  time  deal- 
ing with  his  property,  and  the  public  with  him,  on  the 
faith  of  that  order.  The  Court  are  now  called  on  to 
annul  that  order,  on  evidence  which  might  have  been  pro- 
duced before.   A  new  trial  cannot  be  had  at  law,  because 

(a)  See  ex  parte  Hurd^  Buck,  45.     Ex  parte  Crump,  Buck,  3. 
Ex  parte  Freeman,  1  Ves.  4  Bea*  34.  S.  C.  1  Rote,  380. 

(b)  The  Chief  Judge  was  absent. 

I  3 
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1835.       fresh  evidence  has  been  discovered  since  the  verdict,  bat 
*"""""        only  when  the  other  side  produced  evidence  which  took 
Lavender.     ^^^  adversary  by  surprise.     Was  it  ever  known  that  a 
In  the  matter  procedendo  issued  on  new  evidence,  unless  the  bankrupt 
Lavendeb.     kept  it  back?  (a)    If  a  distinct  and  clear  case  of  perjury 
on  the  part  of  the  bankrupt  had  been  proved^  my  judg- 
ment might  be  different;  but  the  perjury  is  not  proved. 
It  is  not  shown  that  any  inconvenience  will  accrue  to  the 
creditors  at  large  by  the  supersedeas,  or  that  any  benefit 
will  accrue  to  thiem  by  this  fiat  standing.     Therefore, 
under  all  the  circumstances  of  this  case,  there  is  not 
enough  to  entitle  the  petitioner  to  any  part  of  the  prayer 
of  her  petition,  except  that  she  may,  if  she  please,  take 
out  a  new  fiat 

Sir  George  Rose :  —  Four  months  ago  the  bankrupt 
came  with  as  strong  a  case  as  I  ever  heard,  and  stating, 
in  the  most  forcible  terms,  the  ruin  that  would  ensue  if 
the  fiat  stood ;  he  now  consents  that  it  should  stand,  and 
I  now  perceive  that  he  might  desire  that  a  sufficient  time 
might  elapse  to  protect  the  execution.  As  a  general  pro- 
position, a  rehearing  in  bankruptcy  may  be  had  on  evi- 
dence discovered  since  the  hearing ;  but  a  petition  to  stay 
the  certificate,  or  a  petition  for  a  supersedeas,  cannot  be 
so  heard.  So  far  as  law  is  concerned,  a  petitioning  cre- 
ditor may  issue  any  number  of  fiats,  but  this  Court  would 
not  allow  that  to  be  done,  in  the  face  of  a  supersedeas, 
without  leave,  otherwise  all  a  trader's  dealings  might  be 
upset  by  a  succession  of  dockets,  and  he  ruined.  In  this 
case  the  petitioning  creditor  may  have  leave  to  issue  a 
new  fiat. 

Petition  dismissed  with  costs,  without  prejudice  to  the 
petitioning  creditor's  right  to  issue  a  new  fiat. 

(fl)  See  €x  parte  Freeman^  1  Vet,  S^  B,  S4.  S.  C.  1  Hote,  J80. 
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Ex  parte  JARM AN.  —  In  the  matter  of  THEED.  (a)      C.  of  R- 

Feb.  17, 

1  HE  petition  stated   that  the  petitioner  was  a  ere-         ^^^ 

March  17 
ditor   of  the   bankrupt  on  a  bill   drawn   by  BenJtley^        .por     ' 

accepted  by  the  bankrupt,  and  endorsed  to  the  peti-  Aperaonwhoee 
tioner^  in  consideration  of  goods  sold  to  the  amount  of  debt  is  alleged 

_         J    ««yv»   1  1111  •  ■■  n  ^^^w     to  be  usurious 

80/.  and  220/.  by  a  check ;  that  the  said  sum  of  300/.  cannot  petiUon 
became  due  on  the  28th  of  December  1833,  and  remained  for*fraud,*  or*** 

and  was  then  wholly  due  with  interest;  tliat  the  bank-  stay  the  certifi- 
cate. 
rapt  is  described  in  the  fiat  as  <<  Thomas  Theed^  of  No.  43,         

West  Square,  in  the  county  of  Surrey,  late  of  Hans  eMmi^ons. 
Place,  Sloane  Square,  in  the  county  of  Middlesex,  pic- 
ture-dealer, dealer  and  chapman ;"  that  he  never  was  a 
picture-dealer  or  engaged  in  any  trade,  nor  a  trader; 
that  he  never  resided  in  West  Square;  that  his  place  of 
residence  was  Hans  Place ;  and  that,  for  the  purpose  of 
misleading  the  creditors,  he  took  a  lodging  in  West 
Square  for  the  purpose  of  a  fictitious  trading ;  that^  pre- 
vious to  issuing  the  fiat,  he  was  a  member  of  the  Uni- 
versity of  Cambridge^  and  lived  in  London  as  a  gentle- 
man in  the  best  style  of  society ;  that,  having  contracted 
debts  to  a  considerable  amount,  he  caused  the  fiat  to  be 
issued  for  the  purpose  of  clearing  himself  from  such 
debts,  and  of  injuring  and  defrauding  his  bond  fide  cre- 
ditors; that  Bentley,  who  drew  such  bill,  before  its 
maturity  himself  became  bankrupt,  and  proved  the 
trading  of  JTieed  to  support  Tweed's  fiat;  that  the  peti- 
tioning creditor  was  a  picture-dealer  and  a  most  intimate 
fiiend  of  the  bankrupt,  and  was  appointed  sole  assignee; 
that  Theed  had  obtained  his  certificate,  and  that  the  same 
lay  before  the  Court  for  confirmation ;  that  the  only  per- 
son who  signed  the  certificate  was  the  petitioning  credi- 

~ ^»—    »l     ■  ^.^ ^— »^i— I—  II  I  ■■■  II >      1     I  ■■       .    H.»^»»«— — <—      I  I  I      I     ■» 

{a)  Before  Sir  J<^n  Crots  alone. 
I  4 
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1835.        tor;  that  there  was  no  estate  to  be  divided  under  the 
J  fiat ;  that  the  bankrupt  had  for  some  years  past  frequented 

J  ARM  AN.  horse  races,  and  had  been  extensively  engaged  in  gaming 
In  the  matter  ^^^  wagering ;  that  he  had  lost  by  wagering  or  gaming 
Theed.  in  one  day  20/. ;  that  he  had  lost  within  one  year  pre- 
ceding his  bankruptcy,  at  Epsom  races,  by  gambling,  the 
sum  of  200/. ;  that  he  lost  within  one  year  next  preced- 
ing his  bankruptcy,  at  Ascot  races,  by  gaming,  the  sum 
of  200/. ;  that  the  petitioner  could  prove  the  various 
facts,  by  the  evidence  of  one  George  Alderson,  as  well  as 
by  the  evidence  of  other  persons,  and  hath  applied  to 
him  to  make  such  affidavit,  but  he  refuses  so  to  do. 

The  petition  prayed  that  the  adjudication  of  the  bank- 
ruptcy of  the  said  T.  Theed  might  be  reversed,  and  that 
the  said  fiat  might  be  forthwith  rescinded  and  an- 
nulled at  the  costs  of  the  petitioning  creditor ;  and  that, 
upon  the  hearing  of  the  petition,  the  petitioning  credi- 
tor, the  bankrupt,  and  G.  Alderson,  might  be  personally 
examined ;  or  that,  if  the  fiat  was  not  annulled,  the  cer- 
tificate might  be  stayed. 

It  was  alleged  by  the  affidavits  in  opposition^  that  the 
80/.  worth  of  goods  given  as  part  of  the  bill  was  done 
as  a  cloak  to  procure  more  than  five  per  cent,  on  the  dis- 
count, thus  rendering  the  debt  of  the  petitioner  usurious; 
the  petitioner  denied  this. 

Mr.  Montagu^  for  the  petitioner,  argued  that  there 
was  no  trading  to  support  the  fiat;  that  the  fiat  was 
fraudulent,  and  the  certificate  bad,  the  bankrupt  having 
lost  at  gaming ;  and  concluded,  that  if  there  were  any 
doubt  on  the  mind  of  the  Court  as  to  these  points,  that 
there  might  be  a  vivd  voce  examination  as  prayed. 

Mr.  Bethelly  for  the  assignees,  objected  to  a  vivd  voce 
examination.     The  rule  is,  that  the  party  must  make  an 
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express  preliminary  application,  and  not  first  feel  the        1835. 
pulse  of  the  Court ;  and  that  filing  affidavits  in  reply  is  a         

waiver  of  the  right.    Ex  parte  Baldwin^  1  Mont.  §•  Ayr.      sl^lv. 

^17  In  the  matter 

of 


Th££D. 


Mr.  Chandkss  and  Mr.  CookCy  for  the  bankrupt,  also 
contended,  on  the  authority  of  ex  parte  Baldwin^  1  Mont. 
jr  Ajfr.  6 17,  that  the  petitioner  could  not  now  have  a  vivd 
voce  examination. 

Mr.  Montagu  in  reply : — In  ex  parte  Thompson^  ante, 
page  40,  the  Court  declared  that  no  general  rule  was 
laid  down  in  ex  parte  Baldwin,  1  Mont,  if  Ayr.  617,  that 
the  party  was  positively  estopped  from  having  a  vivd 
voce  examination,  because  the  affidavits  were  read,  for 
that  though  such  was  the  general  rule,  it  must  bend  to 
circumstances,  as  it  did  in  ex  parte  AugkOey  antCy 
page  28,  where  a  vivd  voce  examination  was  asked  and 
finally  had,  though  full  affidavits  had  been  filed  on  both 
sides. 

Sir  John  Cross: — On  these  occasions  the  expense  is 
not  to  be  lost  sight  of.  The  first  question  now  is.  Whether 
the  necessity  of  what  is  asked  is  shown  ?  Now,  under  all 
circumstances,  I  think  no  case  has  been  made  out  to 
authorize  the  expense  and  delay  consequent  on  ordering 
the  petition  to  stand  over.  But  if  any  of  the  parties 
were  in  Court,  I  would  allow  them  to  be  examined. 

Mr.  BeUielly  for  the  assignees,  then  objected  that  the 
debt  of  the  petitioner  was  usurious,  part  only  having 
been  advanced  in  money,  and  part  in  pictures;  the  debt 
being  usurious,  was  no  debt,  and  therefore  the  party 
was  not  a  creditor,  and  could  not  petition  to  supersede. 
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Ex  parte 
Jarman. 


1835.  Mr.  Montagu,  cantrd:  —  Assuming  the  debt  to  be 

usurious,  yet  iF  a  petition  to  supersede  disclose  a  case  of 
gross  fraud,  the  Court  are  not  astute  to  discover  or  sup- 
In  the  matter  pQj.^  3^.^  preliminary  objections,  and  would  not  part 

TnEEo.        with  the  petition  when  once  before  the  Court,  as  was  said 
in  a  late  case,  where  a  similar  objection  was  taken,  (a) 


Sir  John  Cross : — In  ex  parte  HudsoHy  2  Russ.  456,  the 
same  preliminary  objection  was  taken  and  allowed  (i), 
and  though  it  is  clear  that  this  is  a  fraudulent  fiat,  taken 
out  merely  for  the  purpose  of  whitewashing  the  bank- 
rupt, nevertheless  I  at  present  feel  myself  bound  by  that 
case.     But  I  wbh  time  to  consider. 

Cur.  ad.  vult. 
March  17.        This  day  the  Court  gave  judgment. 

Sir  John  Cross : — I  have  mentioned  the  facts  of  this 
case  to  the  Court.  I  remain  of  opinion  that  the  peti- 
tioner is  not  a  creditor,  his  debt  being  usurious,  and  that 
therefore  he  cannot  petition. 

Per  Curiam  i  —  The  petition  is  dismissed,  without 
costs. 

Dismissed,  without  costs,  (c) 


(a)  Ejf  parte  Taylor,  ante, 
page  56. 

(b)  An  inquiry  was  directed  as 
to  the  fact. 

(e)  Ex  parte  TolsaUy  in  re 
Score,  Lord  Chancellor,  Dec.  12, 
i82(>.  This  was  a  petition  to  stay 
the  certificate,  and  supersede. 
The  petitioner  alleged  he  was  a 


creditor,  and  supported  his  alle- 
gation by  affidavit.  It  was  ob- 
jected he  was  not  in  fact  a  cre- 
ditor, and  therefore  could  not 
petition.  Held,  the  allegation 
and  affidavit  were  enough,  if  he 
shows  by  circumstances  that  be 
is  a  creditor. 
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Ex  parte  VERB  and  Co.— In  the  matter  of  BENTLEY      C.  of  R. 

and  Co.  ^f^'  ^}y  ^ 

March  13, 

1  HIS  was  a  petition  to  prove  on  a  bill  for  lO.OOOJ!.,  „    . 

*^  '^  '  '   Bentley  and  Co. 

accepted  by  the  bankrupts,  and  delivered  to  Gomersatt  aooepted  an 
and^Gandell,  and  by  them  indorsed,  and  deposited  with  y^i  f^^  Gome^ 
the  petitioners,  under  the  circumstances  mentioned  in  "^^^^,^'»  , 

*^    ,  whoudoneait 

the  petition  •  to  Vere  and  Co., 

The  petition  stated,  that  from  May  1833  to  September  ^^  ^^  „  '^ 
1834  the  petitioners  were  bankers  to  GomersaU  and  Goii-  "«5«"ty  ^«"  "^ 

^  yanoM.   Held: 

dellj  bill-brokers  \  that  the  petitioners  agreed  to  discount  Vere  and  Co. 
bills  for  GomersaU  and  Gandelly  who  wrote  the  follow-  ^oimuigainst 
ing  memorandum  or  guarantee :  —  "  London,  5  mo.  1st,  ^^^7  "^  Co. 
1833.     Verey  Sapte^  and  Co.     Esteemed  Friends,  We 
engage  to  guarantee  all  bills  you  may  discount  for  us 
from  time  to  time  firom  the  date  hereof,  unless  any  en- 
gagement is  made  to  the  contrary.     We  are,  your  as- 
sured friends,  GomersaU  and  Gandell.^^ 

In  March  1834  GomersaU  and  GandeU  applied  to  the 
petitioners  to  assist  them  with  loans  to  the  amount  of 
20,000/. ;  and  GomersaU  and  GandeU  undertook  to  give 
the  petitioners  their  promissory  note  for  20,0002.,  and 
to  lodge  bills  and  securities  to  the  amount  of  10,000/., 
which  were  to  remain  in  the  possession  of  the  petitioners 
until  due;  and  further,  to  deposit,  on  the  evening  of 
every  day,  bills,  notes,  and  other  securities,  to  the 
amount  of  10,000/.  at  least,  which  last  were  to  be  taken 
out  every  morning  and  used  by  GomersaU  and  GandeU  in 
the  course  of  their  business;  but  the  same,  or  other  bilb 
and  securities  to  an  equal  amount,  were  to  be  substi- 
tuted for,  and  to  be  returned  to,  and  deposited  with  the 
petitioners,  on  the  evening  of  every  day ;  and  Gomer^ 
saU  and  GandeU  further  undertook  to  have  a  standing 
cask  balance  of  4,000/.  in  the  hands  of  the  petitioners 
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1835.        on  the  close  of  every  day's  transactions,  on  the  account 
between  them  and  the  petitioners. 

jitX  parte 

Vebe.  That  these  terms  were  agreed  to,  and  also  that  as  well 

In  the^  matter  ^^  promissory  note  for  20,000/.  as  tlie  bills  and  secu- 
BfMTUEY.  rities  first  mentioned  amounting  to  10,000/.,  and  also 
the  second-mentioned  bills  and  securities  to  the  amount 
of  10,000/.  at  the  least,  and  also  such  standing  cash 
balance  as  aforesaid,  should  be  for  repaying  the  advance 
of  20,000/i,  and  for  indemnifying  the  petitioners  against 
any  loss  which  they  might  sustain  either  in  respect  of 
the  last-mentioned  advance  or  in  respect  of  any  other 
advance  to  be  made,  or  otherwise  in  respect  of  the 
account  kept  by  the  petitioners  as  bankers. 

That  thereupon  GomersaU  and  Gandell,  on  the  20th 
of  March  1834,  delivered  to  the  petitioners  the  following 
agreement :  —  *^  London,  3d  mo.  20th,  1834.  Vere^ 
Sapte,  and  Co.  Esteemed  Friends,  It  is  our  wish  to 
have  a  permanent  loan  with  your  firm  of  20,000/,  against . 
which  we  are  anxious  to  give  you  that  security  that  even 
under  the  most  unlikely  and  disastrous  circumstances 
you  would  be  protected,  which  we  consider  you  will  be, 
by  lodging  the  following,  viz.  the  joint  note  of  our  firm 
for  the  full  amount  of  the  loan^  and  as  collateral  secu- 
rity, we  will  deposit  10,000/^  in  bills,  not  to  be  moved, 
and  10,000/.  ditto,  to  be  with  us  during  the  day ;  and 
further,  a  standing  balance  in  the  accounts  every  night 
of  4,000^  We  are,  respectfully,  your  friends,  Gomer- 
saU and  GandeU^  Lombard  Street." 

That  in  pursuance  of  such  agreement  GomerscM  and 
(jhhdell  continued  to  draw  on  the  petitioners  up  to  and 
inclusive  of  the  20th  of  September  1834,  and  that  the 
transactions  between  the  petitioners  and  Gomersall  and 
Gandell  were  closed  up  to  the  end  of  every  day,  and 
that  for  the  whole  amount  which  had,  •  at  the  close  of 
each  day,  been  then  lent  and  advanced,  and  for  the 


CASES  IN  BANKRUPTCY.  125 

clear  balance  remaining  due,  the  cash  balance,  and  the        1835. 

said  several  bills  and  securities,  including  the  bills  and        

securities  so  returned  or  substituted  at  the  close  of  each         Vebe. 
day,  were  considered,  on  the  footing  of  the  agreement,  '"  '**®  matter 
to  be  the  property  of  the  petitioners,  as  a  security  for      Bentley. 
the  whole  sum  due  to  them ;  and  the  petitioners  were  at 
liberty,  if  the  state  of  the  account  rendered  it  expedient, 
or  if  the  petitioners  thought  it  expedient,  to  refuse  to 
redeliver  to  GomersaU  and  Gandellj  on  the  morning  of 
each  or  any  of  the  said  days,  the  securities  so  deposited 
and  lodged  with  the  petitioners. 

That  on  the  morning  of  the  20th  of  September  1834, 
when  the  business  of  the  petitioners  bank  commenced, 
GcmertaU  and  Gandett  were  indebted  to  the  petitioners 
in  35,516/.  128.  Sd,  and  the  petitioners  had  in  their 
hands  cash  of  GomersaU  and  GandeU  to  the  amount  of 
1,993/.  16«.  10</.,  and  no  more;  and  that  the  promissory 
note  for  20,00021,  and  the  other  bills  and  securities  per- 
manently lodged,  remained  in  the  petitioners  hands, 
and  that  they  had  also  in  their  hands  bills  and  securities 
of  which  GomersaU  and  GandeU  were  to  have  the  use 
during  the  day,  amounting  to  14,294/.  6«.  \d.i  that  the 
last-mentioned  bills  were  delivered  out  by  the  petitioners 
in  the  ordinary  course  of  business,  and  on  the  footing 
of  the  said  agreement  to  GomersaU  and  GandeU;  that 
various  payments  were  made  by  the  petitioners  to  the 
order  and  on  the  account  of  GomerscM  and  GandeU 
during  the  day,  and  that  at  the  close  thereof  GomersaU 
and  GandeU  were  indebted  to  the  petitioners  in 
35,386/.  ]2«.  8</.,  and  the  cash  balance  of  GomersaU 
and  GandeU  amounted  to  6/.  0«.  4c/.,  and  no  more. 

That  shortly  before  the  closing  of  the  said  bank  on 
the  evening  of  the  20th  of  September,  GomersaU  and 
GandeU  sent  divers  bills  and  securities  on  the  footing  of 
the  agreement,  some  of  which  were  the  same  as  those 
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1835.        which  had  been  delivered  out  to  them  in  the  morning, 
and  others  were  substituted  for  such  as  had  been  trans- 

Ex  parte 

Vfiu.  ferred  or  disposed  of  in  the  course  of  business,  and  that 
la  the  matter  QonngygaU  and  Gandell  at  the  same  time  sent  a  message 
Bbktlbt.  '  to  the  efiect,  that  as  they  had  used  and  transferred  some 
of  the  bills,  and  had  also  drawn  out  the  cash  balance 
which  they  ought  to  have  left,  they  had  given  additional 
security  by  means  of  the  bills  and  securities  so  delivered 
to  and  lodged  with  the  petitioners. 

That  the  bills  and  securities  lodged  on  the  evening  of 
the  20th  of  September  amounted  to  22,6662.  14«.  2ef., 
and  that  among  them  was  a  promissory  note,  dated  the 
15th  of  September  1834,  whereby  the  said  bankrupts 
promised  to  pay  to  Gcmersatt  and  Gandell^  or  order, 
three  months  after  date,  10,000/.  for  value  received,  and 
which  was  indorsed  by  Gomersall  and  Gandell^  and  by 
them  made  payable  to  the  petitioners. 

That  the  account  between  the  petitioners  and  Gomet" 
mU  and  Gandell  was  closed  on  the  evening  of  the  20th  of 
September  1834,  and  the  petitioners  had  not  since  made 
any  advance  of  money  to  them,  but  hold  and  retain  the 
several  securities  above  mentioned,  including  the  pro- 
missory note  for  10,000/. 

That  a  fiat  issued  against  the  bankrupts  on  the  30th  of 
September  1834. 

That  the  bankrupts  were  indebted  to  the  petitioners 
in  10,000/. ;  and  petitioners  tendered  a  proof,  including 
the  debt  due  to  them  on  the  promissory  note,  before 
Mr.  Commissioner  Evansy  who  rejected  the  same  as 
respected  the  promissory  note,  and  decided  that  the 
petitioners  had  no  right  to  make  any  proof  against  the 
estate  in  respect  thereof. 

Mr.  Swanstan,  Mr.  Belhill,  and  Mr.  Bacon  for  the 
petition :— This  is  a  petition  to  prove  on  a  bill  of  ex- 

14 
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change,  depofiited  with  the  petitioner  as  a  security  by         1835. 

Gomenali  and  Gandell.    The  defence  is,  that  the  bill         

came  into  the  hands  of  Gomersall  and  Gandell  withoat         Vbbe. 
consideration,  and  that  the  depositees,  the  petitioners,  ^"  ^^^  matter 
cannot  be  in  a  better  situation  than  the  depositor.  Bent-      Bbntlby. 
fey  deposited  the  bill  with  GomersaU  and  GandeU^  it  is 
said,  without  authority,  but  the  petitioner  dealt  exclu- 
sively with  GomersaU  and  Gandell.    Bills  are  n^otiable 
instruments,  and  there  was  nothing  on  the  face  of  these 
bills  to  excite  inquiry ;  if  any  one  must  suflfer,  it  is  not 
the  petitioners.      But  the   petitioners  depend  on  the 
special  contract  also,  in  consideration  of  which  these  bills 
were  deposited.      [Sir  G.  JRoee: — The  objections  are, 
want  of  consideration  and  fraud  on  the  part  of  BenOeym 
The  agreement  makes  the  petitioners  trustees  of  the  note 
for  GomerMll  and  Gandell^  so  that  though  they  had  the 
legal  dominion  by  the  indorsement,  yet  may  not  the 
assignees  of  BenUey  say,  as  you  are  trustees  for  GomersaU 
and  GamieUj  and  as  between  them  and  BenUey  there 
was  no  consideration,  the  question  is,  whether  you,  the 
petitioners,*  being  trustees  for  GomersaU  and  Gandell, 
and  they  being  unable  to  enforce  the  note  against  BenUey 
and  Co.,  can  you,  the  petitioners,  the  trustees,  enforce 
that  which  your  cestuique  trusts  cannot  enforce  ?]     The 
bankrupts   are    sureties    for   Gomersall   and   GandeU, 
[Mr.  J.  Russell :  —  And  the  petitioners  have  released 
GomersaU  and  Gandell,  and  therefore   have  released 
BenUey  and  Co.     The  Chief  Judge  : — As  the  bank- 
rupts are  sureties  for  GomersaU  and  Gandell,  may  they 
not  insist  on  the  petitioner  proceeding  against  GomersaU 
and  Gandell  in  the  first  instance?]     The  comparative 
amounts  of  the  note  and  debt  decide  that ;  the  balance 
due  exceeds  the  nominal  amount  of  the  securities.     The 
note  is  payable  to  Gomersall  and  Gandell,  and  indorsed 
by  them  to  the  petitioners.  The  right  to  recover  thereon 
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1835*        at  law  is  clear,  the  only  question  would  be,  for  whom  the 
"■"^         petitioners  held  the  proceeds  ?    The  state  of  the  account 
VsAE.         decides  that  question  in  favor  of  the  petitioners;  for  a& 
In  the^matter  ^j^^  petitioners  received  the  bills  without  notice  of  the 
Bentley.      state  of  affairs  between  Bentiey  and  Co.  and  Gamersall 
and  Gandell^  Bentley  and  Co.  would  have  no  right  to  an 
account  as  against  the  petitioners.   If  the  petitioners  had 
been  the  agents  for  the  bankrupts,  they  could  not  have 
recovered  in  trover,  De  La  Chaumette  v.  Bank  of  Eng- 
bxndj  9  Bam.  8f  Cre$.  208.     But  here  the  party  claims 
not  as  agent,  but  under  their  own  title.     If,  therefore, 
fraud  had  been  proved  as  between  Bentley  and  GcmersaU 
and  Gandellj  yet  if  none  existed  as  between  Bentley  and 
the  petitioners,  and  the  notes  passed  in  the  usual  course 
of  trade,  the  petitioners  may  prove.     Carstairs  v.  JSo^ 
lestoHj  5  Taunt.  551,  decided  that  a  release  from  the 
holder  to  the  first  indorsee  does  not  prevent  the  holder 
recovering  against  the  indorser.    [Sir  G.  Bose : — llie 
notes  were  not  given  for  a  debt,  but  as  security  for  a 
debt,  and  limited  to  20,000/. ;  thus  the  bankrupts  are 
sureties.    The  Chief  Judge  : — If  Gamersall  and  Gan- 
dell  had  not  failed,  they  might  next  morning  have  had 
that  bill  out  for  the  day.]    Ex  parte  Bbxham,  8  Ves. 
531,  shows  the  petitioners  may  prove,  and  the  whole  of 
the  question  would  be  as  to  the  dividends. 

Sir  «7.  Cross : — The  bills  were  to  be  taken  out  in  the 
morning  for  the  usual  purposes,  but  if  those  purposes 
could  not  be  accomplished,  might  not  the  depositee  keep 
them? 

Mr.  J.  Bussell  and  Mr.  HogginSy  conird : — Gamersall 
and  GandeU  by  the  indorsements  pass  all  their  rights  to 
the  petitioners,  but  those  rights  only.  The  mere  fact 
of  parting  with  a  note  to  a  person  to  whom  a  debt  is 
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owing  does  not  make  him  a  holder  for  a  valuable  con-       1835. 

sideration.     De  La  Chaumette  v.   The  Banky  9  Bam.        

if  Cres.  208.  There  must  be  some  subsequent  dealing,  vebs. 
some  omitting  to  sue  or  press,  in  order  to  create  a  consi-  ^^  ^*^®  matter 
deration ;  otherwise  the  mere  deposit  is  not  enough  to  Bentley. 
entitle  the  deppsitee  to  consider  himself  a  holder  for  a 
yaluable  consideration.  [Sir  «7.  Cross: — Is  there  not  a 
contract  for  forbearance  as  to  the  former  debt?]  The 
contract  would  not  give  the  petitioners  a  lien,  except  to 
the  amount  of  the  claim.  Cnll  v.  Cubiity  3  £am.  8f  Cres, 
466,  and  that  claas  of  cases,  shows  that  the  bankers,  not 
knowing  of  the  transaction  till  the  moment  of  bankruptcy, 
could  not  make  their  claim ;  they  were  mere  trustees,  and 
as  against  BenOey  and  Co.  must  stand  as  Gamersall  and 
Gdndett  stood.  A  letter  of  licence  has  been  given.  The 
petitioners  say  it  is  recalled ;  but  that  makes  no  differ- 
ence; if  once  given  the  bankrupts  are  discharged.  Ex 
parte  Smith,  3  Brawn,  1.  In  Strange  v.  Wigney,  6  Bing. 
677,  a  banker  who  discounted  a  stolen  bill  was  held  liable 
to  refund  the  amount  to  the  real  owner. 

Mr.  Swanstxm  in  reply : — The  authorities  cited  do  not 
apply.  Did  Gamersall  and  GandeU  obtain  the  notes  by 
fraud  ?  If  so,  a  foundation  would  be  laid  for  ulterior 
inquiry  whetlier  the  petitioners  had  notice.  But  the 
allegation  of  fraud  has  not  been  established.  The  con- 
sideration is  immaterial,  for  if  the  petitioner  had  an  an- 
tecedent debt,  that  could  give  the  holders  a  title,  though 
they  could  give  no  consideration.     {^S\v  J.  Cross : — A  Ex  parte  Ellis 

i_   ^    •     -1  •    ^  •  _-     TIM*      /    V       o»      commented  oo. 

somewhat  similar  point  arose  m  ex  parte  Ems.  (a)  Sir 
6.  Bo$e :  — >  The  point  raised  in  this  Court  in  ex  parte 
EOis  (a)  was  lost  sight  of  on  appeal.     The  point  there 

(a)  Mont.  4*  BU.  349.    Reversed  on  appeal,  ex  parte  Robrnton, 
I  Mont  S^  Ayr.  18. 
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1835.        was  out  of  which  estate,  joint  or  separate^  the  bill  was 

' to  be  paid.     As  to  the  common  law  question  of  proof 

Vere.  there  could  be  no  doubt,  and  that  was  all  the  Lord 
In  the  matter  Chancellor  decided  upon.]  If  we  are  to  be  confined  to 
Bentley.  the  memorandum,  we  can  marshal  the  memorandum, 
and  apply  this  bill  to  it,  and  as  to  the  other  securities 
stand  on  our  common  law  lien.  As  to  being  trustees, 
all  persons  holding  securities  are  so  to  a  certain  extent ; 
but  when  do  they  become  trustees?  When  their  debt  is 
paid.  It  never  yet  was  held  that  a  depositee  was  a  trustee 
for  a  defaulting  creditor. 

The  Chief  Judge  : — 

If  this  note  had  been  delivered  to  the  petitioners  in 
the  ordinary  course  of  business,  to  be  discounted,  or  in 
payment  of  a  debt,  &c.,  the  state  of  circumstances  as 
between  Bentlep  and  Co.  and  GamersaU  and  Co.  might 
be  immaterial.  But  such  is  not  the  case.  It  was  deli- 
vered in  fulfilment  of  a  peculiar  arrangement.  It  is  said 
that  all  the  bills  deposited  on  the  evening  of  the  20th 
of  September  were  deposited  as  security  for  the  balance, 
for  which  the  petitioners  might  sue  at  law,  and  therefore 
may  prove  in  bankruptcy  the  amount  of  19,0002.  worth 
of  bills,  deposited  as  collateral  security  for  the  debt  then 
due ;  and  that  want  of  consideration  or  fraud,  as  between 
Gomersall  and  Co.  and  Bentley  and  Co.,  is  not  to  aiFect 
the  petitioners ;  and  that  the  existing  state  of  facts  did 
not  enable  the  bankrupt  to  insist  on  the  other  securities 
being  applied  in  the  first  instance,  as  there  was  a  debt 
for  35,000/.  But  that  is  not  the  true  way  of  considering 
the  question.  The  bills  were  merely  a  pledge  till  next 
morning,  and  were  not  to  be  indorsed  or  cashed ;  the 
right  of  the  petitioners  would  therefore  depend  on  cir- 
cumstances. The  state  of  the  law  as  to  the  amount, 
and  the  consideration  as  between  Bentley  and  Co.  and 
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GomersaU  and  Co.,  appears  from  ear  parte  Bloxhamy  1835. 
6  Ves.  531.  If  there  had  been  a  good  consideration 
between  BenUey  and  Co.  and  GomersaU  and  Co.  the  Vemb. 
petitioner  might  prove,  but  not  if  the  bills  were  accom-  ^"  ^^^  matter 
raodation  bills  merely.  The  petitioner  might  prove  Bentley. 
against  the  bankrupt  for  the  full  amount,  but  would 
only  be  entitled  to  dividends  on  the  amount  of  the  real 
consideration  between  Bentley  and  Co.  and  GomersaU 
and  Co.  Then  it  was  argued  that  the  petitioners  could 
avail  themselves  of  the  security  of  the  bill,  as  it  was 
deposited  as  a  general  security  for  the  balance  o(S5fi00L; 
but  as  it  was  not  given  in  payment  or  discounted,  it 
would  depend  on  the  rights  of  GomersaU  and  Co.  what 
passed  to  the  petitioners.  It  has  been  said  that  the  note 
was  given  fraudulently;  but  the  evidence  of  Gatidell 
shows  that  GomersaU  and  GandeU  knew  nothing  of  that 
fraud.  It  might  well  have  been  supposed  to  have  been 
made  in  pursuance  of  an  arrangement  made  when  all 
the  parties  were  present,  so  that  GomersaU  and  Co. 
might  well  suppose  that  Bentley  had  the  authority  or 
approbation  of  his  partners.  Nevertheless,  GomersaU 
and  Co.  gave  a  small  consideration  only,  and  could  not 
have  recovered  the  full  amount  of  the  notes  from  Bentley 
and  Co. ;  for  at  the  time  GomersaU  and  Co.  had  secu- 
rities of  Bentkyt  and  the  subsequent  advances  from 
GomersaU  and  Co.  to  Bentley  were  on  the  faith  of  other 
bills.  If  the  whole  of  the  advances  had  been  on  the 
faith  of  the  two  notes  for  10,000/.  each,  still  the  only 
claim  would  be  1,600/.  advanced  thereon.  Even  if  the 
deposit  were  general,  yet,  according  to  the  authorities, 
the  petitioners  would  have  no  higher  right  than  GomerscUl 
and  Co. 

If  the  whole  question  depended  on  a  simple  deposit, 
the  petitioners  would  have  no  higher  right  or  claim  than 
GomersaU  and  Co.    But  there  is  a  further  circumstance ; 
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1835.       the  deposit  was  in  pursuance  of  the  agreement  or  con- 

tract,  under  which  the  bills  each  evening  deposited,  were 

Vere.        collective  security  for  20,000/1,  in  conjunction  with  the 
In  the^  matter  ^^^^^  j^^^^g  ^f  10,000/.  left  as  a  permanent  security.  On 

Bentley.  the  evening  of  the  20th  of  September  bills  to  the  amount 
of  20,000/.  would  be  deposited  by  agreement  as  security 
for  20,000/.  If  so,  Bentiey  and  Co.  have  a  right  to  say, 
that  till  all  the  other  securities  are  sold^  the  petitioners 
have  no  right  to  recover,  as  Gomersall  and  Co.  would 
have  no  right  unless  a  balance  in  favor  of  the  whole 
account  would  be  shown ;  which  is  not  shown.  It  is  not 
proved  that  any  of  the  20,000/.  would  remain  due  if  the 
value  of  all  the  other  securities  were  first  applied  in 
reduction  of  that  sum,  or  that  any  equitable  claim  existed 
on  the  other  notes.  It  therefore  appears  to  me,  at  pre- 
sent, that  the  petitioners  have  made  out  no  case  to  en- 
title them  to  prove  against  Bentiey  and  Co.  But  I  wish 
time  to  consider  before  the  order  is  finally  made.  If  I 
change  my  opinion  the  matter  will  be  mentioned  again. 

Sir  John  Cross :  —  As  the  Chief  Judge  wishes  time  to 
consider  I  shall  at  present  say  nothing. 

Sir  George  Bose  .*  —  If  I  were  satisfied  that  the  peti- 
tioners were  the  bond  fide  holders  for  valuable  considera- 
tion, I  am  of  opinion  they  might  prove  without  regard 
to  the  state  of  circumstances  as  between  Bentiey  and  Co. 
and  GomersaU  and  Co.  No  fraud  would  prevent  a  pro- 
missory note  passing,  if  intended  to  pass,  to  third  par- 
ties ;  and  as  to  consideration,  the  antecedent  debt  would 
be  enough.  But  it  is  impossible  to  say  that  as  between 
GomersaU  BXiA  Co.  and  the  petitioners  the  notes  passed  qua 
payment,  or  were  left  otherwise  than  as  under  the  agree- 
ment, and  might  have  been  reclaimed  next  day.  If  the 
petitioners  had  carried  the  note  into  rem  sdutamy  and  had 
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balanced  off  the  amount  from  the  account,  perhaps  that        1835. 

might  have  given  a  right  to  proof;  but  as  that  was  never        

done,  the  bankruptcy  on  the  20th  of  September  governs  Verr'^ 
the  right  of  the  parties  as  they  then  existed.  Consi-  ^"  the  matter 
deration  can  only  be  raised  by  reverting  to  the  agree-  Bentley. 
ment.  If  we  do  so  it  will  raise  a  consideration,  but  it  is 
to  be  dealt  with  strictly  within  its  terms.  As  to  drawers 
and  acceptors  of  bills,  at  law  privity  is  never  considered ; 
but  it  is  different  in  bankruptcy,  where  the  assets  are 
equitably  distributed;  so  that,  though  a  party  might  clearly 
recover  at  law  on  a  bill,  yet  in  bankruptcy  many  circum- 
stances may  prevent  his  proving.  The  equity  under  bank- 
ruptcy relieves  the  party  from  the  strictness  of  the  con- 
tract, and  looks  at  the  assets  and  the  other  creditors,  and 
gives  the  bankrupt's  estate  the  benefit  of  any  quoH 
suretyship  which  may  exist.  This  is  in  bankruptcy  a 
case  of  suretyship.  If  so^  what  value  was  received  by 
the  maker  of  this  note  ?  The  petitioners  have  no  claim 
but  under  the  agreement,  and  the  bankrupts  may  hold 
them  to  the  strict  terms  thereof,  and  claim  the  benefit  of 
every  incident  of  suretyship. 

This  day,  after  some  further  argument,  and  tender  of  March  13. 
a  new  affidavit  which  was  rejected,  the  judgment  of  the 
Court  was  delivered  by  the  Chief  Judge : — 

If  the  topics  which  have  been  urged  to-day  by  the 
Counsel  on  either  side  had  been  overlooked  by  the  Court 
in  forming  its  opinion,  or  if  the  argument  now  pressed 
upon  us  had  laid  any  just  ground  for  fiinher  deliberation, 
the  Court  would  willingly  have  given  the  case  further 
consideration ;  but,  as  all  the  points  now  suggested  have 
been  already  fully  considered,  it  will  be  unnecessary  fur- 
ther to  delay  the  judgment  of  the  Court.  The  question 
arises  upon  a  proof  tendered  by  Vera  and  Co.  under  a 
fiat  against  Bentley  and  Co.,  upon  a  promissory  note 
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1835.        made  by  Bentley  in  the  name  of  his  firm  for  lO^OOO/., 
payable  to  GomersaU  and  GandeU,  and  by  them  specially 

Vehe.  indorsed  to  Vere  and  Co.  The  proof  was  rejected  by 
In  the  matter  ^^  commissioner,  upon  the  ground,  as  it  should  seem, 
Bentley.  that  the  note  had  been  obtained  by  GomersaU  by  fraud, 
and  had  been  received  by  the  holders  without  due  cau- 
tion. Upon  this  Vere  and  Co.  petitioned  this  Court  that 
their  proof  might  be  admitted ;  and  their  application  has 
been  resisted  by  the  assignees  on  three  grounds : — 

Firsts  On  the  ground  of  fraud:  Secondly ^  That  at  least 
the  note  was  given  by  Bentley  and  Co.  without  consi- 
deration, and  that^  having  been  deposited  with  the  peti- 
tioners as  collateral  security  for  a  pre-existing  debt^  the 
holder  could  have  no  better  title  than  the  indorser;  and 
that,  as  GomersaU  and  Gandell  could  not  have  proved 
against  Bentley  and  Co.'s  estate,  so  neither  could  the 
petitioners :  And  Thirdly ^  That  the  bankrupts  were  in 
substance  and  in  equity  only  sureties  for  GomersaU  and 
Gandell;  and  that  the  petitioners  had  given  time  to 
GomersaU  and  Co.,  and  had  thereby  discharged  Bentley 
and  Co. 

We  are  all  of  opinion  that  the  first  objection  is  not 
made  out  in  fact.  When  the  case  was  before  th6  com- 
missioner, it  appeared  that  Bentley  had  drawn  the  note  in 
question,  with  another  for  a  like  sum,  in  the  name  of 
his  firm,  on  the  18th  of  September  last,  in  GomersalTs 
presence ;  and  that,  a  few  days  before,  Bentle^s  partners 
had  disclosed  to  GomersaU  their  suspicions  that  Bentley 
had  been  guilty  of  fraudulent  practices  in  circulating  the 
paper  of  the  firm,  and  intimated  their  intention  of  with- 
drawing from  Bentley  the  management  of  their  pecuniary 
affairs,  which  had  till  then  been  principally  entrusted  to 
him ;  and  there  was  no  direct  evidence  before  the  com- 
missioner to  show  for  what  purpose  the  notes  had  been 
given,  except  that  GomersaU  stated  that  they  were  drawn 
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in  pursuance  of  an  arrangement  made  between  his  part-  1835. 
ner  Gandeil  and  Bentley^s  partners ;  but  Gandell  was  not  " 
examined  before  the  commissioner  to  explain  what  this  V£be. 
arrangement  was.  By  an  affidavit,  however,  made  in  ^"  '^®  matter 
this  Court,  an  explanation  is  given  by  Gandell  upon  that  Bentley. 
bead,  to  the  effect  that  it  had  been  agreed  between  him- 
self and  Bentle^s  partners  that  they  should  give  their 
notes  as  a  security  for  monies  to  be  advanced  by  them  to 
Bentley  and  Co.  as  occasion  might  require ;  and  it  appears 
that  the  sum  of  1,660/.  was  actually  advanced  thereon. 
But  it  is  said  that  GandelTs  affidavit  was  filed  so  late  that 
the  assignees  had  no  opportunity  of  answering  it,  which 
they  could  have  done  by  a  direct  contradiction  ;  and  it 
is  to-day  for  the  first  time  asked  that  the  case  may 
again  stand  over  to  afford  the  assignees  the  opportunity 
of  so  doing.  It  might  be  a  sufficient  answer  to  this 
application,  to  say  that  it  should  have  been  made  at  an 
earlier  stage  of  the  proceedings.  But  we  are  of  opinion 
that,  independently  of  GandelPs  affidavit,  there  is  not 
sufficient  evidence  of  any  fraudulent  collusion  between 
Gmnerscdl  and  Bentley  ;  and  that,  if  there  had  been,  as 
there  is  no  evidence  of  any  knowledge  of  such  fraud,  or 
of  any  want  of  due  caution  on  the  part  of  Vere  and  Co., 
the  objection  as  against  them  must  fail ;  and  the  cases  of 
Gill  V.  Cubitiy  3  Bam,  8/'  Ores.  466 ;  Strange  v.  Wigney, 
6Bing.  677;  De  La  Chaumette  v.  The  Bank,  9  Barn.Sf 
Crea.  208,  and  the  other  cases  cited  on  the  argument,  do 
not  apply.  And  though  it  is  true  that  a  partial  consi- 
deration only  was  given  by  Gomersall  and  Gandell,  and 
that  for  the  residue,  Bentley  and  Co.  may  be  considered  in 
this  Court  as  mere  sureties,  yet  we  are  of  opinion  that  that 
circumstance,  and  the  fact  that  the  note  was  transferred  to 
Vere  and  Co.  as  a  security  for  a  pre-existing  debt,  pre- 
sent no  valid  objection  to  their  proving  it  under  Bent* 
leifs  bankruptcy.  For  this  the  cases  of  ex  parte  Crosley, 
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1835.        Cook's  B.  L.  157,  ex  parte  Bhxham^  6  Vez.  449,  would 

'        be  sufficient  authorities,  if  authority  were  wanting,  which 

Vere.        ^e  in  no  degree  affected  by  the  dictum  of  Lord  Tenter" 

In  the  matter  j^  in  Zte  Za  ChaumMe  v.  The  Bank,  9  Bam.  §•  Ore*. 

Bentley.      208,  which  was  pressed  upon  us  at  the  argument,  for  that 

observation  was  founded  upon  the  conchision  that  the 

plaintiff  in  that  case  held  the  note  merely  as  the  agent 

for  the  party  from  whom  he  received  it. 

It  was  next  said  that  Vere  and  Co.  had  given  time  to 
Gomermll  and  Co.,  and  had  thereby  discharged  BenUeg 
and  Co.     But  even  if  we  consider  Bentley  and  Co.  in 
the  light  of  mere  sureties  for  GomersaU  and  Co.,  and 
assume  that  Vere  and  Co.  gave  GomersaU  and  Co.  time, 
which  was  but  indistinctly  proved,  this,  in  the  absence  of 
all  evidence  that  Vere  and  Co.  knew  that  the  note  was 
given  without  consideration,  would  afford  no  answer  to 
their  claim ;  for  it  was  decided  in  the  case  of  Carstairs  v. 
RoUesione,  5  Taunt.  551,  that  even  a  release  of  the  payee 
of  an  accommodation  note,  when  the  holder  was  ignorant 
of  the  fact  that  it  was  an  accommodation  note,  was  no 
dischai'ge  of  the  maker.     All  the  objections,  therefore, 
raised  by  the  assignees  to  the  proof  claimed  by  the  peti- 
tioners have  been,  we  think,  satisfactorily  answered;  but  it 
occurred  to  the  acute  and  experienced  mind  of  Sir  George 
Mose^  that,  as  Gomersall  and  Co.  had  deposited  with  Vere 
and  Co.  other  securities  to  the  amount  of  22,666/.  as  a 
collateral  security  for    the  same  debt    in   respect  of 
which  the  10,000/L  note  was  deposited,  the  assignees  of 
Bentley  and  Co.  had,  as  representing  the  creditor  of  a 
surety,  an  equitable  right  to  have  those  securities  applied 
to  the  liquidation  of  that  debt,  and  to  insist  that  the 
estate  of  Bentley  and  Co.  should  be  made  responsible 
only  for  the  unpaid  balance ;  and  we  are  all  of  opinion 
that  in  the  result  the  bankrupt's  estate  can  only  be  called 
upon  to  make  good  any  deficiency  that  may  remain  after 
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realizing  those  securities;  but  we  are  also  of  opinion        1835. 
that  the  bankrupt  s  estate  is  liable  to  the  full  amount  of      ^ 

Ex  parte 

such  deficiency  not  exceeding  10,000/.,  and  that  Vere  and        Yeas. 
Ca  are  therefore  entitled  to  prove  to  the  full  amount  of  ^°  the^  matter 
the  note,  but  to  receive  dividends  only  until  from  the      Bemtlbt. 
dividends  and  the  proceeds  of  such  securities  they  shall 
have  received  20«.  in  the  pound  upon  the  debt  for  which 
the  securities  in  question  were  given. 

That  this  is  the  true  and  the  only  limit  of  the  peti- 
tioner's right  is  clearly  established  by  the  cases  collected 
in  Mr.  Cooh^s  Bankrupt  Law,  page  176,  the  result  of 
which  he  sums  up  thus :  —  <<  If  a  bill  of  exchange  or 
promissory  note  is  drawn  by  way  of  accommodation,  yet 
the  party  holding  it  for  a  valuable  consideration,  though 
less  than  the  amount,  is  entitled  to  prove  against  all  the 
parties  but  those  from  whom  he  received  it,  to  the  whole 
extent  of  the  bill  or  note,  and  receive  the  dividends,  pro- 
vided they  do  not  amount  to  more  than  20«.  in  the  pound 
on  the  consideration  that  he  gave."  It  is  true  that  in 
the  case  of  ea;  parte  Bloxham  in  the  matter  of  Purdy^ 
5  Vez.  446,  Lord  Bosslyn  held,  that  as  the  creditor  could 
only  recover  against  an  accommodation  acceptor  at  law 
damages  to  the  amount  of  the  debt  due  to  the  holder 
from  the  indorser,  so  he  could  only  prove  to  the  same 
amount  in  bankruptcy;  but  the  same  question  having 
been  raised  by  the  same  petitioners  in  another  bankruptcy 
before  Lord  EldoUj  as  reported  in  6  Fez.  449,  Lord 
Eldon  recognised  the  doctrine  established  by  the  earlier 
cases,  and  held  that  the  holder  was  entitled  to  prove  for 
the  full  amount  of  the  note,  and  to  receive  dividends  till 
the  debt  was  fully  paid ;  saying,  <^  If  the  petitioners  can 
only  prove  the  amount  of  their  debt  they  have  not  the  full 
benefit  of  the  security;"  and  afterwards,  upon  a  rehearing 
of  the  former  petition  in  the  matter  of  Purdy^  Lord 
^don  ordered  the  proof  to  be  admitted  to  the  full  amount 
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1835.        of  the  biU,  although  in  that  case,  as  in  this,  the  creditor 

also  held  the  acceptances  of  other  parties  as  security  for 

Ye^s.^      the  same  debt,  but  he  limited  his  right  to  the  dividend 
In  the  matter  upon  that  proof  to  such  sums  as  would^  together  with 
Bentley.      the  proceeds  of  the  other  securities,  pay  20s.  in  the  pound 
on  the  debt  for  which  such  securities  were  given. 

With  a  view^  therefore,  to  the  dividends,  though  not  to 
tlie  proof,  it  becomes  material  to  ascertain  the  amount  of 
the  debt  to  which  the  securities  in  question  are  applica- 
ble. On  the  part  of  the  petitioners  it  was  contended 
that  they  were  entitled  to  apply  them  to  the  liquidation 
of  the  whole  balance  due  to  them  at  the  time  of  Bentley 
and  Co.'s  bankruptcy,  and  that,  as  the  debt  would  exceed 
the  aggregate  amount  of  all  the  securities,  they  were  not 
only  entitled  to  prove,  but  to  receive  dividends  to  the  full 
amount  of  the  10,000/.,  independently  of  all  reference 
to  the  value  of  the  other  securities.  First,  they  insisted 
that  the  securities  were  expressly  deposited  as  a  collateral 
security  for  the  whole  balance  of  35,000/. ;  and,  secondly, 
that  if  not  expressly  deposited  for  that  purpose,  yet 
that,  being  in  their  hands  as  bankers,  they  were  entitled 
in  right  of  their  general  lien  to  apply  them  to  their 
general  balance. 

At  the  time  of  the  argument  1  was  inclined  to  think 
that  the  deposit  made  on  the  20th  of  September  could 
only  be  taken  as  made  under  the  written  agreement, 
and  that  all  the  securities  must  be  taken  as  placed  in 
the  hands  of  Vere  and  Co.  to  secure  the  repayment  of 
the  original  loan  of  20,000/.  and  interest ;  but,  upon 
looking  more  carefully  into  the  depositions,  I  think  it  is 
plain,  that  though  the  permanent  deposit  of  the  securities 
for  10,000/.  was  made  for  the  original  loan  only,  yet  that 
the  note  in  question,  and  the  other  contents  of  the  bill 
case  left  on  the  20th  of  September,  were  deposited  as 
security  for  the  second  loan  of  3,000/.  as  well  as  for  the 
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original  loan  of  20,000/. ;  thus  making  the  amount  of        1835. 

the  debt  secured  by  the  deposit  larger  than  the  amount 

of  the  securities,  exclusive  of  Gomersall  and  Co.'s,  and         Ver£. 

the  note  in  question ;  and  I  am  now  satisfied  that  there  ^"  ***®  matter 

IS  nothing  to  prevent  our  giving  full  effect  to  the  con-      Bentley. 

tract  of  the  parties  in  respect  of  that  deposit,  though 

made  to  secure  a  pre-existing  debt.     But  it  is  perfectly 

dear  from  the  evidence,  that  neither  the  depositors  nor 

the  depositaries  considered  the  securities  as  pledged  for 

any  larger  amount ;  on  the  contrary,  they  all  admit,  in 

their  examinations  before  the  commissioners,  that  the 

contents  of  the  bill  case  were  expressly  left  as  a  security 

for  the  23,000/. 

This  brings  us,  then,  to  this  question,  whether  the 
bankers  have,  in  respect  of  their  general  lien^  a  right  to 
apply  the  proceeds  of  these  securities  to  the  further 
balance  said  to  be  due  to  them  in  respect  of  discount 
transactions  wholly  distinct  from  the  loans  which  the 
securities  were  intended  to  secure.  As  a  general  pro- 
position, it  is  true  that  a  banker  has  a  lien  for  the 
general  balance  of  his  account  on  all  securities  in  his 
hands,  whether  expressly  deposited  for  that  purpose  or 
not.  But  upon  what  ground  does  this  lien  rest  ?  Not 
upon  any  inflexible  principle  of  the  common  law,  but 
upon  an  implied  contract  arising  out  of  the  general 
course  of  dealing  amongst  bankers,  in  which  every  cus- 
tomer is  presumed  to  have  acquiesced,  unless  the  contrary 
appears.  But  no  such  inference  can  be  drawn  when 
an  express  contract  inconsistent  with  that  inference  is 
proved ;  and  in  this  case  jdie  debtor  having  expressly 
deposited  these  securities  as  a  security  for  a  specific 
portion  only  of  a  general  balance  then  due,  all  inference 
that  it  was  intended  as  a  security  for  the  whole  of  the 
general  balance  is  excluded.    And  this  view  of  the  case 
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1835.        is  supported  by  the  decision   in   Vanderzee  v.  fVUliSf 

3  B.  a  a  21. 

Vebe!.  I^>  then,  the  petitioners  have  no  lien  on  the  securities 

In  the  matter  fo^  ^ny  sum  beyond  the  23,000^  and  interest,  a  court 

Bentley.      of  equi^  would  compel  them  to  apply  the  proceeds  of 

those  securities  to  the  liquidation  of  that  debt,  and 

would  restrain  them  from  recovering  against  the  surety 

more  than  the  balance  left  unsatisfied. 

When,  therefore,  this  Court  is  called  upon,  in  the 
administration  of  the  surety's  estate,  to  order  the  peti- 
tioner's proof  to  be  admitted,  it  is  bound  to  protect  the 
interests  of  the  other  creditors,  by  restraining  the  pay- 
ments in  respect  of  that  proof,  so  as  to  work  out  for 
them  all  the  equities  which  the  surety,  if  solvent,  might 
have  enforced  by  suit  And  this  may  be  done  by  direct- 
ing the  proof  to  be  admitted  for  the  whole  10,000/.,  and 
by  declaring  that  the  note  in  question,  and  the  other 
securities  in  the  petition  mentioned,  were  held  by  Vere 
and  Co.  as  collateral  securities  for  the  two  loans  of 
20,000^  and  3,000/.,  with  interest ;  that  the  proceeds  of 
the  other  securities  should  be  deducted  from  that  debt ; 
and  that  Vere  and  Co.  are  entitled  to  receive  dividends 
on  their  proof  until  they  should  have  received  full  pay- 
ment of  the  unsatisfied  balance. 


Ex  parte  OSBORN.  —  In  the  matter  of  GUNNING. 

Mr.SJVANSTON:  — In  this  case  a  fiat  was  issued 
on  a  bill  of  exchange,  which  has  been  lost  under  such 
circumstances  that  secondary  evidence  of  its  existence 


C.  of  R. 

March  6, 

1835. 

Upon  the  loss 

by  the  petition- 

iog  creditor  of 

his  evidence  to  i_  j        j       rm 

support  the  fiat,  Cannot  be  produced.    The  consequence  is,  that  the  fiat 

the  Court  of 

Review  will  not,  on  a  petition  by  another  person  for  another  fiat,  order  him  to  be  eTempt 
from  paying  the  10^.  under  section  45,  and  the  20/.  under  section  47.  — Quiere,  Whether 
the  Court  of  Review  have  jurisdiction  ? 
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cannot  be  supported.     This  is  a  petition  by  another         1835. 
petitioning  creditor  for  a  new  fiat,  praying  that  the  10/.        — 
paid  under  1  &  2  W.  4,  c.  56,  s.  45  (a),  and  the  20/.       Osbobn. 
paid  under  section  47  (6),  may  not  be  paid  over  again,  ^"  ^^^  matter 
but  that  the  new  petitioning  creditor  may  avail  himself      Gunning. 
of  those  sums  which  have  already  been  paid.     [The 
Chi£F  Judge  :  —  Those  sums  are  paid  into  the  name 
of  the  Accountant  General,  and  under  the  jurisdiction 
of  the  Lord  Chancellor,  1  &  2  W.  4,  c.  56,  s.  45.]     If 
the  parties  refused  to  pay  the  sums,  the  application  to 

(a)  '^  That  there  shall  be  paid  virtue  of  the  provisions  herein 
to  the  Lord  Chancellor's  secre-  contained,  shall  be  removed  into 
tary  of  bankrupts,  upon  the  the  said  Court  of  Bankruptcy, 
granting  of  every  fiat  in  lieu  of  and  under  which  the  choice  of 
a  commisrion  of  bankrupt  by  assignees  shall  have  taken  place 
virtue  of  this  act,  the  sum  of  prior  to  the  commencement  of 
ten  pounds;  and  the  sums  to  be  this  act,  there  shall  be  paid  by 
so  received  by  the  said  secretary  the  assignees  of  every  such  bank- 
shall  be  by  him  paid,  once  a  week  rupt's  estate,  in  lieu  of  all  other 
or  oftener,  as  the  Lord  Chan-  sums  directed  to  be  paid  under 
cellor  shall  think  fit  to  direct,  and  by  virtue  of  this  act,  the 
into  the  Bank  of  England,  to  the  sum  of  three  pounds  on  every 
credit  of  the  Accountant  General  sitting  under  such  bankruptcy 
of  the  High  Court  of  Chancery,  which  shall  be  held  in  the  said 
to  a  separate  account,  to  be  en-  Court,  or  by  any  division  judge 
titled  ^  The  secretary  of  bank-  or  commissioner  thereof,  such 
rupts  account ;"  and  all  monies  sum  to  be  paid  to  the  said  Ac- 
to  be  paid  into  the  said  account  countant  General,  and  to  be 
shall  be  subject  to  such  general  carried  to  the  said  account  en- 
orders  touching  the  payment  in,  titled  **  The  secretaiy  of  bank- 
investment,  accounting  for,  and  rupts  account :"  Provided  al- 
payment  out  of  such  monies,  for  ways,  that  no  fee  whatever  shall 
the  purposes  herein-after  pro-  be  paid  on  any  meeting  for  the 
vided,  as  the  Lord  Chancellor  purpose  of  auditing  the  assignees 
shall  from  time  to  time  think  accounts,  unless  there  shall  ap- 
fit  to  prescribe."  1  &  S  W.  4,  pear  to  the  commissioners  to  be 
c.  56y  s.  45.  sufficient  assets  of  the  bankrupt's 

(fi)  "  That  in  all  cases  of  com-  estate  for  the  payment  thereof.** 

missions  of  bankrupt  which,  by  1  &  9  W.  4,  c.  56,  s.  47. 
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1835.       enforce  payment  would  be  to  this  Court.     Besides,  this 

■""■         Court  can  make  the  usual  order,  **  if  the  Lord  Chan- 

OsBORN.       cellor  think  fit."     Moreover,   the  order  of  the  Lord 

In  the  matter  Chancellor  is  to  be  as  to  the  disposal  of  the  fund.    The 

Gunning.     pB^ty  here  does  not  seek  to  touch  the  fund,  but  to  be 

excused  from  adding  fresh  sums  thereto. 

Per  Qmam :  —  The  petitioning  creditor  loses  a  bill 
which  was  his  evidence  in  support  of  the  fiat.  He  might 
have  made  it  part  of  the  records  by  filing  it  with  the 
proceedings.  But  it  is  not  very  intelligible  what  the 
nature  of  the  loss  can  be  which  prevents  production  of 
secondary  evidence.  There  is  probably  some  other  rea- 
son of  which  the  Court  is  kept  in  ignorance.  If  the 
Court  have  jurisdiction,  this  is  not  a  case  for  inter- ^ 
ference ;  there  is  no  connexion  between  the  present 
applicant  and  the  former  petitioning  creditor. 

Application  refused. 


C.  of  R. 

March  6, 

1835. 

The  Court  will 
refer  it  to  the 
commieBioner 
to  enquire  wh^ 
ther  an  arrange- 
ment between 
the  oasignees 
and  creditors  is 
beneficial. 


Ex  parte  KIRBY.— In  the  matter  of  POTTINGER. 

1  HE  petition  stated,  that  West  leased  to  PotHnffer,  on 
the  28th  of  August  1822,  a  piece  of  ground  for  seventy- 
seven  years,  on  a  building  lease ;  that  PatUnger  built 
two  houses  thereon ;  that  on  the  4th  of  August  1823 
PoiHnger  assigned  to  M.  and  «/.  Barber  the  lease  and 
houses  and  other  premises,  on  trust  for  the  benefit  of  his 
wife  and  children;  that  on  the  26th  of  October  1825 
PoiHnger  underleased  one  of  the  two  houses  to  Critchett 
for  74  years,  to  which  M.  and  J.  Barber  are  not  parties ; 
that  the  assignees  had  seized  all  the  premises  except  that 
leased  to  Critchell ;  that  such  seizure  gave  rise  to  much 
controversy,  and  to    prevent  the   continuance   thereof 
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143 


Ex  parte 

KlRBY. 


and  to  avoid  great  lidgation  and  expense,  it  was  pro-  18S5. 
posed  that  the  trustees  should  retain  part  of  the  pre- 
mises, and  the  assignees  the  rest;  that  an  advertisement 
was  inserted  in  the  Gazette,  requesting  the  creditors  to  ^"  *^®  matter 
meet  the  assignees,  to  assent  to  or  difssent  from  their  re-  ^  Pottinger. 
leasing  the  part  of  the  premises  to  the  trustees,  on 
condition  that  the  trustees  should  deliver  and  release  to 
the  assignees  the  rest;  that  a  meeting  was  held,  and 
it  was  agreed  by  the  major  part  in  value  there  present, 
being  of  one  third  value  of  all  who  had  proved,  that 
the  same  should  be  done ;  and  that  it  would  be  for  the 
interest  of  the  estate  that  such  resolution  should  be 
carried  into  efiPect.  The  petition  prayed  that  the  as- 
signees might  carry  the  resolution  into  effect,  or  for 
a  reference  to  the  commissioner  whether  it  would  be 
beneficial. 


Mr.  Montagu  for  the  petition. 

Ordered  to  be  referred  to  the  commissioner,  to  report 
whether  the  proposed  arrangement  would  be  beneficial 
to  the  estate. 


Ex  parte  GROOM.  —  In  the  matter  of  CHAMBERS. 

i\lR.  WHITE  was  summoned  before  the  commissioner 
as  a  witness  to  be  examined  under  6  Geo.  4,  c.  16, 
s.  33,  and  was  required  to  produce  a  letter  which  he  had 
received  from  the  bankrupt's  wife,  and  which  was  sup- 
posed to  contain  evidence,  or  reference  to  evidence,  of 
an  act  of  bankruptcy. 

The  commissioner,  having  been  allowed  by  the  witness 
to  read  the  letter,  decided  that  the  witness  was  not 
obliged  to  produce  it^  and  would  not  permit  him  to  be 


C.  of  R. 

March  9, 

1835. 

The  Court  has 
no  jurisdiction 
to  order  a  oom- 
miflsioner  to 
compel  a  wit- 
ness to  produce 
a  document 
which  the  com- 
missioner thinks 
he  ought  not  to 
produce. 
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1835.        examined  as  to  his  remembraDce  or  belief,  unless  such 
remembrance  or  belief  were  furnished  from  other  sources 

Ex  ptLvtc 

Groom.       than  the  information  contained  in  the  letter. 
In  the  matter       »pjjjg  ^^  ^  petition  against  such  decision. 

Chambers. 

Mr.  G.  Bichards  and  Mr.  Arnold,  for  the  petition^ 
read  the  34th  section  of  6  Geo.  4,  c.  16.  If  the  letter 
had  been  produced,  the  assignees,  without  using  it  as 
evidence,  might  thereby  have  obtained  <<  information" 
relating  to  the  bankrupt's  dealings,  &c.  or  it  might  fur- 
nish them  with  the  means  of  procunng  evidence. 
[Sir  George  Base :  —  I  do  not  see  that  we  have  juris- 
diction. Suppose  the  witness  refuses,  perhaps  the 
commissioner  would  not  commit  him.]  No  difficulQ^ 
as  to  the  jurisdiction  was  felt  in  ex  parte  CourinSf  Buck^ 
531,  or  in  ex  parte  Solarte,  Mont.  495.  In  ex  parte 
Vogel,  2  Bam.  ^  Adol.  319,  conversations  were  di- 
vulged ;  here  production  of  a  letter  is  required ;  what 
difierence  is  there  whether  the  matter  be  parole  or 
written?  The  commissioner  appears  to  have  thought 
that  the  rules  of  law  as  to  evidence  applied  in  bank- 
ruptcy :  such  is  not  the  case. 

Mr.  White  appeared  in  person,  and  stated  he  would 

not  volunteer  to  produce  the  letter,  but  placed  himself 

in  the  hands  of  the  Court,  and  should  not  resist  any 

.    order  they  might  make.     He  had  no  personal  objection 

to  the  production  of  the  letter. 

Tu£  Chief  Judge  :  —  The  commissioner  appears  to 
have  considered  this  as  a  question  of  evidence;  if  it  were 
so,  he  was  right  in  not  allowing  the  letter  to  be  read.  If 
it  had  been  produced  as  evidence  of  an  act  of  bankruptcy, 
or  of  dealing  or  trading,  it  would  be  inadmissible  aa 
evidence,   because  it  referred   to    matters  concerning 
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which  the  wife  could  give  evidence  mvd  voce;  and  a        1835. 

letter  was  not  the  best  evidence ;  and  if  the  rules  of  evi-        

dence  prevented  her  being  examined  vivd  voce^  then  her       Gaoom. 

letter  could  not  be  read.     If  the  wife  could  not  be  ex-  '"  ****  matter 

of 

amined,  no  declaration  of  her's  could  be  received  as  Chambers. 
evidence,  unless  she  were  then  acting  as  the  agent  for  her 
husband ;  therefore,  without  such  proof  in  this  case,  she 
could  not  be  examined,  or  her  letter  produced.  But 
the  petitioners  declare  there  may  be  something  in  the 
letter  which  may  give  them  a  clue  to  a  fact  of  which 
they  may  then  procure  evidence  elsewhere.  It  appears 
to  roe  that  they  may  use  the  6Geo.4.  c.  15.  s.33.  for  such 
purposes,  and  that  this  letter  may  enable  the  assignees  to 
produce  or  corroborate  some  proof  that  the  wife  had 
admitted  an  act  of  bankruptcy  as  agent  for  her  husband. 
If,  therefore,  White  can  give  any  <<  information  **  which  • 
would  be  corroborated  by  the  production  of  the  letter, 
I  think  he  should  produce  it.  At  the  same  time,  this 
is  a  question  entirely  for  the  discretion  of  the  com* 
missioner. 

Sir  Jo/m  Cross  :  -^  The  only  object  of  the  parties  is 
the  perusal  of  the  letter  now  in  Court,  and  the  Court 
may  order  fVhiie  to  allow  it  to  be  produced ;  so  that  the 
parties  need  not  go  again  before  the  commissioner. 
This  is  not  a  question  of  evidence,  which  in  a  strict 
sense  only  arises  in  a  court  in  which  an  action  or  suit  is 
carrying  on :  the  strict  rules  of  evidence  do  not  attach 
to  private  legal  inquiries. 

Sir  George  Base :  —  All  we  could  do  would  be  to  inti-* 
mate  to  the  commissioner  that  he  should  order  the  produc- 
tion of  the  letter,  and,  if  I  were  a  commissioner,  I  should 
follow  that  intimation ;  but  we  have  no  jurisdiction  to 
make  a  direct  order.    The  Court  cannot  compel  a  com- 

Vol.  II.  L 
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.1835.        mission   to  pursue  a   particular  line  of  examiniltion. 

There  is  no  question  here  as  to  the  evidence  of  the 

GroomT  "^^^^  I  ^6  D^ust  answer  as  to  tradings  though  not  as  to 
In  the  matter  ^^  ^^^  ^f  bankruptcy.  Suppose  the  assignees  brought 
Chambsbs.  an  action  against  fVhite,  and  filed  a  bill  of  discovery  of 
the  contents  of  the  letter,  could  he  defend  himself  on 
the  ground  that  it  was  the  wife's  letter  ?  I  apprehend 
not.  An  examination  before  the  commissioners  is  a 
vivd  voce  bill  of  discovery ;  the  assignees  cannot  use  the 
letter  as  evidence,  but  only  as  a  means  of  procuring 
information  or  evidence. 

The  Court  here  asked  fVikiie  if  he  would  place  the 
letter  in  the  hands  of  the  Court,  to  be  dealt  with  as  was 
expedient  ?  He  said  he  would  not  volunteer,  but  would 
not  resist*  He  then  put  in  the  letter.  The  Court 
thereon  handed  the  letter  over  to  the  assignees. 


C.  of  R.         ^  P^"^  SIDEBOTHAM.  —  In  the  matter  of 
Mir.  9^  11,  B  ARRINGTON. 

1835. 

Tlie  Court  has    Mr.  SWANSTON  and  Mr.  Teed  for  the  petition ;— 

jurisdiction  to      -_~  ,,  ,  »        t*  •/»  *•  o 

enforce  a  pur-  This  IS  a  petition  for  specitic  performance  of  a  contract 
^^wld'%er  ^^^  purchase  of  mortgaged  premises,  sold,  by  direction  of 
Lord  LouKhbo-  the  commissioners,  under  Lord  Loughborough! s  order. 

rouffh^  seneral  ^ 

order.  The  defence  is,  a  defective  title.     There  were  two  lots ; 

one  was  disposed  of  in  ex  parte  Stdebotham^  1  Mont  ^ 
Ayr.  665,  and  thb  is  the  other  lot :  the  two  cases  are  on 
all  fours,  and  the  same  order  will  be  now  made. 

Mr*  Bethell  and  Mr.  Bogera,  for  the  purchaser,  re- 
ferred  to  the  argument  on  the  former  occasion.  The 
case  is  very  different  from  the  former.    It  is  alleged  that 
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the  sale  was  under  the  order  of  the  Court;  if  so,  it  was        1835. 
unknown  to  the  purdiaser,  the  particulars  of  sale  being 
altogether  silent  as  to  any  order  of  any  Court;  they  do   Sidsbotham. 
not  even  state  that  the  premises  formed  part  of  a  bank-  '"  '**®  matter 
rupt's  estate.     Now  to  give  this  Court  jurisdiction,  the   Baekinoton. 
purchaser  must  have  known  that  he  was  buying  under 
the  order  of  this  Court     On  the  former  occasion  this 
objection  did  not  apply,  the  particulars  stating  that  the 
sale  was  under  the  order  of  this  Court* 

In  ex  parte  Gatddj  IGL^J.  231,  the  purchaser  did 
not  appear,  and  the  decision  was  ex  parte.  In  this  case 
the  first  mortgage  was  made  to  Dykes  in  1822,  a  second  to 
Beach  in  1825,  and  a  third  was  made  to  Skirrett  in  1829, 
subject  to  the  two  former:  Dykes  and  Beach  join  in  this 
petition;  SkirreU  does  not,  nor  is  he  served,  and  the 
Court  cannot  act  in  his  absence.  Moreover,  the  as- 
signee of  the  Insolvent  Debtors'  Court  is  not  served,  and 
if  the  equity  of  redemption  were  not  in  Skirrettf  it  would 
still  be  in  that  assignee.  All  necessary  parties  must  be 
ordered  to  join  in  the  conveyance,  but  SkirreU  is  not 
before  the  Court,  and  there  is  no  jurisdiction  to  proceed 
in  his  absence;  the  other  side  have  acted  under  his 
deed.  But  even  granting  it  to  be  fraudulent,  it  has  not 
yet  been  declared  so,  and  set  aside,  and  can  the  Court 
do  so,  in  effect,  in  the  absence  of  Skirrett  ?  In  ex  parte 
Jackson,  5  Ves.  357,  it  was  decided  that  the  Court  had 
no  jurisdiction  over  a  second  mortgagee,  not  claiming 
under  the  commission,  to  order  him  to  join  in  making  a 
tide.     The  order  therefore,  if  made,  will  be  a  nullity. 

Another  question  is.  How  far  the  order  of  the  com- 
missioners for  sale  is  the  order  of  this  Court?  Lord 
Loughborough's  order  is  merely  a  rule  for  the  adminis- 
tration of  assets^  to  allow  a  proof,  and  to  take  an  account 
Before  that  order,  premises  might  have  been  sold  if  the 
assignees  and  mortgagee  concurred.     Does  a  sale  under 

L  2 


148  CASES  IN  BANKRUPTCY. 

1835*  the  general  order  of  Lord  Loughborough  come  under 
ihe  principle  enabling  Courts  to  enforce  sales  made  by 
SiDEBOTHAH.  oixlcr  of  Court?  The  sale  is  not  by  order  of  Court,  but 
In  the^matter  ^f  ^^  commissionere,  and  is  not  binding  on  litigant 
Baebinoton.  parties.  The  assignees  and  the  mortgagee  are  the 
parties  actually  selling,  and  Lord  LoughbarougKs  order 
is  as  a  warrant  to  the  assignees  to  sell,  to  the  commis- 
sioners to  take  an  account  for  the  security,  and  allow 
proof  for  any  deficiency.  The  test  of  whether  the  sale 
is  by  order  of  the  Court  is,  whether  it  be  within  the 
statute  of  frauds.  A  sale  under  the  general  order  can- 
not be  enforced  without  a  contract  JeUis  v.  Mountford, 
4  Bam.  Sf  Aid,  246,  was  decided  under  53  Geo.  3. 
There  is  no  similar  decision  since  the  6  Geo.  4.  c.  16. 
came  into  operation.  From  the  objection  to  the  com- 
mission the  title  is  doubtful,  and  a  party  cannot  be  com- 
pelled to  take  a  doubtful  title.  [Sir  G.  Bose : — This 
Court  cannot  hear  any  objections  to  the  validity  of  a 
commission  or  fiat,  without  a  petition  to  supersede.  As 
to  title,  he  might  perhaps  insist  upon  an  inquiry,  but 
the  objections  made  would  not  prevent  such  inquiry 
being  ordered.]  The  respondent  never  waived  the  ob- 
jections to  title ;  he  took  possession  subject  thereto.  A 
bill  has  been  filed  in  equity  to  enforce  specific  perform- 
ance of  another  contract  of  sale  under  this  bankruptcy, 
and  the  Vice -Chancellor  refused  to  order  the  money  into 
Court.  The  alleged  waiver  of  the  objections  to  title  is  a 
lease  granted  in  November  1833.  The  petition  alleges 
that  the  respondent  put  the  tenant  into  possession  ;  the 
respondent  denies  this,  and  states  that  the  mortgagee 
put  the  tenant  into  possession,  and  received  the  rents. 
In  ex  parte  Barringtonj  1  Mont,  Sf  Ayr.  655,  the  question 
was  the  time  of  granting  the  lease,  and  the  respondent 
could  not  then  prove  that  the  discussion  of  the  title  was 
continued  lower  down  than  October,  the  lease  being  in 
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November.     It  is  now  proved  that  the  joint  opinion  of       1835. 
Mr.  Seijeant  Scriven  and  Mr.  Teed  was  given  in  De- 
cember*     The  parties  were  waiting  for  the  opinion  of  Siobbothajc. 
counsel)  to  be  given  on  a  similar  question  arising  on  the  matter 

sale  of  other  parts  of  the  premises,  and  which  opinion  Baebington. 
it  was  agreed  should  be  binding  in  this  case. 

The  Chief  Jodoe: — 

The  sale  in  fact  was  made  under  the  order  of  the 
Court.  The  premises  were  sold  under  the  same  order 
and  at  the  same  place  and  time  as  the  other  premises, 
which  were  expressly  stated  in  the  particulars  of  sale  to 
have  been  sold  under  the  order  of  the  commissioners,  so 
that,  for  the  purpose  of  founding  our  jurisdiction,  the 
sale  was  under  the  order  of  the  Court. 

The  other  objections  are,  that  the  assignees  cannot 
make  any  title,  and  that  consequently  the  Court  will  not 
interfere.  The  objections  to  the  title  are,  1st,  That  the 
commission  is  invalid ;  2d,  That  the  equity  of  redemp« 
tion  is  vested  in  Skirrettj  or  the  assignee  of  the  Insolvent 
Court*  These  objections  were  well  known  to  the  re- 
spondent from  the  beginning,  he  being  the  son  of  the 
bankrupt.  It  is  not,  however,  proved  that  the  commis- 
sion is  invalid,  for  the  fact  that  the  petitioning  creditor's 
debt  was  inserted  in  the  schedule  presented  to  the  Insol- 
vent Debtors'  Court  is  no  objection,  it  having  already 
been  decided  that  so  doing  does  not  extinguish  the 
debt,  (a)  No  doubt  that,  in  a  proper  case,  a  fiat  might 
be  superseded  on  the  ground  of  the  existence  of  a  prior 
insolvency,  and  that  the  estate  was  vested  in  the  assignee 
of  the  Insolvent  Debtors'  Court ;  but  there  is  no  right  in 
any  party  to  have  this  done.  The  circumstances  under 
which  this  conveyance  are  to  be  made  render  it  probable 

♦  - 

^a)  JeUit  V.  Mounlford,  4  Barn,  ^  Add,  246. 

L  3 


160  CASES  IN  BANKRUPTCY. 

1835.       that  the  commissioners  of  the  Insolvent  Debtors*  Court 
■         would  order  the  assignee  under  the  insolvency  to  join, 
SiDEBOTHAM.    as  thc  II  6.  4,  and  1  W.  4.  c.  38.  s.  5.  enacts,  ^  that 
In  the^  matter  jf  ^^y  interest  be  vested   in   the   provisional  assignee 
Babbington.   which  appears  of  no  value  to  the  creditors,  but  never- 
theless it  may  be  expedient  that  the  provisional  assignee 
should  join  in  some  conveyance  thereof,  then  the  com- 
missioners of  the  Insolvent  Court  may  order  him  to  join 
in  any  conveyance  thereof,''  &c. 

The  question  is,  Whether  the  purchaser  have  waived 
the  objections?  It  is  said  that  this  case  differs  from  the 
last  (a),  as  the  title  was  under  discussion,  and  an  opi- 
nion was  given  after  the  lease  was  granted ;  but  on  pro- 
duction of  that  opinion,  it  appears  to  relate  to  a  life 
estate,  not  the  estate  in  question.  Then  it  was  said, 
that  it  was  intended  that  the  opinion  to  be  given  as  to 
the  life  estate  should  be  decisive  as  to  the  present  pur- 
chase also ;  and  it  is  sworn  that  it  was  well  understood 
that  such  was  to  be  the  case ;  but  there  is  no  proof  of 
any  agreement  The  lease  therefore  was  intended  as  a 
taking  possession,  and  a  waiver  of  objections.  It  was 
said  that  it  contained  a  proviso  to  be  void  if  no  title  were 
made.  If  a  distinct  proviso  to  be  void  if  no  title  were 
made  had  been  inserted,  it  would  prevent  its  having 
been  a  waiver,  but  there  is  no  such  proviso.  This  case 
is  situated  as  the  last  was,  and  the  same  order  must  be 
made. 

Sir  John  Cross : — If  the  purchaser  would  incur  any 
danger  of  substantial  loss  by  our  declaring  him  to  have 
waived  the  objections,  we  might  perhaps  hesitate,  but 
both  the  other  mortgages  were  prior  to  his  title.  The 
objections  to  the  title  were  not  made  known  to  him 

^■i^— ^—^—^M^^  ■■■■■■■■"■  ■-  ■  —      ■  ■—     ■  ■  »  ■    ■  ■■—■_■■.■■  ,  ,.    i»      I    ■  I  m^^m^^^^^^ 

(a)  Ex  parte  Barrington,  1  Mont.  <Sf  Ay)\  655. 
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through  the  abetract;  he  knew  them  all  along;  there        1885. 
18  nothing  to  distimruish  this  case  from  the  last.    The        — - 
purchaser  appears  to  have  purposed  to  obtain  the  pro-   Sidebotham. 
perty  without  paying  for  it.  ^"  thynattcr 

BAaaiMOToy. 

Sir  George  Boee: — 

The  Lord  Chancellor  sitting  in  bankruptcy  had  juris- 
dicdon  to  enforce  specific  performance.  His  authority 
is  transferred  to  this  Court,  which  is  a  court  of  law, 
equity,  and  record.  The  last  case  (a)  was  the  first  con-* 
tested  application  in  bankruptcy;  1  then  thought  we 
had,  and  still  think  we  have^  jurisdiction. 

The  former  case  was  somewhat  stronger,  as  the  par« 
ticulars  stated  the  sale  to  be  under  order  of  the  comnus- 
sioners.  Was  not  this  ?  It  has  been  properly  put  to 
the  Court,  whether  a  sale  under  Lord  Loughborough^a 
order  were  a  sale  under  an  order  of  Court?  I  think  A  general  order 
the  general  order  is  to  be  considered  as  a  specific  order  uoubr  ordeMin 
in  each  particular  case;  and  it  would  be  most  mischievous  ^^^ 
to  hold  the  contrary. 

If,  however,  assignees  conducted  a  sale  so  that  a  pur- 
chaser could  not  know  they  were  selling  under  Lord 
lAmgUforough's  order^  and  was  ignorant  that  he  was 
buying  under  that  order,  there  might  be  no  ground  for 
the  summary  interference  of  this  Court,  because  the 
party  has  a  right  to  know  under  what  jurisdiction  bis 
purchase  is  liable  to  be  enforced.  The  particulars  of  sale 
are  not  drawn  so  caudously  as  they  might  be ;  but  as 
even  this  point  is  not  put  in  issue  by  the  affidavits,  and 
is  merely  thrown  out  by  counsel,  we  consider  this  pur- 
chase is  made  under  the  order  of  the  Court,  with  the 
knowledge  of  the  purchaser.  Every  purchaser  is  en- 
titled to  have  the  tide  investigated  by  the  Court,  before 

(a)  Ex  parte  Barrington^  I  MotU*  <^  Ayr,  665, 
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1835.        specific  performance  is  decreed.     Taking  possession  or 
„  makinir  a  lease  are  not  conclusive  evidence  of  an  intent 

Ex  parte  ... 

SiDEBOTHAM.    to  waivc  objcctions  to  title,  but  are  evidence  of  such 
In  the^  matter  j^^^^^^^     ^yj^^  j^^^^  ^j^j^j^  ^^  ^^^  produced  in  the  for- 

Babbinotok.    mer  case  (a),  is  now  produced,  and  no  such  proviso  is 

to  be  found  therein  as  was  stated  to  exist  in  the  former 
case  (a) :  it  is  a  common  lease. 

The  intent  with  which  that  lease  was  executed  is  so 
illustrated  by  the  other  facts  of  this  case  as  to  render  ii 
clear  that  it  was  granted  after  the  purchaser  was  tho- 
roughly acquainted  with  all  the  title,  and  had  aban- 
doned all  idea  of  objecting  thereto.  The  case  submitted 
for  the  opinion  of  counsel,  as  to  the  life  estate,  contains 
statements  clearly  showing  that  the  party  knew  all  ob- 
jections to  tide,  and  intended  to  waive  them.  As  to  any 
objection  to  the  validity  of  the  commission,  the  Court 
would  never  supersede  under  the  circumstances,  the 
bankrupt  being  certificated.  The  estate  was  mortgaged 
to  Skirreit  under  trusts  which  have  never  arisen,  there- 
fore the  mortgage  to  him,  being  of  an  equitable  estate 
only,  is  no  objection  to  tide.  As  to  parties  to  the  con- 
veyance, no  difficulty  will  arise :  as  to  the  bankrupt,  the 
Court  can  compel  him  to  convey  (&) ;  as  to  Skirrett  and 
the  assignee  under  the  insolvency,  if  this  were  a  sale  in  the 
master's  office,  and  they  were  merely  formal  parties,  and 
refused  to  execute  it,  would  it  not  be  at  the  risk  of  pay- 
ing the  costs  of  an  application  to  the  Court  to  compel 
them  ?  There  is  no  substantial  objection  to  title,  and 
It  appears  to  me  that  the  repugnance  to  complete  the 
purchase  arises  from  other  reasons  than  those  alleged. 

Ordered. 


(rt)  Ex  parte  Barrington,  1  Mont.  Sf  Ayr.  655. 

(b)  6  Geo.  4.  c.  16.  s.  78.     Ex  parte  Hargravc,  2  GL  ^  J.  59. 
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Ex  parte  THOMAS  ROGERS.--In  the  matter  of        C.  of  R. 

WILLIAM  ROGERS.  Afcr.9§-14, 

1835. 

George  ROGERS  was  the  brother  of  the  bank-  .W»>»P«i«ion- 

mg  creditor 

rupt,   and   issued    the  fiat  on  a   debt,   since   reduced  pay  a  bill  which 

by  the  commissioner  below  1002.     The  petitioner  had  the  bankrupt's 

also  accepted  an  accommodation  bill  for  the  bankrupt,  JS^t°lS|;^i 

which  the  bankrupt  indorsed  to  Moger  and  Smiih,  who  proved  by  the 

holder^  he  may 

proved  under  the  bankruptcy,  and  also  brought  an  action  use  the  name  of 
against  the  petitioner  as  acceptor,  who  paid  the  amount  ditof  MiTSib^ 
to  Moger  and  SmiiA.  stitution  for  his 

rrw  .  •        «        I  ...  !•  rrw  ^'^  insufficient 

This  was  a  motion  by  the  petitionmg  creditor,  Tnomaa  debt. 
Sogers t  that  he  might  be  at  liberty  to  present  a  petition 
to  this  Court,  in  the  name  of  Moger  and  Smith,  praying 
for  an  order  that  the  fiat  might  be  proceeded  in ;  and 
further  praying  that  the  costs,  charges,  and  expenses  of 
and  incident  to  the  said  petition,  and  consequent  thereon, 
might  be  paid  out  of  the  estate  and  effects  of  the  bank- 
rupt, the  said  Thomas  Rogers  thereby  undertaking  to 
indemnify  Moger  and  Smith  against  all  costs  that  might 
ensue  in  consequence  of  the  presentation  of  such  petition 
in  the  names  of  Moger  and  Smith. 

Mr.  Sfvcmston  and  Mr.  G.  L,  Russell  for  the  motion : 
— *Thi8  b  a  petition  to  substitute  a  new  pedtioning  cre- 
ditor's debt  under  6  Geo.  4.  c.  16.  ss.  18  and  52.  Sec- 
tion 52  enacts,  <^  that  any  person  who  at  the  issuing  the 
commission  shall  be  surety  or  liable  for  any  debt  of  the 
bankrupt,  if  he  shall  have  paid  the  debt,  although  he 
may  have  paid  the  same  after  the  commission  issued,  if 
the  creditor  shall  have  proved  his  debt  under  the  com- 
mission, shall  be  entitled  to  stand  in  the  place  of  such 
creditor  as  to  the  dividends  and  all  other  rights  under 
the  said  commission  which  such  creditor  possessed  or 


164  CASES  IN  BANKRUPTCY. 

1835.        would  be  entitled  to  in  respect  of  such  proof/'     And 

section  18  enacts,  **  that  if  after  adjudication  the  debt  or 

BxyoEM^  debts  of  the  petitioning  creditor  or  creditors,  or  any  of 
In  the  matter  them,  be  found  insufficient  to  support  a  commission,  it 
RoGEBs.  shall  be  lawful  for  the  lord  Chancelbr,  upon  the  appli- 
cation of  any  other  creditor  or  creditors  having  proved 
any  debt  or  debts  sufficient  to  support  a  cxxnmission, 
provided  such  debt  or  debts  has  or  have  been  incurred 
not  anterior  to  the  debt  or  debts  of  the  petitioning  ere- 
ditor  or  creditors,  to  order  the  said  commission  to  be 
proceeded  in,  and  it  shall  by  such  order  be  deemed 
valid.'* 

Mr.  Beihellf  for  Smiih  and  Co.,  opposed  the  motion. 
Smith  and  Co.  object  to  their  names  being  used. 

1st.  The  petitioner  cannot  apply  on  his  own  behalf,  as 
the  18th  section  expressly  excludes  him,  the  words  being 
<<  any  other  creditor."  Even  without  these  words  he 
would  be  excluded,  as  he  paid  the  money  to  Moger  and 
Co.  after  the  fiat  issued,  whereas  the  debt  to  support  a 
fiat  must  be  an  existing  debt  when  the  fiat  issues ;  and 
the  18th  section  clearly  requires  that  the  debt  to  be  sub- 
stituted should  be  a  bond  fide  legal  debt,  outstanding  at 
the  time  of  the  act  of  bankruptcy,  and  one  on  which  the 
petitioning  creditor  proposed  to  be  substituted  might 
have  brought  an  action  in  his  own  name.  The  words  are 
<<  any  other  creditor ;"  but  Rogers  was  not  a  creditor  on 
these  bills  when  the  fiat  issued;  even  now  he  is  not  a  cre- 
ditor on  the  proceedings.  Nor  can  the  applicant  sup- 
port this  application  under  section  52;  that  clause  gives 
the  surety  who  pays,  all  rights  which  the  original  creditor 
possessed  ^^  in  respect  of  such  prooi^''  that  is,  to  receive 
dividends,  assent  to  or  dissent  fix)m  the  certificate,  &c. 
Moreover^  a  surety  who  pays  becomes  merely  the  equit- 
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able  assignee  ot  the  debt,  and  an  equitable  debt  will  not        1835. 
snpport  a  fiat  

Ex  parte 
Rogers. 

2d.  The  application  cannot  be  supported  in  the  names  '"  ^  matter 
of  Moger  and  SmUh.  Even  if  the  Court  give  the  ap-  Rogbas. 
plicant  leave  to  use  their  names  contnuy  to  their  wish, 
yet,  the  bills  being  paid,  the  debt  of  Moger  and  Smith  is 
absolutely  gone  and  extinct,  so  that,  as  SmUh  and  Co. 
could  not  apply  on  behalf  of  themselves,  so  neither  can 
the  applicant  make  use  of  their  names. 

The  whole  therefore  comes  to  this :  Moger  and  SmUh 
could  not  support  this  application  on  their  own  behalf, 
as  they  are  paid  in  full;  Rogers  cannot  snpport   the 
application,  as  he  b  not  ^'  any  other  creditor."     There 
fore  the  motion  must  be  dismissed. 

Mr.  Swanston,  in  reply :  —  If  the  petitioner  came  to 
prove  under  section  52  he  must  exhibit  the  bills,  there- 
fore they  are  not  utterly  gone  for  all  purposes*  A  peti- 
tioner under  section  52  is  not  a  mere  assignee  of  a  debt, 
but  having  paid  he  becomes  a  fuU  legal  creditor. 

Th£  Chief  Judge  :  —  Nothing  said  on  behalf  of  the 
applicant  has  convinced  me  that  he  should  succeed,  but 
as  one  of  the  judges  (a)  is  of  a  contrary  opinion,  I  wish 
to  consult  with  that  judge. 

Sir  George  Hose :  —  I  think  the  52d  section  never 
intended  to  confer  the  right  contended  for;  that  section 
only  puts  the  surety  in  the  place  of  the  creditor  as  to 
proof  and  its  consequences  of  dividend,  &c.  Even  if 
Smith  and  Co.  consented,  yet  the  moment  their  debt  was 
paid  it  was,  as  to  them,  extinct;  and  Sogers  is  not  ^ any 

'  ■^'■*~'^  ■  ■        »  '        '       '  *  111! 

(a)  Sir  John  Cross  • 
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1835.        other  creditor.*'     The  petitioner's  claim  is  money  paid 
and  advanced  for  the  bankrupt  since  the  fiat  issued. 

Ex  parU 

•  ROGEBS. 

In  the  matter  Cur.  ad.  vulL 

of 
Rogers.  r^.      ^  ▼  ,  ^ 

March  14.        T^^e  Chief  Judge  :—  (a) 

The  debt  sought  to  be  substituted  arises  from  the  ap- 
plicant having  been  compelled  to  take  up  bills  accepted 
by  him  for  the  accommodation  of  the  bankrupt,  and  the 
ground  of  the  application  was,  that  he  was  a  surety  for 
the  bankrupt  within  6  Geo.  4.  c.  16,  sect.  52. 

Upon  consideration,  we  are  of  opinion  that  the  appli- 
cant comes  stricdy  within  the  terms  of  that  section. 
When  this  case  was  last  before  the  Court,  all  the  judges 
felt  great  difficulty  in  finding  that  this  was  a  case  con- 
templated by  the  l^slature  in  that  section,  as  its  object 
then  appeared  to  us  to  be,  to  remedy  the  inconveniences  to 
which  a  surety  was  exposed  before  the  49  Geo.  3.  c.  121 , 
sect.  8.  The  present  act  contains  words  not  in  the 
49Geo.  3.,  viz.  ^'all  other  r]ghts;"(&)  these  words  appeared 
to  me  to  apply  only  to  rights  to  vote  in  the  choice  of 
assignees,  receiving  dividend,  and  assenting  to  or  dis- 
senting from  the  certificate,  and  not  to  any  right  under 
the  18th  section  of  6  Geo.  4.  c.  16.  Besides  which,  tliat 
clause  excludes  the  same  petitioning  creditor  from  sub- 
stituting another  debt,  which  is  as  a  punishment  to  him 
for  taking  out  a  fiat  on  a  debt  which  would  not  support 
it ;  but  that  difficulty  is  not  insurmountable  if  the  other 

(a)  These  judgments  are  ^jr  r^  the  diTidends  upon  such  proof.'* 

laiione.  .  Hie  words  in  6  Geo.  4.  c.  16.  sec. 

{b)  The  words  in  49  Geo.  3.  52.  are,  **  shall  be  entitled  to 
c.  1 3 1 .  sect.  8.  are,  ^  And  the  ere-  stand  in  the  place  of  such  credi- 
ditor  shall  have  proved  his  debt  tor  as  to  the  dividends  and  all 
under  the  commisuon,  to  stand  other  rights  under  the  said  coin- 
in  the  place  of  the  creditor  as  to  mission." 
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difficulty  as  to  the  52d  section  can  be  got  over.     I  also        1835. 

felt  another  objection,  namely,  that  the  applicant  Rogers        

was  not  a  creditor  upon  the  proceedings,  and  Moger  and       Roi^Rsr 

Smithy  who  were  creditors,  were  not  the  petitioners,  nor  '"  *^®  matter 

consenting  to  allow  their  names  to  be  used.     But  Smith       Rogers. 

and  Co.  had  a  right  to  have  substituted  their  debt  before 

it  was  paid,  and  BogerSy  having  paid  them,  stands  in  their 

place  as  to  ^*  dividends  and  all  other  rights."     The  52d 

section  contains  very  general  words,  giving  the  surety 

pajring  the  debt  all  the  rights  which  the  original  creditor 

would  have  possessed.     Moger  and  SmUh  do  not  consent 

to  this  application,  but  they  give  no  reason  for  refusing. 

The  question  then  becomes,  Whether,  notwithstanding 

their  opposition,  we  can  make  the  order  prayed  ?     The 

Court  are  of  opinion,  that  Moger  and  SmUh  ought  to 

consent  to  the  petitioner  presenting  such  a  petition  as 

may  enable  the  Court  to  grant  the  relief  sought 

Sir  John  Cross :  — 

Sogers  being  surety  for  the  bankrupt,  and  having  paid 
the  debt,  is  entided  to  stand  in  the  place  of  Moger  and 
Smith  as  to  all  those  rights  and  privileges  which  they 
originally  possessed.  The  debt  is  transferred  to  the 
surety,  so  that  it  is  perfectly  clear  that  if  he  had  not 
been  petitioning  creditor  he  might  have  substituted  the 
debt  after  paying  Moger  and  Co.  I'he  difficulty  arises 
from  ^  any  other  creditor,''  used  in  the  18th  section,  and 
which  seems  to  exclude  the  right  of  any  person  who  was 
not  a  creditor  on  a  debt  when  tlie  fiat  issued,' and  a  creditor 
on  the  proceedings,  from  coming  here  to  substitute;  but 
he  does  not  come  in  his  own  right,  but  in  atUer  droits  in 
right  of  Moger  and  Smith.  Suppose  a  creditor  had  died 
and  had  made  Sogers  his  executor,  Rogers  in  character 
of  executor  clearly  might  have  come  to  substitute;  and 
why  may  he  not  as  surety,  coming  in  the  right  of  Smith 
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18S5.       and  Co,  ?    The  words  of  the  18th  section,  <<  any  other 

creditor,"  being  apparently  opposed  to  the  right  of  the 

RoGEES.      applicant  to  act  in  his  own  name,  he  comes  here  for  leave 

In  the  matter  ^  ^^  ^^  names  of  Moger  and  Co.,  as  is  usual  practice 

RooBBS.       to  permit  the  name  of  an  assignee  to  be  used  in  an  action, 

on  giving  him  an  indemnity. 

Sir  George  Base:  — 

This  is  quite  a  new  case.  On  the  former  occasion 
I  had  some  doubts,  but  on  consideration,  those  doubts 
resolve  themselves  into  the  ground  of  a  contrary  opinion 
to  what  I  then  entertained. 

It  at  first  struck  me  that  this  was  not  a  case  contem- 
plated by  the  act,  the  party  not  being  ^^  any  other  credi- 
tor,'' and  because  the  terms  of  the  act  appear  to  imply 
that  the  application  must  be  by  a  creditor  having  a  debt 
existing  on  the  proceedings. 

As  regards  the  petitioning  creditor  personally,  the 
Court  is  not  over  anxious  to  relieve  a  petitioning  credi- 
tor from  the  consequences  of  issuing  a  fiat  on  an  insuffi- 
cient debt;  but  as  he  stands  before  the  Court  now,  that 
would  not  induce  us  to  refuse  assistance,  he  paying  all 
costs. 

It  was  said,  on  behalf  of  Moger  and  Co.,  that  a  surety 
who  pays  a  debt  is  merely  an  equitable  assignee  of  the 
debt,  and  therefore  cannot  support  a  fiat  which  requires 
a  legal  debt.  But  this,  being  a  court  of  equity,  possesses 
the  means  of  overcoming  that  difficulty  in  point  of  law ; 
and  here  a  surety,  who  cannot  proceed  in  his  own  name, 
may  nevertheless  call  on  the  creditor  whom  he  has  paid  to 
allow  him  to  use  tlie  name  of  such  creditor  in  any  pro- 
ceedings to  recover  the  debt  from  the  principal;  the 
surety  might  even  say,  <<  Here  is  the  money,  and  as  the 
only  way  in  which  I  can  recover  from  my  principal  is 
through  a  fiati  you  must  strike  a  docket  against  my  prin- 

14 
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dpal."     If  such  a  case  aro6e>  there  might  be  a  difficulty        1835. 
as  to  the  affidavit  to  be  made  on  striking  the  docket^  but        

1  •        •  ■     1      j»  -I      •  1  ^*  parte 

perhaps  it  might  be  dispensed  with.  Rogers. 

The  moment  the  bill  was  paid,  the  debt  as  to  Smith  ^"  ^®  matter 
and  Co.  was,  it  is  true,  extinguished,  but  still  it  remained       Rogers. 
in  force,  as  against  the  bankrupt,  for  the  benefit  of  the 
surety  who  paid  it 

All  that  is  now  asked  is,  that  Rogers^  the  surety,  may 
be  at  liberty  to  speak  to  the  Court  in  the  name  of  the 
original  creditors,  Moger  and  Smith. 

No  substantial  objection  has  been  urged  against  per- 
mitting the  name  of  Moger  and  Smith  to  be  used  for 
that  purpose;  and  it  is  very  unjust  in  a  creditor,  whose 
debt  has  been  paid  by  a  surety,  to  throw  any  obstacles  in 
the  way  of  the  surety  being  repaid. 

The  applicant  has  a  moral  right  to  what  he  asks,  there- 
fore the  equity  is  in  his  favour. 

It  therefore  appears  to  me  it  will  be  sufficient  to 
inquire,  Whether,  at  the  time  of  the  substitution,  there 
were  any  kind  of  debt  owing  to  the  surety  ?  and,  Whether, 
at  the  time  of  the  payment  by  the  surety,  there  was  such 
a  debt  in  Moger  and  Smith  as  would  support  a  fiat  ?  Both 
which  inquiries,  I  am  of  opinion,  must  be  answered  in 
the  affirmative. 

The  order  made  was  as  follows :  — 

This  Court  doth  declare,  that  the  said  Thomas  Sogers 
is  entitled  to  stand  in  the  place  of  the  said  George  Moger 
and  John  Smith  in  respect  of  the  debts  due  on  the  bills 
of  exchange,  dated  the  11th  January  and  1st  November 
18S3,  and  proved  by  them  under  the  said  fiat,  as  to  the 
dividends,  and  such  proof  or  proofs,  and  all  other  rights 
under  the  fiat  in  respect  to  the  said  debts  respectively, 
and  for  that  purpose,  if  necessary,  to  use  the  names  of 
the  said  George  Moger  and  John  Smith  in  any  appli- 
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Ex  parte 
Rogers. 


1885.  cation  or  proceedings  to  support  such  fiat,  upon  giving 
to  the  said  George  Moger  and  John  Smith  a  good  and 
sufficient  indemnity  against  all  loss,  costs,  charges,  da- 
In  the  matter  mages,  or  expenses  they  may  incur,  sustain,  or  be  put 
Rogers.  unto  in  respect  thereof;  and  the  Court  dodi  hereby  refer 
to  Urcmcis  Gregg  esq.  to  settle  and  approve  of  the  said 
indemnity  between  the  parties,  if  they  differ  about  the 
same*  And  it  is  ordered,  that  the  costs  of  the  said 
Thomeu  BogerSy  and  of  George  Moger  and  John  Smiih^ 
of  this  application  and  the  indenmiQr,  and  incidental 
thereto,  be  paid  by  Thomas  Sogers. 


C.  of  R. 

March  10. 

1835. 

The  owner  of 
the  freehold 
gaTe  a  mort- 
gage for  a  term 
of  yeara^  but  re- 
mained in  pos- 
sesion; while 
in  possession  he 
added  fixtures. 
Held,  the  fix- 
tures were  not 
in  his  reputed 
ownership. 


Ex  parte  BELCHER.  — In  the  matter  of 

MABERLY. 

1  HIS  petition,  which  was  presented  by  the  assignees, 
stated  that  Maberlyy  upon  the  marriage  of  his  son,  mort- 
gaged to  the  trustees  of  the  settlement  for  a  term  of 
years  in  certain  premises  of  which  he  was  seized  in  fee, 
to  secure  1 5,000/,  for  the  purposes  of  the  settlement.  The 
deed  contained  the  following  common  words :  —  ^<  And 
also  all  and  singular  houses,  outhouses,  buildings,  bams, 
stables,  yards,  backsides,  orchards,  gardens,  ways,  waters, 
watercourses,  mines,  woods,  underwoods,  commons,  com- 
mon of  pasture  and  turbary,  hedges,  fences,  lights,  liberties, 
easements,  profits,  privileges,  emoluments,  hereditaments, 
and  apperdnents  whatsoever  to  the  said  mansion,  mes- 
suages, lands,  tenements,  hereditaments,  and  premises 
herein-before  granted,  released,  and  confirmed  or  men- 
tioned, and  intended  so  to  be,  or  any  part  or  parts  thereof 
belonging  or  in  anywise  appertaining,  to  or  with  the  same^ 
or  any  part  thereof  usually  holden,  occupied,  or  enjoyed, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part. 
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parcel,  or  member  thereof."     Maberly  continued  in  pos-        1835. 
session,  and,  after  the  mortgage  was  executed,  added  • 

various  fixtures  to  those  which  were  annexed  when  the       Belchsb. 
mortgage  was  executed.   A  few  months  before  the  bank-  '°  '^®  matter 
ruptcy  Maberly  lent  the  house  to  the  Duke  of  Richmond      Mabebly. 
to  occupy  as  a  furnished  house  without  paying  any  rent, 
who  continued  to  occupy  it  until  the  bankruptcy.     The 
questions  were — Ist  Whether  tenant's  fixtures  passed  by 
the  conveyance  ?    2nd.  Supposing  they  passed,  whether 
they  were  within  section  72  as  to  reputed  ownership. 

The  mortgagee  consented  to  the  jurisdiction. 

Mr.  Swandan  and  Mr.  Montagu  for  the  petition  :  — 
The  first  point  is,  whether  the  fixtures  were  in  the 
reputed  ownership  of  the  bankrupt  ?     On  this  subject 
the  principle  is  clear,  that  real  chattels  do  not  in  general 
pass  as  in  the  reputed  ownership,  because  their  pos- 
sesion does  not  raise  a  reputation  of  ownership;  but 
personal  chattels  do  so  pass.     This  is  the  common  prin- 
ciple on  which  a  whole  dass  of  decisions  as  to  traders  is 
founded.    Hie  possession  of  real  property  does  not  raise 
such  a  reputation  of  property  in  the  possessor  as  to 
mislead  the  public, — Coombs  v.  Beautnonif  5  Bam.  SfAdol. 
77,   and  therefore  dealing  in  real  property  has  been 
held  not  to  constitute  a  trading ;  but  if  fixed  property 
be  of  such  a  nature  as  to  create  this  reputation,  it  must 
fidl  within  the  statute.     The  reason  ceasing,  the  excep- 
tion ceases.     Such  is  the  law  with  respect  to  personal 
property;   for  when  the  possession  does  not  create  a 
reputation  of  ownership,  it  is  not  within  the  statute,  as 
in  all  the  various  cases  of  bankers,  factors,  trustees,  &c., 
particularly  in  Bidcut  v.  Uoydy  Moni.  103,  in  which  case 
large  quandties  of  tallow  were  in  the  docks  in  the  name 
of  the  bankrupt,  but  the  transfer  dckete  were  deposited 
Vol.  II.  M 
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1835.        with  Ucyd  and  Co.  The  Court  held,  that  the  possesion 
by  the  bankrupt  of  the  tallow,  by  its  being  entered  in 

jctx  ooytc 

Belchek.  his  name,  did  not  create  a  reputation  of  ownership,  as  the 
In  the  matter  right  ^^s  transferrable  by  a  transfer  of  the  tickets.  So 
Maberly.  in  Thompson  v.  Bradbury^  1  Bing.j  New  Series,  826, 
a  coal  merchant  hired  barges,  upon  which  his  name  was 
painted,  and  they  were  registered  in  his  name  under  the 
waterman's  act ;  but  they  were  held  not  in  his  reputed 
ownership,  there  being  a  custom  in  the  trade  so  to  hire 
and  deal  with  barges.  The  question  on  which  erery 
case  turns  is.  Does  the  possession  create  a  reputation  of 
ownership?  That  the  possession  of  tenants'  fixtures 
creates  in  general  a  reputation  of  ownership  in  the  pos- 
sessor cannot  be  denied.  There  may  be  exceptions,  as 
in  houses  at  watering  places;  but,  in  general,  the 
position  cannot  be  controverted.  Upon  the  very  prin- 
ciple, therefore,  that  fixtures  in  general  do  not  pass, 
because  they  do  not  create  a  reputation  of  ownership, 
tenants'  fixtures  do  pass,  because  they  do  create  such 
reputation.  The  distinction  between  tenants  and  other 
fixtures  has  not  been  made  till  of  late  years ;  but,  under 
the  general  name  of  fixtures,  all  fixtures  have  been  ex- 
cluded from  the  operation  of  the  statute.  This  hasty 
generalization,  this  hasty  mode  of  establishing  a  general 
practice  from  a  particular  case,  without  regarding  the 
principle,  is  not  peculiar  to  legal  reasoning.  We  are 
now  to  consider  whether  the  rule  has  not  been  supposed 
to  be  more  general  than  it  really  is. 

The  first  case  is  Russell  v.  Bishop^  5  Russ.  347,  which 
has  been  supposed  to  be  contrary.  It  is  nothing  but 
supposition;  for,  when  examined,  it  will  be  found  to 
confirm  tlie  doctrine  that  tenants'  fixtures  are  within  the 
statute.  The  marginal  note  is,  <<  Machinery  affixed  to 
the  freehold  of  iron  works  is  not  considered  to  be  within 
the  order  and  disposition  of  the  bankrupt  trader,  where^ 

11 
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by  the  custom  of  the  country  when  iron  works  are  let,        1686. 
such  articles  are  furnished  by  and  continue  to  be  the      „ 

,  Jo*  parte 

property  of  the  lessor;"   and  that  this  is  correct  will      Belcher. 
^pear  by  referring  to  the  judgment  of  the  Master  of  '°  the^^matter 
xhe   Rolls.     In  Place  v.  Fagg^  4  Mann  ^  By.  277^      Mabult. 
Mr.  Justice  Bayiey  says,  ^<  Fixtures  which  the  tenant 
has  a  right  to  remove  may  be  treated  as  chattels  in  a 
proceeding  against  the  tenant,  but  as  against  the  owner 
of  the  estate  they  are  part  of  the  freehold."     This  ap- 
pears in  &vour  of  the  supposition  that  tenants'  fixtures 
do  not  pass.     Whether  it  is  more  than  appearance  is, 
to  say  the  least,  doubtful. 

The  next  case  is  Hubbard  v.  BagshaWy  4  Sim.  326, 
which  was  followed  by  Trappes  v.  Harter^  8  Tgrw.  624, 
in  which,  though  the  decision  was  on  the  ground  that 
the  fixtures  were  not  intended  to  pass,  yet  the  dicta  of 
Lord  LyndkurBt  show  his  opinion  to  be,  that  they  would 
be  in  the  reputed  ownership.  He  says  (p.  625),  ^  It 
also  appears  that  machinery  of  this  description  is  in  that 
part  of  the  country  constantly  bought  and  sold  without 
reference  to  the  fireehold  as  between  landlord  and  tenant ; 
it  is  dear  that  such  machinery  put  up  by  the  tenant 
might  be  removed  by  him.  The  bankrupts  were  the 
reputed  owners  of  the  machinery,  and,  in  consequence 
of  their  being  so  considered,  obtained  extensive  credit 
,We  are  of  opinion,  therefore,  that,  with  respect  to 
machinery  of  this  description,  erected  by  the  bankrupts 
Sot  the  purposes  of  trade,  it  would  have  passed  to  the 
executor,  and  not  to  the  heir,  and  that  it  was  the  part- 
nership  estate  of  the  bankrupts."  And  (at  page  628), 
<<  Now  these  authorities  lead  us  to  the  conclusion,  that 
wh^re  utensils  and  machinery  are  erected  by  the  owner 
fer  the  purpose  of  trade  only  in  a  neighbourhood  where 
such  utenrils  and  machinery  as  these  would  commonly 
have  been  removed,  and  when  this  can  be  done  without 

M  2 
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1835.        injury  to  the  inheritance,  they  form  an  exception  to  the 
'        general  rule,  and  are  not  to  be  taken  as  part  of  the 

Belcher,      inheritance,  bat  as  personal  estate." 
In  the^mattcr       j^  Qxmbs  v.  Beaumont,  5  Bam.  §•  AdoL  77,  Mr.  Jus- 

Mabbbly.  tice  Littledale  thus  clearly  lays  down  the  principle :  •--• 
*^  Property  affixed  to  the  freehold  is  not  within  the 
intent  of  the  statute,  because  the  possession  of  such 
property  does  not  create  a  visible  ownership  in  the 
bankrupt."  And  Mr.  Justice  Parke  says^  '^  This  was 
determined  in  the  case  of  Horn  v.  Baker^  9  East^  215; 
and  since  that  case^  as  far  as  my  experience  goes,  I 
never  knew  that  any  distinction  was  made  between  sueh 
fixtures  as  would  be  removable  between  lord  and  tenant 
and  such  as  would  not." 

From  this  observation  of  Mr.  Justice  Parker  ^<  as  far 
as  my  experience  goes,"  it  is  not  too  much  to  infer  that 
he  had  not  examined  it  with  his  usual  accuracy,  but 
that  he  acted  under  the  general  impression  that  Horn 
V.  Baker  extended  to  all  fixtures,  although  in  that  case 
the  question  of  tenants'  fixtures  was  not  agitated. 

In  BoydeU  v.  M'Michel^  2  Cromp.  ^  Mees.  183,  S.  C« 
3  Tyrw.  980,  the  Court  decided,  that,  according  to  Horn 
V.  Bakery  no  fixtures  are  goods  and  chattels  within  the 
meaning  of  the  act ;  but  we  repeat  that  this  was  never 
laid  down  in  Horn  v.  Baker. 

The  next  case  is  ex  parte  Austin,  1  Dea.  8f  Ch.  207, 
where  Sir  George  Rose  said,  <^  I  have  no  hesitation  in  say- 
ing, that  where  fixtures  are  capable  of  removal,  as  between 
landlord  and  tenant,  without  injury  to  the  freehold,  they 
are  in  the  order  and  disposition  of  the  bankrupt."  This 
was  followed  by  ex  parte  Lloyd,  1  Moni.  SfAyr.  494,  where 
Sir  George  Rose  says,  <^  It  has  been  urged,  that  where  a 
custom  to  let  machinery  exists,  that  prevents  the  doctrine 
of  reputed  ownership  from  attaching.  Such  is  not  the  case, 
as  was  decided  in  Lingard  v.  Messiter,  1  Bam.  $*  Cres,  308. 
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A»  B.  was  the  owner  of  machinery  which  was  seized 
under  an  execution,  and  conveyed  by  a  bill  of  sale  to  a 


1835. 


Ex  parte 


creditor,  who  afterwards  demised  them  to  A.  B.  at  an  .Bb^.cheii. 
annual  rent.  A.B.  subsequently  became  a  bankrupt.  In  the  matter 
The  counsel  for  the  defendant  urged^  that  it  was  proved  -Mabbblt. 
that  there  was  a  usage  to  rent  such  machinery,  and  cited 
.Horn  V.  Bakery  9  Easty  215 ;  but  it  was  held  that  the 
machinery  passed  to  the  assignees,  as  having  been  in  the 
reputed  ownership  of  A^  B.  In  that  case  Mr.  Justice 
Barley  said,  *'  When  once  it  is  proved  that  the  bank- 
rupt has  been  the  owner,  and  has  continued  in  pos- 
session till  the  time  of  the  act  of  bankruptcy,  the 
•presumption  is,  that  he  then  continued  in  possession  in 
the  character  of  owner,  and  therefore  proof  of  those 
fiicts  is  primd  facie  evidence  that  the  bankrupt  is  both 
reputed  and  real  owner.  In  this  case  it  was  proved 
that  the  bankrupt  was  once  the  owner  of  the  machinery, 
and  the  jury  have  found  that  it  continued  in  his  posses- 
sion till  the  time  of  the  act  of  bankruptcy.  That  being 
so,  the  reputed  ownership  must  be  presumed  to  have 
continued  so  long  as  the  possession  continued ;  and  the 
other  judges  made  observations  to  the  same  effect.  It 
is  submitted  that  this  case  of  lAngard  v.  Messiter  is  so 
similar  in  its  circumstances  to  the  case  now  before  the 
:  Court  as  to  serve  as  a  precedent" 

The  last  case  is  ex  parte  Wibalh  oM^  page  ^1* 

Mr.  Bichards  and  Mr.  Beynoldsy  contra^  were  stopped. 


The  Chief  Juogb  :  — 

This  is  a  petition  by  the  assignees  to  have  certain 
property  delivered  to  them,  as  having  been  in  the 
reputed  ownership  of  the  bankrupt.  Assignees  are  en- 
titled to  all  the  property  of  the  bankrupt,  whether  real 
or  personal^  and  to  all  which,  though  not  actually  the 
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1885.       bankrupt's,  wbh  in  his  reputed  ownership.     In  this  ease 
the  assiirnees  claim  on  two  irrounds.     First,  that  the 

Belghea.      bankrupt  was  the  true  owner,  as  the  fixtures  in  question 
In  the  matter  ^^|^  ^^^  included  in  the  mortgage ;  if  so,  there  would 

Maberlt.  be  an  end  of  the  question,  as  the  bankrupt  would  be  the 
true  owner.  And  here  a  distinction  was  attempted  to 
be  drawn  between  those  things  which  were  affixed  at  the 
time  of  the  mortgage  and  those  which  were  subsequently 
attached  by  the  bankrupt,  and  it  has  been  urged  that 
the  mortgagee  has  no  right  to  the  latter.  It  is  also  said, 
that  some  portions  of  the  property  are  not  fixtures, 
strictly  speaking,  but  furniture.  If  that  were  so,  the 
asdgnees  would  be  clearly  entitled  thereto;  but  the 
affidavits  show  that  they  were  fixtures,  not  only  modelled 
and  fitted  into  recesses,  which  would  not  make  them 
fixtures,  but  also  fixed  by  nails  and  plugs,  which  makes 
them  fixtures.  A  further  distinction  was  attempted  to 
be  made  between  landlords*  fixtures  and  tenants'  fix- 
tures, that  is,  those  attadied  by  the  landlord  and  those 
attached  by  the  t^ant.  Those  which  the  tenant  cannot 
remove  ure^  Ist,  those  affixed  by  the  landlord  himself  or 
some  of  those  affixed  by  the  tenant.  Those  affixed  by 
the  landlord  himself  cannot  be  removed  by  the  tenant, 
and  the  general  rule  formerly  was  the  same  as  to  the 
tenant.  That  has  been  relaxed  as  to  some,  but  not  as 
to  all  fixtures :  he  cannot  remove  if  he  would  thereby 
materially  injure  the  premises,  even  though  put  up  for 
trade  purposes.  Tlie  fixtures  in  this  case,  however,  are 
such  as,  if  fixed  by  a  tenant  during  his  term,  he  might 
remove  during  or  at  the  end  of  the  term. 

It  always  was  my  opinion,  that  if  the  owner  of  the 
freehold  attached  any  fixture  to  the  freehold,  such  as  a 
grate,  it  becomes  a  permanent  fixture,  so  that  on  letting 
the  premises  the  fixtures  are  let  along  therewith ;  and  on 
ordinary  occasions  like  the  present  there  is  no  distinction 
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whether  the  premises  be  sold,  leased,   or  mortgaged.        1835. 

A  mortgage  of  the  premises  made  by  the  landlord  is^       

a  mortgage  of  the  fixtures  also.     The  opinion  of  Lord      BEiiiiEB. 
Hardmckt  in  ex  parte  Qtdncey^  1  Atk.  477,  rested  on  the  ^"  ^**®  matter 
peculiar  clrcumstanoes  of  the  case,  especially  the  intent      Mabealy, 
of  the  parties ;  but  his  opinion  does  not  appear  to  me  to 
impugn  the  general  rule,  that  when  a  landlord  parts 
with  the  freehold  he  parts  with  all  attached.     It  has 
been  argued  that  the  fixtures  attached  by  the  mort- 
gagor, while  in  possession  after  the  mortgage^  passed  to 
the  assignees,  and  not  to  the  mortgagee.     There  is  no 
ca9e,  or  even  dictum,  to  the  efiect  that  where  a  mort- 
gagor in  possession  alters  the  premises  by  additions,  that 
the  addition  does  not  belong  to  the  mortgagee.     There 
is  no  distinction  on  that  ground.     I  am  Jtherefore  of 
opinion  that  all  the  fixtures  passed  to  the  mortgagee. 

The  next  question  is,  whether  the  fixtures  were  in  the 
reputed  ownership  ?  Part  of  the  premises  were  let  to 
a  tenant,  and  Sherly  House  wasj  by  permission  of  the 
bankrupt^  inhabited  by  the  Duke  of  Richmond.  That 
would  not  prevent  reputed  ownership  attaching,  the 
possession  of  the  tenant  being  the  possession  of  the  land- 
lord. The  question  therefore  is,  whether  or  not  these 
were  goods  and  chattels?  Many  nice  and  difficult 
points  arise  in  disputes  between  a  tenant  and  a  mort- 
gagee, and  the  cases  thereon  have  occasioned  me  some 
difficulty.  It  appears  to  have  been  the  opinion  of  the 
judges  of  the  common  law  courts  that  no  fixtures 
are  goods  and  chattels,  of  whatever  kind  they  may  be, 
or  for  whatever  purpose  affixed^  whether  for  trade  pur- 
poses or  otherwise ;  Coombs  v.  Beawnonij  5  Bant,  ff  AdoL 
72,  BaydeU  v.  M^Michdy  1  Cromp.j  Mees,j  and  Boscoe^ 
.  177^especially  the  last>  where  the  question  turned  on  the 
right  of  the  assignees  to  remove  stoves,  grates,  cisterns^ 
&c.^  attached  by  the  tenant. 
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1835.  Justices  Park  and  Aldenon  thought  these  did  not  pass 

to  the  assignees  by  the  assignment.   There  are>  however, 

Belcher,      cases  against  the  rule  thus  broadly  laid  down,  which 
In  the  matter  qq^q^  have  occurred  in  bankruptcy,  such  as  Rujffbrd  v. 

Mabkrlt.  Bishop,  5  Russ.  346 ;  for  I  think  that  the  judge  who 
decided  that  case  would  not  have  agreed  in  the  rule  so 
laid  down  in  the  two  cases  of  Coombs  v.  Beaumontf 
5  Bam.  Sf  Adol.  72,  and  Boydell  v.  M^Michdy  1  Cromp,^ 
Mees.,  8f  Bos.,  177.  And  Sir  George  Base  in  many  cases, 
and,  for  one,  in  ex  parte  Austin^  1  Dea.  ^  Ch.  207,  ap- 
pears to  be  of  the  same  opinion  as  myself.  If  it  became 
necessary  to  determine  which  line  of  decision  should  be 
followed,  I  should  have  wished  to  consider  my  judgment; 
but  it  appears  to  me  that  the  question  does  not  arise  here, 
this  not  being  a  question  between  landlord  and  tenant, 
but  between  the  assignees  and  the  mortgagee. 

All  the  cases  decide,  that  where  fixtures  are  attached 
by  tlie  landlord  they  become  part  of  the  freehold. — Hub* 
bard  v.  Bagshaw^  4  Sim.  326. 

Such  is  the  general  rule,  having  certain  exceptions. 
If,  therefore,  the  bankrupt  attached  these  fixtures  to  his 
own  freehold,  they  became  part  thereof;  and  therefore, 
on  his  bankruptcy,  they  were  not  goods  and  chattels  in 
his  reputed  ownership.  In  Uoyd  v.  Ogden,  1  Moni.  8f 
Ayr.  494,  I  was  of  opinion  that  a  distinction  existed 
whether  fixtures  were  attached  by  landlord  or  tenant, 
and  I  then  differed  from  the  judges  who  decided  Boydell 
V.  M'Michelj  1  Chwip.,  Mees.,  §•  Bos.j  177.  Whether  I 
should  now  agree  or  not  I  need  not  declare ;  but  there 
all  the  circumstances  would  have  attached  to  the  pro- 
perty as  goods  and  chattels ;  the  sherifi*  might  have  seized 
them,  and  they  would  have  gone  to  the  executor.  But 
no  case  has  ever  decided  tliat  such  property,  when 
affixed  to  the  freehold  by  the  landlord,  were  goods  and 
chattels,  unless  indeed  he  subsequently  detached  them 
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again.    This  distinction  was  taken  in  Reward  v.  Lambf  18S5. 

and  Fogg  v.  Places  4t  Man.  §•  Ry.  477.  ' 

On  the  whole,  therefore,  the  properties,  being  fixed  Belcheb. 

by  the  landlord,  were  not  goods  and  chattels  in  the  '"  the  matter 

reputed  ownership,  and  passed   to  the  mortgagee  by  Mabebly. 
conveyance  of  the  property. 

Sir  JiJin  Cross :  —  It  is  clear  these  fixtures  passed  to 
the  mortgagee.  A  conveyance  of  the  freehold  conveys 
whatever  is  fixed  to  it,  and  thereby  becomes  part  of  the 
realty.  Confusion  has  sometimes  arisen  from  the  use  of 
a  term  not  applicable  here,  viz.  *'  tenants'  fixtures." 
Tliere  are  none  here;  but  in  this  case  some  of  the 
fixtures  are  specifically  mentioned,  and  others  are  not ; 
and  it  has  been  argued  that  designatio  uniiu  est  exclusio 
aUerius,  But  conveyancers  often  introduce  words  which 
they  know  to  be  unnecessary  to  prevent  disputes,  be- 
cause clients  do  not  understand  so  well  what  will  and 
what  will  not  pass.  These  fixtures  are  unquestionably 
the  property  of  the  mortgagee.  The  other  question  is, 
whether  the  property  be  within  the  72d  section  of 
6  Geo.  4,  C.16 ;  if  not,  cadit  qtuesHo.  There  is  no  evi- 
dence of  reputed  ownership,  and,  in  the  absence  thereof, 
the  Court  will  not  presume  it ;  but  the  property  was 
fixture,  not  goods  and  chattels.  I  therefore  entirely 
agree  with  the  Chief  Judge,  that  the  property  did  pass 
to  the  mortgagee^  and  was  not  in  the  reputed  ownership. 
There  may  indeed  be  a  few  minor  articles  not  fixtures, 
mere  pieces  of  furniture;  The  iron  fence  is  a  fixture, 
not  distinguishable  from  a  wooden  one.  If  there  are 
hurdles  of  iron  or  wood,  moved  from  day  to  day,  or 
from  season  to  season,  they  are  not  fixtures ;  but  if  put 
«p  as  a  permanent  fence,  they  are. 

Sir  George  Rose  was  absent. 
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18S5«  Petition  dismissed.    Costs  of  the  assignees  out  of  the 

estate  of  the  bankrupt;  costs  of  the  reqx>ndents  out  of 

Est  poric 

Belchsiu      their  estate. 
In  the  matter 

of  ^ 

C.  of  R.  ^  parte  CASS.— In  the  matter  of  RIVERS. 
March  12, 

1835.  1  HE  petition  stated,  that  in  October  1834  a  fiat  issued 

If  an  attoraejr,  aintiDst  Rtvers,  under  which  Gus  was  the  petitiooini? 

who  18  not  ad-       ^^  j  o 

niitted  in  the  creditor,  and  who  employed  Jordan  and  Co.,  solicitors 
ruptcy^empioy  «f  Ware^  to  issue  the  fiat,  and  on  other  matters  of  busi- 
?°Jd^*itodto  °®*'  ^^^  ^®  petitioning  creditor's  bill  of  costs  was 
strike  a  docket^  made  out  by  Btsky^  a  solicitor  of  London,  and  taxed  by 
ment  of  the^'  the  commissioners  at  34/.,  which  was  paid  Eiskf  by  the 
^dal'^  ^^  official  assignee ;  this  was  done  without  the  knowledge 
the  attorney^  of  petitioner,  or  communication  with  him :  that  the  bill 
cipai"deirvOT^'°'  IS  made  out  as  that  of  Risley^  but  that  in  fact  he  acted 
chargtt'fOT  ^  agent  for  Jordan  and  Co. :  that  Jordan  and  Co.  had 
striking  the  delivered  to  petitioner  another  bill  of  costs,  containing 
taxable.  charges  relative  to  striking  the  said  docket,  not  included 

in  the  bill  so  taxed  by  the  commissioners ;  that  such  bill 
contained  many  extravagant  charges,  &a,  and  ought  to  be 
taxed :  and  that  Jordan  and  Co.  threatened  to  proceed 
at  law  thereon.  The  petition  prayed  that  the  bill  might 
be  referred  for  taxation. 

The  affidavit  in  reply  stated,  that  Jordan  and  Co., 
not  being  admitted  solicitors  of  the  Court  of  Bankruptcy, 
requested  Ruley^  who  was,  to  strike  the  docket  for 
them* 

The  bill  sent  by  Jordan  and  Co.  was,  excepting  a  few 
items  relative  to  striking  the  docket,  wholly  a  convey 
ancing  bill,  but  in  the  letter  sending  the  same  was  in*- 
eluded  Risley^s  bill,  and  the  following  was  in  that  note : 
<<  Messrs.  Jordan  and  Co.  present  their  compliments  to 
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Mr.  Cass^  inclose  their  bill  and  also  Mr.  Risley\  which        1835. 
has  been  forwarded  to  them  for  that  purpose."  — - 

^  Ex  parte 

Cabs. 

Mr.  J.  Bussell  for  the  petition :— Matters  in  bank-  ^^  the  matter 
ruptcy  not  being  taxable  at  law,  the  only  remedy  of  the  Riykes. 
party  is  in  this  Court.  Though  the  bulk  of  the  bills  in 
question  be  for  business  not  taxable^  yet  if  there  be  any 
taxable  item,  it  renders  the  whole  bill  taxable.  Smiih  v. 
Taylor,  5  Moo.  If  Pay.  66.  Charges  preparatory  to  and 
for  striking  the  docket  are  taxable.    Ex  parte  Smithy 

5  Vea.  706. 

Mr.  Bethell  for  the  solicitor:  —  When  a  docket  is 
struck,  the  charges  in  the  prosecution  of  the  fiat  are 
taxable^  but  charges  for  business  done  in  contemplation 
of  a  fiat  are  not  taxable  under  the  summary  jurisdiction. 
Moreover  these  bills  have  been  paid,  which  estops  the 
party  paying  from  raising  any  objection.  The  only 
remedy  the  petitioner  has  is  under  the  6  Geo.  4^  c.  16» 

6  14,  which  enacts  that  the  commissioner  is  to  tax  the 
costs,  which  has  been  done  as  to  the  petitioning  cre- 
ditor's bill ;  and  the  present  bill  is  not  for  business  done 
in  bankruptcy.  Ex  parte  Wilsany  Buck,  475,  decided 
that  die  Court  has  no  jurisdiction  to  order  the  petition- 
ing creditor  to  pay  the  solicitor  his  bill  of  costs,  and 
consequentiy  the  Court  cannot  interfere  against  him. 

Mr.  «/•  Russelly  in  reply,  was  stopped. 

The  Chief  Judge  :  — -  For  a  short  time  I  doubted 
whether  the  business  was  done  by  Risky  in  his  own 
right  or  as  agent.  But  he  acted  as  agent  for  the  soli- 
citor in  the  country,  and  the  reason  he  so  acted  was, 
that  the  country  solicitors  not  being  admitted  solicitors 
of  this  Court  were  not  able  themselves  to  strike  a  docket. 
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1835.       and  therefore  employed  Risky.    Part  of  the  charges  id 
the  bill  are  incurred  in  bankruptcy,  and  part  not  in 
Cass.         bankruptcy ;  and  all  the  authorities  prove  that  a  solicitor 
In  the^  matter  ^^gjuiot  split  a  bill ;  all  bttsmess  done  at  the  same  time 
RivEBd.       must  be  considered  as  in  one  bill^  and  any  taxable  items 
charged  at  any  time  draw  in  any  otherwise  untaxable 
items.    In  this  case  the  only  taxable  items  were  in  bank- 
ruptcy,  so  that  if  this  Court  has  no  jurisdiction,  the  peti- 
tioner is  without  remedy.     It  is  said  that  the  6  Geo.  4, 
c.  16,  s.  14,  pointed  out  a  particular  mode  and  extent  of 
taxation ;  but  that  clause  only  governs  the  mode  in  which 
the  estate  of  the  bankrupt  is  to  be  chai^ged  with  the  costs 
of  the  petitioning  creditor. 

Sir  John  Cross  .'—I  endrely  concur.  It  is  a  mistake 
to  suppose  that  the  taxation  under  6  Geo.  4,  c.  16,  s.  14, 
is  between  the  petitioning  creditor  and  his  solicitor;  it 
is  between  the  petitioning  creditor  and  the  estate;  and 
in  the  solicitor's  bill,  up  to  the  choice  of  assignees,  there 
may  be  many  items  which,  though  rejected  by  the  com- 
missioners as  not  to  be  paid  by  the  estate,  may  never- 
theless be  recoverable  by  the  solicitor  against  his  client, 
the  petitioning  creditor;  and  are  such  items  not  to  be 
taxed?  The  charges  in  question  never  have  been  taxed, 
which  they  ought  to  be. 

Sir  George  Hose :  —  The  affidavits  state  that  Bidey 
acted  as  agent  to  Jordan  and  Co.;  if  so,  there  would  be 
no  relationship  of  solicitor  and  client  between  Jordan 
and  Co.  and  the  petitioner;  but  such  was  not  the  fact. 

Taxation  ordered. 
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JSx  parte  Mrs.  MASSEY  and  others. — In  the  matter       C.  of  K. 

of  MASSEY.  March  17, 

1835. 

1  HIS  was  the  petition  of  Bjebecca  Massey,  by  T.  Mor-  Furniture,  set- 
gan  and  W.  ManiriQU^  her  next  friends,  and  of  the  said  p^,^  ^*^a 
T.  Morgan  and  W.  MorOriou.     It  stated  that  in  1831  wife,  the  po«- 
jB.  Massey  (then  R.  Cann^  widow,)  procured  a  lease  of  a  oonsbtent  with 
dwelling  house  on  the  Marine  Parade,  Brighton,  called  ^^^X"** 
Clarence  Mansion,  and  completely  fitted  up  and  fur-  reputed  owner- 
nished  it,  luid  expended  in  so  doing  12,000/L   In  August  huiband. 
1831  Clarence  Mansion  was  opened  for  the  reception  of 
company,  and  various  persons  lodged  and  boarded  there. 
In  November  1833  the  petitioner  married;  the  settle- 
ment was  made  between  the  bankrupt,  the  Hon.  G.  L. 
Massey  of  the  first  part,  R.  Conn  of  the  second  part,  and 
T.  Morgan  and  W.  Montriou  of  the  third  part,  and  re- 
cited that  a  marriage  was  forthwith  intended  between 
the  bankrupt  and  JR.  Ccmny  and  that^  on  the  treaty  for 
the  marriage,  it  was  agreed  that  R.  Cann  should,  so  far 
as  regarded  her  present  and  future  proper^,  be  deemed 
and  taken  to  have  and  enjoy  all  the  rights  and  privileges 
of  SL feme  sokf  notwithstanding  her  intended  coverture; 
and  reciting  that  her  property  was  of  a  personal  nature, 
oonasting  principally  of  the  furniture,  household  goods, 
plate^  linen^  china,  wines,  liquors,  and  other  effects  in 
Clarence*  Mansion,  then  used  as  a  family  hotel.     It  was 
thereby  declared,  that  in  case  the  said  marriage  took 
effect,  R,  Conn  should  be  deemed  and  taken  to  be  a 
single  unmarried  person,  so  far  as  concerned  all  pro- 
perty to  which  she  then  was,  or  during  her  intended 
coverture  might  become  entided,  of  whatever  nature, 
quality,  or  kind  soever,  and  should  and  might  have,  use, 
exercise,  and  enjoy,  so  far  as  concerned  such  property, 
all  the  rights,  privileges,  and  powers  of  a  single  un- 
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1835.        married  woman,  as  fiilly  and  efiectnally  to  all  intents 
J'~*'         and  purposes  as  she  could  or  might  have  done  in  case 
Massby.       the  marriage  had  not  taken  effect,  and  she  had  oonti- 
In  ihc ^matter  ^ued  unmarried;  and  in  particular   that   she   should, 
Mabsbt.       notwithstanding  her  coverture,  use,  continue,  and  carry 
on  the  business  of  Clarence  Mansion  as  she  had  thereto- 
fore done  and  then  did  for  her  own  exclusive  benefit 
and  advantage,  she  duly  satisfying  and  disc(harging,  by 
and  out  of  her  said  property,  ail  debts,  contracts,  liabi- 
.  lities,  and  obligations  which  might  be  incurred  or  en- 
tered into  by  reason  of  the  said  business,  and  ttierefrom 
saving  harmless  and  keping  indemnified  the  said  G.  Zf. 
Mcusey  and  his  estate  and  effects;  and  the   husband 
thereby  covenanted  to  do  all  necessary  acts  and  deeds  to 
vest  the  premises  in  Morgan  and  Montriou,  as  trustees, 
for  the  separate  use  of  the  wife.    That  on  tlie  17th  of 
November  1832  the  marriage  was  duly  solemnized,  and 
the  hotel  continued  to  be  conducted  as  before  up  to  the 
6th  of  March  1833;  that  up  to  the  12 th  of  February 
1834  Massey  and  his  wife  resided  at  Roehampton,  and 
that  on  the  9th  of  September  a  fiat  issued  against  Massey; 
that  the  assignees  or  the  messenger  had  taken  possession 
of  the  fixtures,  furniture,  wines,  and  efiects  in  Clarence 
Mansion,  and  insisted  that  the  same  had  passed  to 
them. 

The  affidavits  filed  in  reply  alleged  that  the  bankrupt 
had  made  advances  for  debts  due  on  account  of  Clarence 
Mansion.  It  appeared  the  bankrupt  had  received  various 
sums  from  time  to  time  from  his  wife  or  her  trustees. 

Mr.  SwansUm  and  Mr.  KoCy  for  the  petition:  —  A 
woman  may,  before  marriage,  with  consent  of  her  in- 
tended husband,  convey  all  her  stock  in  trade  and  furni- 
ture to  trustees  to  enable  her  to  carrv  on  her  business 

If 

separately,  and  if  the  husband  do  not  intermeddle,  such 
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«fiiects  are  not  liable  to  bis  debts. — Jarman  v.  WooUaicn^        183S. 
3  T.  R.  618,  Haselinffton  v.  Gifl,  3  T.  R.  620,  in  note.      ^ 

,  Ear  fMzrtc 

And  where  the  possession  of  the  parties  is  as  trustees,  or       Mabsey. 
in  pursuance  of  and  under  the  terms  of  a  trust-deed,  ^^  the  matter 
property  does  not  pay  to  the  assigness  in  the  event  of      Masbey. 
bankruptcy. — Ex  parte  Martin^  2  Rose^  331 S.  C,  19  Ves. 
491.     The  wife  is  therefore  a  feme  sole  as  to  the  pro- 
perty, and  may  contract  with  any  person,  her  husband 
not  excluded. — [Chief  Judge:  —  You  have  to  prove 
the  agreement  of  the  trustees  in  order  to  bring  this  case 
within  Jamum  v.  tVooUaton,  3  T.  R.  618.     If  he  permit 
his  wife  to  trade  he  is  liable  to  the  bankrupt  laws.] 

Mr.  Montagu  and  Mr.  Ching,  for  the  assignees :  — Al- 
though, where  there  is  any  trust,  it  protects  the  property 
of  the  wife,  yet  the  possession  must  be  consistent  with 
the  title.  In  Lingham  v.  Biggs,  1  Bos.  Sf  PulL  88, 
Eyre,  C*  J.,  says,  ^^  I  can  suppose  cases  where  a  trustee  for 
a  married  woman,  permitting  her  husband  to  take  posses- 
sion of  the  goods  and  chattels,  and  to  become  the  re- 
puted owner  to  all  the  world,  may  lose  the  goods  in  con- 
sequence." 

It  is  therefore  clear  that  there  may  be  cases  where 
trust  property  would  not  be  protected.  Is  not  this  case 
an  exception  to  the  rule  that  trust  property  is  generally 
protected  ? — [The  Chief  Judge  :  —  The  wife  might  be 
the  agent  of  the  trustees  as  to  the  possession  of  the  fur- 
niture, and  agent  to  her  husband  in  carrying  on  the 
trade.] — That  the  possession  must  be  consistent  with  the 
title  is  clear  from  Darby  v.  Smith,  8  T.  R.  82,  &d  parte 
Martin,  2  Rose,  331,  S.  C,  19  Ves.  491,  and  HasiKngtm 
V.  GiU,  3  r.  jB.,  20,  in  note.  The  wife's  property  is  to 
indemnify  the  husband  against  all  sums  paid  by  him  in 
respect  of  the  Clarence  Mansion,  therefore  the  assignees 
are  at  least  entitled  to  an  account  of  what  sums  have 
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1835.        been  paid  by  the  bankrupt  on  account  of  Clarence  Man- 
"~"^        sion,  and  to  be  indemnified  thereout. 

Ex  parte 
Massbt. 

In  the  matter  Thb  Chief  Judge  :  —  If  the  possession  had  been  in 
Masskt.  ^^^  bankrupt,  inconsistent  with  the  terms  of  the  deed, 
the  property  would  have  been  in  his  reputed  ownership; 
but  the  possession  was  in  the  wife  alone, — ^all  the  husband 
did  was  to  advance  certain  money.  If  his  creditors  are 
secured  from  loss  in  regard  to  the  hotel,  and  from  lia- 
bility in  r^ard  thereto,  then  his  separate  creditors  have 
nothing  to  complain  of.  Massey  never  lived  there,  and 
his  creditors  cannot  have  been  deceived  by  the  belief  that 
he  was  the  owner. 

Sir  John  Cross:  —  The  furniture,  &c.  was  not  in  the 
order  and  disposition  of  the  bankrupt,  but  the  creditors 
are  entitled  to  an  indemnity. 

Sir  George  Bose  concurred  in  the  order. 

The  order  made  was, — Declare  the  property  in  the 
petition  mentioned  is  to  be  applied  in  satisfaction  of  all 
debts,  contracts,  liabilities,  and  obligations  incurred  or 
entered  into  by  reason  of  the  business  in  the  settlement, 
and  in  the  petition  mentioned,  and  advances  beyond 
these,  if  any,  made  by  Mr.  Massey  by  and  on  account  of 
the  business.  Declare  the  estate  of  Massey  is  entitled  to 
be  saved  harmless  and  indemnified  therefrom,  and  sub- 
ject thereto.  Declare  the  petitioners  entitled  to  the  pro- 
perty in  the  petition  mentioned ;  and  if  any  inquiry  or 
account  be  necessary  to  ascertain  what  liabilities  the  peti- 
tioners entered  into,  let  it  be  taken  on  a  reference  to 
Mr.  Gr^g,  the  deputy  registrar.  Reserve  costs;  liberty 
for  either  party  to  apply. 
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iSr  pcarU  COPELAND,  assignee  of  Povris.— In  the     C.  of  R. 
matter  of  THOMPSON  and  MILDRED,  and  in  the      ^^'  *» 

matter  of  EVANS.  is^'i^ 

partners  in  a 

C\\.y  ,  particular  trans- 

yJls  1st  December  1831,  a  commission  issued  against  action,  in  which 

Thompson  and  Mildred.  Z^:^i^ 

On  22d  December  1831.  a  commission  issued  airainst  jther  two  accept 

'  ^B  bilk  for  the 

EVOUM*  prioe^  and  it  be 

On  the  18th  October  1832,  a  fiat  issued  against  Powisy  bSkwe  to  be^ 

under  which  the  petitioners  were  assiimees«  ^^  out  of  the 

*  °  ^  return  proceeds 

Eoans  was  a  warehouseman  and  factor,  selling  goods  of  the  goods, 

.    •         t»  •  \  •      T  i_«  -1  '^^  the  two  ac^ 

on  commission  for  various  houses  m  Lancashire  and  oeptors  become 

elsewhere,  to  shipping  merchants  in  Lqpdon,  and  was  ^^^^  ^Ji 

desirous  that  it  shoidd  not  be  publicly  known  he  was  per-  inik,  with  no- 

spnally  concerned  or  interested  in  making  shipments  to  agreement,  are 

foreign  markets  on  his  own  account,  either  alone  or  ^^^^'^ 

jointly  with  other  persons.     Thompson  and  Mildred  and  after  the  joint 

"Evans  therefore  made  joint  shipments  under  the  follow-  of  the  three  aro* 

ing  conditions : — Evans  provided  and  delivered  the  goods  ^   

to  TTiompson  and  Mildred^  and  he  drew  on  them  bills  for  The  return  pro* 

ceeds  are  not  in 

the  amount,  which  they  accepted ;  and  Evans  engaged  the  reputed 

to  renew  such  bills  from  time  to  time  until  the  return  J^'^^JShed 

Vol.  IL  N  withatmsu 
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18S3.        proceeds  were  received,  when  such  proceeds,  after  de- 
■  ducting  all  charges  of  shipments,  insurance,  sales,  &c« 

Cov^vD.     ^61^  to  ^  applied  to  the  pa3rment  of  such  of  the  bills  or 
In  the  matter  renewed  bills  as  should  be  running  when  such  returns 
Thompson     should  arrive.     With  the  goods  delivered  by  Evans  to 
and  others.     JTiompson  and  Mildred^  invoices  and  acceptances  were 
delivered,  stating  them  to  be  bought  by  Thompson  and 
Mildred  in  their  own  names  from  Evans  at  specific 
prices,  but  letters  were  signed,  acknowledging  that  the 
goods  were  shipped  on  their  joint  account  and  risk,  and 
that  the  proceeds  were  to  be  applied  to  payment  of  the 
bills  drawn  and  accepted  for  such  respective  goods. 
'I%ompson  and  Mildred  shipped  the  goods  to  their  corre- 
spcHidents  abroad  in  their  own  names,  but  accompanied 
by  letters  stating  that  they  were  shipped  on  the  joint  ac- 
count and  risk  of  themselves  and  Evans.    Evans  from 
time  to  time  renewed  the  bills  accepted  on  account  of 
such  respective  shipments  until  the  return  proceeds  were 
sent  home,  which  were  received  by  Thoa^son  and  Mildred, 
and  by  diem  applied,  after  payment  of  the  charges  of 
shipment,  &c.  to  payment  of  the  bills  drawn  and  accepted 
on  that  account  remaining  when  such  return  proceeds 
arrived,  and  the  surplus,  if  any,  was  divided  between 
ITiompsan  and  Mildred  and  Evans  respectively,  and  the 
loss,  if  any,  was  borne  by  them  equally. 

Separate  accounts  of  such  joint  shipments  were  kept 
by  the  respective  bankrupts. 

In  September  1830  goods  to  the  amount  of  l,155il  10^. 
were  supplied  by  Evans,  with  an  invoice,  to  Tbampmrn 
and  Mildred,  which  were  shipped  on  joint  account;  and 
in  a  few  days  after  Evans  drew  upon,  and  TTunnpscm  and 
Mildred  accepted  bills  of  exchange  for  the  amount,  and 
a  letter  on  the  subject  of  that  shipment  was  drawn  up  by 
Thompson  and  Mildred,  and  signed  by  Evans,  as  fol- 
lows: 
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'<  Messrs.  Thompson  and  Mildred.  1833. 

"  London,  38th  September  1830.  ^■'"" 

'*  You  having  bought  sundry  goods  from  me,  as  per     Com^t 
InToice,  dated  21st   September   1830,    amounting    to  la  the  matter 
I,1552i  10s.  5d,  on  a  credit  of  nine  months  from  10th     Thompson 
October,  which  goods,  packed  in  thir^-six  packages,  are     ^^  othew. 
shipped  on  board  the  Madeline^  2).  DowsoHj  for  Penang 
and    Smgapore,   I  do  hereby  admowledge  the  above 
goods  to  be  shipped  on  joint  account  of  you  and  myself, 
each  one  half  share,  and  I  also  engage  to  provide  you 
with  funds  to  meet  my  proportion,  say  one  half,  as  the 
bilis  &11  due,  and  also  to  renew  your  own  proportions  of 
one  half  until  such  time  as  the  returns  come  home,  you 
paying  interest  from  and  after  the  13th  July  1831.   Nine 
months  bills  not  suiting  me,  I  now  draw  upon  you  two 
hills,  one  dated  21st  September,  at  six  months,  for 
4972.  3^.,  and  the  other  at  six  months,  dated  27th  Sep- 
tember, for  658iL  75.,  and  which  I  engage  to  renew  at 

maturity. 

"  Yours  &c. 

«  J.  Evans." 

Ihm^san  and  Mildred^  about  the  2d  of  October  1830, 
;diipped  the  goods  to  Singapore,  consigned  to  Hunter  and 
CSo.,  (in  which  house  Potais  was  interested  in  shipments 
from  England,)  accompanied  by  an  invoice  and  letter, 
as  follows : — 

«<  Invoice  of  thirty-six  bales  and  cases  shipped  on  board 
ibe  Madeline,  consigned  to  Hunier  and  Cb.,  Singapore, 
on  joint  account  of  J.  Evans  and  J^ompsan  and  MU^ 
dred;  account  sales  and  returns  to  ourselves." 

**  Messrs.  Hunier  and  Co.  Singapore. 

^  London,  2d  October  1830. 
<<  Annexed,  we  beg  to  hand  you  invoice  of  thirty-six 
packages  of  manu&ctures,  shipped  by  the  bearer,  Made- 
line, amounting  to  1 ,507/.  Ss*    As  die  goods  were  selected 
and  approved  by  you,  Mr.  R.  Hunter,  we  hope  they  will 

M  2 
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1833.        sell  on  arrival  to  good  advantage,  and  encourage  us  to 

"—        continue  our  consignments  on  a  larger  scale.     You  will 

CoPELAND.     observe  the  goods  are  shipped  on  joint   account   of 

In  the  matter  jyjj.^  j^^^  Evans  of  this  city ;  but  you  will  please  to  ad- 

TuoMPsoN     dress  your  correspondence,  account  of  sales  and  returns, 
andothen.     solely  to  ourselves. 

**  Yours,  &c. 

**  Thompson  and  Mildred.'* 

Thompson  and  Mildred  also  effected  policies  of  in- 
surance on  the  goods  sent  out,  and  upon  the  returns 
home,  which  policies  are  entided  as  follows  :^- 

<<  Be  it  known,  that  TTiompson  and  Mildred^  and  as 
agents,  as  well  in  their  own  name  as  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all, 
doth  make  assurance  and  cause  themselves  and  them 
and  every  of  them  to  be  insured,  lost  or  not  lost.'' 

The  bills  first  accepted  for  these  goods  were  renewed 
from  time  to  time ;  and  Evans  being  in  want  of  cash,  on 
the  2d  September  1831  applied  to  Powis  to  discount  the 
last  set  of  renewed  bills,  two  bills  to  become  due  on  the 
4th  December,  but  which  Pouns  refused  to  do  on  the 
personal  security  of  the  parties ;  but  upon  the  representa- 
tion of  Evans  that  they  were  specifically  drawn  and  ac- 
cepted by  Thompson  and  Mildred  upon  account  of  the 
joint  shipments  of  goods  consigned  to  Hunter  and  Co.  at 
Singapore,  and  that  the  return  proceeds  were  to  be 
specially  applied  to  the  payment  of  these  bills,  Powis^ 
believing  that  the  return  proceeds  would  be  more  than 
sufficient  to  pay  such  bills,  did  discount  them  upon  such 
representation  and  agreement  of  EvanSy  and  his  engage- 
ment to  do  whatever  Powis  might  require  to  secure  him 
payment  of  the  return  proceeds. 

The  whole  amount  of  the  bills  was  handed  over  by 
Evans  to  Thompson  and  Mildred  to  provide  for  the  prior 
set  of  bills. 
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Powis  afterwards  required  a  letter  from  Evans,  con-^  1833« 
firmatory  of  the  representation  and  agreement,  and  a  — 
letter,  dated  as  of  the  day  the  transaction,  was  written,  as     Copclano. 

follows:—  Ia  the  matter 

of 

^HOMPSOMf 

"  -B.  PawiSf  Esq.  andothew- 

«  Sir,  London,  2d  September  1S30. 

^  Endosed,  I  hand  you  two  bills  drawn  by  P.  MartoUf 
dated  Gla^w,  1st  August,  at  four  months  date,  viz. 
562/.  ts^  and  593/.  d«.,  amounting  together  to  1, 1 55/.  lOs.^ 
due  the  4th  December  next,  and  I  shall  esteem  it  a 
favour  if  you  will  discount  the  same. 

^  In  requesting  this  favour,  I  beg  distinctly  to  state 
that  you  are  not  running  the  least  possible  risk,  as  the  < 
bills  in  question  are  the  exact  amount  of  sundry  goods 
furnished  by  me,  and  shipped  on  joint  account  with 
TTiompson  and  Mildred  and  myself  in  September  1830^ 
and  consigned  to  your  correspondents.  Hunter  and  Co.y 
Singapore;  and  on  the  return  of  the  vessel,  which  may 
bring  the  proceeds  for  the  joint  shipment,,  I  hereby  en- 
gage that  the  same  shall  be  applied  in  liquidation  of  the 
bills  in  question,  in  case  Thompson  and  Mibked  or  myself 
should  fail  to  do  so ;  and  further,  I  hereby  pledge  myself, 
under  any  circumstances  you  shall  not  be  put  to  risk  or 
inconvenience,  viz.  that  you  shall  either  have  the  home- 
wards bills  of  lading  representing  this  property  placed 
at  your  disposal,  or  be  put  in  possession  of  cash  for  the 
amount,  viz.  1,155/.  lOs^  on  or  before  the  maturity  of 
said  biUs.  In  confirmation  of  the  above  assurances,  and 
to  satisfy  you,  I  beg  to  state  that  I  furnished  the  goods 
in  question,  nor  have  I  received  any  pa3rment  or  part 
payment  of  the  amount  from  Messrs.  Thompson  and  Mil' 
dredj  save  and  except  their  acceptances  as  per  account 
furnished  herewith,  and  which  the  enclosed  represent 
under  these  circumstances,  Messrs.  TAompwn  and  ilfi/t^erf 
can  have  no  claim  for  said  returns  till  the  biUs  in  questioa 
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1 833.        are  retired  by  them;  nor  have  Messrs.  Thompmm  and 

^"^^  .      Mildred  any  interest  or  claim  in  this  transaction  fiirther 

CoFBLAND.     than  the  profit  or  loss  arising  firom  the  joint  adventure. 
In  the  matter  «  j  3^^  ^^^ 

Thompson  ^^  Your  most  obedient  servant, 

and  others.  u  John  Evans/' 

<<  To  Mr.  Ba/gamm  Pewis^ 

«  19,  St.  Helen's  Place." 

Powis  gave  notice  to  Thompson  and  Mildred  of  hb 
having  discounted  the  bills^  and  they  never  dissented. 

In  Janury  1832,  the  assignees  of  Thompson  «nd  Mildred 
received  the  bill  of  lading  of  part  of  the  return  pro- 
ceeds which  Poiwis  claimed. 

The  goods  have  been  sold^  and  the  proceeds  amount  to 
984^  4«.  nd. 

This  was  a  petition  by  the  assignees  of  Powis^  praying 
that  they  might  be  declared  entitled  to  the  984/.  4«.  7<f. 
'and  to  any  further  return  proceeds  of  the  joint  shipment 
when  they  arrive,  and  of  the  benefit  of  the  policies  of 
insurance  to  the  extent  of  the  bills  of  1,155/.  10«.,  and 
thiat  the  surplus  might  be  equally  divided  between  the 
assignees  of  Thompson  and  Mildred  and  the  assignees  of 
Evans, 

Mr.  Montague  and  Mr.  Chodeve  for  the  petition : — 
In  this  case,  the  partnership  being  indebted  to  Evans 
for  certain  advances,  accepted  bills  for  the  amount,  and 
specifically  pledged  the  return  cargo  as  security  of  their 
due  payment  The  lien  which  Evans  thus  possessed  he 
transferred  to  Powis.  If  bankruptcy  had  not  intervened 
it  would  be  impossible  to  contend  that  the  claim  of 
Powis  was  not  sustainable,  each  partner  having  power 
to  bind  the  partnership  property  in  a  bond  fide  transac- 
tion in  the  ordinary  course  of  business,  (a)     But  the 

(a)  1  Sdk.  S92.    RM  v.  HMtuhead,  4  B,^C.  867. 
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.parties  having  become  baiikiiipt»  it  is  contended  that  the  1838. 
-ri^ts  of  Pawis  are  thereby  varied  and  diminished,  and  — — 
.recourse  is  held  to  the  doctrine  of  reputed  ownership.         Copeland. 

We  contend—  ^n  ^^  matter 

of 
First,  No  notice  to  the  partnership  was  necessary  to     Thompson 

enable  Evans  to  transfer  his  Uen ;  and,  '^"^  ^^^• 

Second,  If  sudi  notice  was  requisite,  it  was  actually 
^Ten* 

First,  If  no  notice  was  necessary,  there  is  an  end  of 
the  question.  Each  partner  having  an  undoubted  right 
to  bind  the  whole  pamership  {Nroperty,  Eva$u  certainly 
could  ear-mark  a  portion  thereof,  even  without  know- 
ledge of  his  copartners.     But, 

Second,  In  fact  there  was  notice,  and  notice  one 
moment  before  the  act  of  bankruptcy  is  sufficient  to  pre- 
vent reputed  ownership.  [Sir  George  Base^ — No  doubt 
money  borrowed  on  security  of  the  partnership  property, 
and  carried  to  the  partnership  assets,  becomes  a  part* 
nership  debt.  So  far  as  concerns  the  separate  credi- 
tors ot  Evans,  it  was  competent  for  him  to  give  Pwns 
a  security  to  the  amount  of  his  {Evans)  interest.  The 
only  question  which  could  arise  would  be— his  power 
so  to  bind  without  notice  to  his  partners  ?  But  it  appears 
that  notice  was  actually  given  to  them,  and  that  they  did 
not  dissent]  £y«i  if  there  had  not  been  no  express 
-contract  with  Pawis,  stiU,  as  holder  of  bills  for  the 
•payment  of  which  specific  goods  were  pledged,  he  wculd 
be  entitled  to  insist  upon  having  the  goods.  Ex  parte 
Waring  19  Yes.  350.  S.  C.  2  Base,  182.  S.  C.  Mani, 
Annual  Digest,  note  3  A.  51.  S.  C,  2  61.^  J.  404.  £r 
parte  Parr.  Buck,  191.  Ex  parte  Petfed,  I  MofiL  2b.  It 
may  be  insisted  by  the  other  side,  that  this  is  a  case  of  re* 
puted  ownership.  The  question,  however,  cannot  arise;  the 
goods  not  beingin  the  possession  of  the  bankrupts,  Thamp^ 
Mm  aoA  MUdred,  butof  the  consignees,  who  had  notice  that 

N  4 


and  others. 
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1838.       they  wete  shipped  on  a  joint  account  of  them  and  Evans. 
"""^        Hunt  V.  Mortimer^  10  Bam  and  Cres.  46.    Lwm  v.  Wei- 

JEx  poftc 

CopELAND.    deny  2  Biag.  S34.     Greening  v.  Cfari^  4  Bom.  and  Oef  • 
In  the^  matter  3 jg^    j-^^  Chiep  Judge  :— There  is  no  pretence  for 

Thompson  the  proposition  that  the  real  and  reputed  ownership 
were  in  different  persons.]  Under  the  terms  of  the  agree- 
ment, as  contained  in  the  letter  of  28d)  September,  the 
property  itself  is  liable  for  the  amount  of  the  bills  tiU 
the  proceeds  come  round,  and  tlie  bills  tkemselves  were 
to  be  continually  renewed  till  the  proceeds  did  oome 
round,  when  such  proceeds  were  to  be  used  to  retire  the 
bills ;  this  is  not  expressly  stated  in  the  letter,  but  no 
other  interpretation  can  be  made  of  the  agreement  to 
renew  the  bills.  [Sir  George  Bme>^T\iAl  is  the  whole 
question ;  whether  on  the  &ce  of  the  agreement  it  ap- 
pears that  the  proceeds  were  to  retire  the  bills.] 

Mr.  O.  Anderdon  and  Mr.  Heatkfield  for  the  assignees 
of  Evans  ^ 

First,  The  assignees  of  Powis  have  no  lien  on  the 
return  proceeds,  either  direcdy  through  the  contract,  or 
indirectly  through  any  drcuitous  equity. 

Second,  If  thqr  have,  the  cargo  was  not  in  the  re- 
puted ownership  of  Jhompaon  and  Mildred. 

Thirds  If  they  have,  it  is  not  confined  to  Evant^s 
share,  but  extends  to  the  whole  return  proceeds ;  other- 
wise theholders  may  prove  against  j&rVafl«  for  the  residue. 

First,  To  give  a  lien,  there  must  be  some  writing;  a  mere 
personal  engagement  is  not  sufficienL  Is  the  letter  from 
Evans  a  sufficient  writing  to  give  a  lien  on  the  property 
of  T^anyMon,  Mildred,  and  Evans?  Ex  parte  Waring  has 
been  cited  to  establish  the  position,  that  one  of  a  firm  can 
bind  the  partnership  effects ;  but  in  that  case  actual  pos- 
session of  the  goods  was  given :  there  a  lien  was  allowed 
without  a  contract;  here  they  insist  on  the  contract. 

10 
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But  Ex  parte  Waring  is  so  extraordinary  a  case  that  it        1883. 

is  enough  to  say  that  it  is  not  a  precedent  in  the  pre-         

sent  case,  the  circumstances  not  being  the  same.  CopeiInd. 

Second,   No  presumption  of  reputed  ownership  in  ^^  ^^^  matter 
T^ofRpson  and  Mildred  attaches  the  goods,  not  being  in      Thompson 
their  possession,  order,  or  disposition,  part  being  at  Singa-  othen. 

pore  in  the  hands  of  HtaUer  and  Co.,  and  the  remainder, 
on  their  passage  home;  and  the  possession  of  a  factor  or 
agent  will  not  support  a  reputed  ownership  in  the  prin- 
cipal, ex  parte  Taylor,  1  Mont.  240.  If  the  goods  were 
in  the  order  and  disposition  of  any  persons,  it  was  in 
that  of  the  three,  Thampeon,  Mildred,  and  Evans,  not  of 
the  two  alone,  a  joint  invoice  having  been  sent  accom- 
panied by  a  letter  explaining  the  transaction.  Any  pre- 
sumption of  reputed  ownership  in  Thonq^son  and  Mildred 
b  rebutted  by  the  circumstance,  that  the  goods  were 
clothed  in  their  hands  with  a  trust  for  the  benefit  of  them- 
selves and  Evans. 

Third,  If  the  assignees  of  Powie  have  any  lien,  it  de- 
pends either  on  the  bills  being,  under  the  original  con- 
tract between  Thompson  and  Mildred  and  Evans,  a  lien 
upon  the  goods  to  the  benefit  of  which  Powis  became 
by  circuity  entitled,  upon  the  principle  of  ex  parte 
Waring,  19  Ves.  345,  ex  parte  Parr,  Buck,  191,  and  ex 
parte  Perfect,  1  Mont.  25,  or  on  the  agreement  between 
Evans  and  Potvis^  and  its  adoption,  express  or  implied, 
by  Thompson  and  Mildred.  The  cases  of  ea;  parte  Waring, 
&C.  do  not  apply  to  the  present,  because  they  were  cases 
of  deposit  by  one  of  the  parties  to  a  bill  of  property  to  be 
held  by  another  of  the  parties  as  a  security  for  its  pay- 
ment, to  the  benefit  of  which  deposit  the  holder  of  the 
bill,  although  no  party  to  the  agreement,  became  entitled 
by  the  circuitous  equities  between  the  depositor  and  de- 
positee. But  here  (in  addition  to  there  being  no  deposit, 
and  the  goods  being  in  the  hands  of  third  parties)  the 
holder  of  the  bill  was  himself  the  person  with  whom  the 


186  CASES  IN  BANKRUPTCY. 

1833.       agreement  was  made ;  consequently  there  is  no  analogy 

between  the  cases. 

CopsLAND.         If)  however,  the  assignees  of  Powis  rely  upon  the 

In  the  matter  contract  with  Evans,  then  it  is  submitted,  that  being 

TnoMPsaN     made  without  notice  to  the  parties  actually  in  possession 

Mid  others,     ^f  ^j^^  ^^^^^  {Hunier  and  Co.)  it  was  ineffectual  to  give 

a  lien  in  bankruptcy  as  against  the  assignees  of  Evans. 
Hervey  v.  Liddiard^  1  Siark.  128. 

Finally,  If  the  assignees  of  Powis  can  establish  any 
lien,  it  must  extend  to  Thompson  and  Mildreds  share: 
Being  a  partnership  transaction,  he  could  bind  the  in- 
terest of  his  copartners,  and  consequently  if  the  contract 
created  a  lien  it  extended  to  the  entirety  of  the  goods. 
If  the  lien  rested  on  the  ground  similar  to  that  allowed 
in  ex  parte  Waring  and  the  analogous  cases  it  must 
necessarily  extend  to  both  moieties,  and  therefore  if  the 
assignees  of  Powis  are  entitled  to  any  portion  of  the  pro^ 
ceeds,  they  must  not  be  confined  to  Evanses  share  alone, 
but  must  also  resort  to  Thompson  and  MUdrecTs  moiety, 
applying  both  equally  as  far  as  might  be  necessary  ia 
satisfaction  of  the  biUk 

Mr.  Swanston  and  Mr.  Hughes,  for  the  assignees  of 
Thompson  and  Mildred : — 

The  substance  of  the  case  is,  whether  any  binding 
contract  is  established,  and  if  so^  whether  the  doctrine  of 
reputed  ownership  applies. 

It  is  clear  that  in  the  absence  of  the  contract  reputed 
ownership  applies ;  it  becomes  necessary  therefore  to  con<^ 
sider  the  nature  of  the  contract. 

Evans,  and  Thompson  and  Mildred,  were  quite  dis^ 
tinct  firms,  except  in  this  particular  instance;  and  here 
any  partnership  which  existed  was  dormant  and  un- 
known ;  to  all  the  world  they  appeared  as  they  were,  that 
is,  vendor  and  purchaser ;  the  letter  of  28th  September 
1830  changes  the  actual  internal  state  of  the  transaction. 
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but  does  not  alter  its  external  appearance.    Evims  being        1833. 

primd  fade  entitled  to  the  whole  price  of  the  goods,  this         

letter  was  written^  not  for  the  purpose  of  establislung     Copkland. 
Evant^s  right  to  the  goods,  but  in  order  to  qualify  the  ^^  ***®  mattct 
right  to  full  and  immediate  payment  which  he  otherwise     Thompson 
would  have,  and  it  does  not  raise  any  lien;  the  object  of    *°^  othen. 
the  letter  was  to  secure  an  indulgence  to  T^cmq^san  and 
Mildred  J  and  also  to  protect  them  from  the  consequences 
of  any  accident  which  might  happen  to  Ewma^  such 
as  bankruptcy,  which  has  happened,  so  that  they  might 
not  be  without  written  evidence  to  shew  the  actual  nature 
of  the  transaction.     But  it  would  be  most  extraordinary 
to  put  such  a  construction  on  the  letter  as  to  give  an 
advantage  to  Evans.     This  letter  is  the  foundation  of 
their  case,  and  yet  it  does  not  support  their  claim.     As 
to  the  letter  from  Uiompson  and  Mildred  to  the  agent, 
that,   instead  of  assisting  the  petitioners,  proves  that 
Thompson  and  Mildred  had  the  sole  order  and  disposi- 
tion of  the  goods,  as  all  the  return  proceeds  and  corre- 
spondence were  to  be  sent  to  them. 

The  case  oi  ex  parte  Chuck,  Mont.  457  (a),  settles  that 
a  dormant  partner^s  share  of  the  partnership  property 
is  in  the  reputed  ownership  of  the  others.  Evans  being 
a  dormant  partner,  the  property  in  question  was  in  tiie 
reputed  ownership  of  Thompson  and  Mildred. 

A  very  important  question  may  indeed  arise  on  the 
letter  of  2d  September  1831 ;  but  that  letter  can  only 
bind  Ev<msy  by  whom  it  was  written,  and  cannot  affect 
Tliompson  and  Mildred.  In  a  transaction  between  A. 
and  B.,  the  letter  oi  A.  may  bind  B.  when  it  refers  to  or 
qualifies  a  prior  or  pending  transaction,  or  is  subse- 
quently  confirmed  by  B. ;  but  how  can  a  letter  fix>m  A, 
to  a  third  person  bind  £.  to  a  new  agreement  between 


{a)  Mr.  Swamton  said  that  the  latter  part  of  the  order  in  ex  parte 
Chuck  as  to  proof  was  unintelligible,  in  which  Sir  George  Rote  agreed. 
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1833.        A.  and  the  third  person  to  which  B.  is  no  party  ?     [Sir 
John  Cross.     It  is  contended  by  the  petitioner  that  the 

C6PEL4NB.     letter  does  refer  to  a  prior  agreement,  and  was  subse- 
In  the  matter  quently  confirmed.  The  Chief  Judge: — It  is  contended^ 

Thompson  that,  supposing  Evans  could  not  bind  goods  not  in  his 
o  ers.  hands,  such  a  transaction  not  being  in  the  ordinary 
course  of  partnership  agency,  yet  that  by  the  subsequent 
acts  of  Thon^son  and  Mildred  they  admitted  or  recog- 
nized his  right  to  so  bind  the  property.]  If  indeed 
Thompson  and  Mildred  dealt  with  or  acted  under  the 
letters  it  might  set  up  the  transaction,  but  where  and 
what  dealing  is  there  to  give  this  letter  effect  as  against 
them  ?  [The  Chief  Judge:  —  It  is  stated  in  the  petition, 
and  not  denied,  that  Jhompsan  and  Mildred  actually 
drew  up  the  letter  themselves.]  If  so,  and  any  intent 
to  give  a  lien  had  eadsted,  such  intent  would  have  been 
made  apparent ;  they  would  not  have  drawn  it  up  like 
an  enigma  which  requires  to  be  solved.  Why  did  they  not 
sign  it?  [Sir  John  Cross: — They  appeared  as  pur- 
chasers, and  took  this  letter  as  a  protection,  and  kept  it 
themselves,  and  consequently  did  not  sign  it.  (a)]  If 
Evans  had  acquired  a  right  to  bind  the  property,  the 
assent  or  dissent  of  Thompson  and  Mildred^  which  is  so 
much  insisted  on,  was  immaterial. 

It  cannot  be  contended  that  any  legal  lien  exists,  and 
it  is  inconsistent  with  l^al  principles,  that  one  partner 
should  be  permitted  to  favour  a  particular  person  to  the 
exclusion  of  the  general  creditors  under  the  bankruptcy, 
by  giving  a  private  lien  through  the  medium  of  a  bill, 
on  the  face  of  which  no  such  lien  appeared. 

As  to  the  reputed  ownership.  It  has  been  said,  that 
the  contract  between  the  parties  creates  a  trust  which 
prevents  the  operation  of  the  doctrine  of  reputed  owner- 

{a)  As  a  person  does  not  sign  the  counterpart  of  a  lease  of  which 
he  has  possession. 
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ship;  to  allow   the  goods  to  appear  the  property  of       1833. 
Thompson  and  Mildred^  and  at  the  same  time  attempt  to 
clothe  them  with  a  secret  trust  in  favour  of  another^  is     Copelano. 
precisely  what  the  clause  of  reputed  ownership  was  in-  matter 

tended  to  prevent.     [Sir  John  Cross :  —  If  so,  a  party     Thompson 
might  set  up  a  man  in  a  shop,  stock  it,  and  take  his     ^   ^   ^^' 
bills  for  the  price,  and  in  addition  take  a  lien,  so  that  if  a 
bankruptcy  took  place  all  the  property  would  be  swept 
away  from  the  general  creditors.] 

If  these  goods  were  not  in  tlie  reputed  ownership  of 
Thompson  and  Mildredj  it  would  be  difficult  to  say  that 
it  applied  to  any  case  in  which  the  bankrupt  had  not  the 
actual  manual  possession  of  the  property.  Here  the 
goods  were  in  the  hands  of  Hunter^  as  the  agents  of 
Thompson  and  Mildred. 

We  submit,  therefore. 

First,  That  there  is  no  evidence  that  Evans  had  any 
lien,  or  power  to  give  any  to  Powis. 

Second,  If  he  had,  it  only  extended  to  his  own  share. 

Third,  The  property  passed  to  the  assignees  of 
Thompson  and  Mildred^  as  having  been  in  the  reputed 
ownership. 

Mr.  Montagu  was  not  called  on  to  reply. 

The  Chief  Judge  :  —  The  Court  are  unanimous  in 
opinion  that  the  petitioner  is  entitled  to  the  declaration 
prayed. 

The  principle  in  ex  parte  Waring^  19  Ves,  350,  is  not 
necessarily  brought  into  question  on  this  occasion.  In 
that  case  there  was  no  privity  of  contract  between  the 
parties,  and  Lord  Eldon  decided  that  although  there 
was  no  direct  daim,  yet  that  indirectly  he  would  effect 
the  same  right.  If  there  had  been  no  contract  or 
privity  between  the  owners  of  the  goods  and  Powis^  it 
might  have  been  necessary  to  consider  how  ex  parte 
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1833.        the  bills,  and  that  he  is  entitled  to  have  the  first  proceeds 

'         so  appropriated.     And,  independently  of  the  subsequent 

CopBLAND.     recognition,    I  am  of  opinion  that  Evans  had  before  the 

In  the^  matter  bankruptcy  the  right  to  that  appropriation,  and  that  he 

Thompson      properly  transferred  it  to  Pmais. 
and  others. 

Sir  George  Base:-^  This  is  merely  a  question  of  fact 
which  the  Court  has  found,  that  Evans  and  Thompson 
and  Mildred  were  engaged  in  a  joint  adventure,  and  the 
goods  were  consigned  by  TTiompson  and  Mildred  to  an 
agent  abroad ;  but  that  consignee  was  the  agent,  not  of 
Hhem  only,  but  of  the  three.     If  Evans  had  made  his 
own  share  only  liable,  it  might  have  been  a  question, 
whether  his  separate  creditors  were  not  jprimarily  en- 
titled ;  but  the  petitioners  claim  a  right  against  the  inte- 
rest of  the  three.     I  think  it  would  have  been  extremely 
difficult  to  contend  that  the  three  could  give  any  such 
lien  as  against  any  joint  creditors  of  the  three ;  but  there 
are  none.    With  regard  to  Mr.  SwansiofCs  argument,  as 
to  it  being  in  the  order  and  disposition  of  Thompson  and 
Miidredi  he  forgot  that  he  was  also  assignee,  not  only  of 
them,  but  also  of  the  separate  estates  of  each,  and  it  is 
not  clear  that  these  separate  estates,  and  not  the  jcAnt^ 
would  be  entitled.     It  was  perhaps  most  material  to  his 
interest  to  contend  that  the  two  were  entitled.     I  concur 
with  the  Court. 

The  order  made  was,  that  the  costs  of  all  parties 
be  paid  out  of  the  fund,  and  that  the  joint  creditors  of 
the  three,  if  any,  be  permitted  to  prove,  and,  after 
joint  creditors  paid,  surplus  be  applied  in  payment  of 
Poiwuf^  bills  and  all  others  similarly  situated,  and  the 

surplus,  according  to  the  interest  of  the  partners,  (a) 

.  -  —    -      ■ .  -  -  — — 

(a)  See  ex  parte  Clares  Cooke,  B.  L.  570. 
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Ex  parte  JONES  and  others,  Trustees  of  the  Carmarthen        C.  R. 

Savings  Bank.— In  the  matter  of  JONES.  -Dec.  19  §• 

20, 

1  HIS  was  a  petition  to  prove  the  sum  of  7,564/.  1838. 

The  bankrupt  was  acting  clerk  or  cashier  of  the  tuaiyeiS^ed 
savings  bank  (a)  at  Carmarthen,  and  his  duty  was  to  ▼"^  ^^^ 

f°  ^    '  .  ^  rendering  forty 

receive  and  pay  all  deposits,  and,  after  deducting  cur-  indictments  ne- 
rent  disbursements,  to  pay  the  balance  into  a  banker's  ^^^JTbankrupt^ 
at  Carmarthen.  '  "*<*  *^  ""^^<^ 

ments  were  pre- 

In  May  18S3,  one  of  the  managers  having  discovered  ferred,  which 
false  entries  in  the  books,  took  them  from  the  bank-  technioa'" 


rupt's  custody,  and  delivered  them  to  White,  the  present  !^j^*"*^^  ^^ 

actuary  or  derk.  anyotherindu^ 

The  balance  then  appeared  in  favour  of  the  bank  to  ^allow^  for 
be  707/.,  but  on  examination  it  was  found  to  be  7,664t,  *^V^^~™ 

'     .  .  '  '  embealed. 

the  difierence  being  covered  by  false  entries  of  sums 
received  and  paid,  and  by  omissions  of  sums  received. 
The  course  of  business  was  as  follows :  — 
The  bankrupt  attended  twice  a  week  to  receive  de- 
posits, and  at  the  same  time  a  manager  attended.  Every 
sum  deposited  was  entered  regularly  by  the  bankrupt  in 
his  ledger ;  at  the  same  time  the  manager  made  a  similar 
entry  in  his  check-book.  At  the  close  of  each  day  these 
two  books  were  signed  by  the  manager,  and  kept  in  the 
custody  of  the  bankrupt. 

The  alterations  were  principally  made  in  the  bank- 
rupt's cash-book,  of  which  some  of  the  entries  of  pay- 
nents  made  by  him  were  altered  by  the  addition  of 
an  0  or  a  1,  so  as  to  make  10  into  100,  100  into  1,000. 
He  then  altered  his  cash-bode  and  the  manager's  check- 
book to  make  them  tally.  It  could  not  be  ascertained 
when  these  alterations  were  made. 

(ff)  Established  under  the  57th  CI«o.  3.  c«  130. 
Vol,  n.  o 
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1833.  The  bankrupt  had  signed  a  paper,  admitting  that  he 

owed  the  sum  in  question  (7,564/.)  to  the  savings  bank  ; 

Jones        ^^^*  ^^  ^^  examination  before  the  commissioners,  he 

and  others,     ^^g  asked,  "  as  there  are  several  alterations  in  your 
in  the  matter  .  .     "^ 

of  cash-book  and  manager's  book,  will  you  explun  when 

^^'"*        and  by  whom  such  alterations  were  made?"  to  which  he 

answered,  ^^  I  object  to  answer  that  question,  lest  I 

should  criminate  myself." 

An  application  was  made  to  the  commissioners  to 
admit  the  proof.  They  declined  to  admit  it  till  the 
trustees  had  prosecuted  the  bankrupt  for  felonious 
embezzlement.  The  trustees  accordingly  preferred  five 
indictments^  on  three  of  which  the  bankrupt  wai$ 
acquitted ;  and  the  other  two  were  withdrawn,  at  the 
suggestion  of  the  judge,  there  being  technical  difficulties 
in  the  way  of  his  conviction. 

On  again  going  before  the  commissioiiers  they  refused 
to  receive  evidence  as  to  any  sums  but  those  included  ii^ 
the  indictments ;  ai^d  of  the  latter  some  were  rejected 
gn  grounds  not  necessary  to  state ;  others  were  rejected 
on  the  deposition  of  a  witness,  <^  that,  but  for  the  charge 
of  fraud  against  the  bankrupt^  be  should  have  thought 
the  alterations  on  that  day  were  made  in  the  books  by 
Evan^"  a  manager,  since  dead,  leaving  oonsideraUe 
property,  and  said  to  have  been  a  most  respectable 
man ;  whereupon  these  proofs  were  also  rejected,  on  the 
ground  that  Evans  might  have  embezzled  the  supis. 

The  accounts  of  the  savings  bank,  filed  in  tha 
National  Debt  Office,  and  signed  by  the  managers, 
having  been  produced,  and  these  accoui^ts  tallying  with 
tlie  fraudulent  accounts,  the  oomjmissioneirs  decided  thai 
these  must  be  presumed,  prima  Jacky  to  be  correct,  find 
that  sufficient  evidence  was  not  produced  to  7d>ut  that 
presumption;  that  consequently  the  trustees  were  estopped 
from  shewing  that  the  entries  in  the  books  were  false,  or 
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that  the  bankrupt  had  not  properly  applied  the  monies ;        1833. 
and,  finally,  they  decided  that  the  trustees  could  not         " 

f»  Ex  puttc 

prove  for  any  sura.  Jonks 

and  othen. 
In  the  matttr 
Mr.  Twiss  for  the  petition    (with  whom  was  Mr.  of 

J.BusseO):— 

Tbare  are  two  principal  questions  in  this  case*. 

First,  whedier  a  proof  can  be  tendered  for  sums  not 
included  in  the  indictments? 

Second,  Whether  the  negligence  of  the  trustees,  in 
passing  the  bankrupt's  accounts,  and  in  making  up  those 
for  the  National  Debt  Office,  estops  them  from  tendering 
a  proof,  or  is  any  protection  to  the  bankrupt. 

First,  As  to  the  sum  of  707/.,  bdng  the  balance  admitted 
lo  be  due  by  the  bankrupt  himself  on  the  accounts  as 
they  now  stand,  putting  fraud  out  of  the  question,  the 
right  to  prove  is  too  clear  to  admit  of  argument.  But 
we  claim  beyond  that  a  sum  of  6,857/.,  of  which  1,854/. 
was  included  in  the  five  indictments. 

The  evidence  in  support  of  this  claim  is  that  of  JVhiie, 
who  has  examined  the  accounts,  and  finds  such  to  be 
the  balance;  and  of  the  bankrupt  himself,  who  admitted 
that  to  be  the  sum  actually  owing  from  him  to  the 
bank. 

Second,  As  to  the  prosecution.  The  commissioners 
rejected  all  sums  not  included  in  the  indictments.  No 
doubt  there  is  a  principle,  founded  on  public  policy,  that 
a  party  shall  not  prove  a  debt  arising  through  a  fcdony, 
till  he  has  satisfied  public  justice  by  instituting  a  prose* 
cntion  against  the  felon. 

In  Stone  v.  Marsh,  6  Btim.  4r  Cres.  562,  it  was  held, 
that  where  a  partner  forged  a  power  of  attorney  for  the 
sale  of  stock,  of  which  the  dividends  were  payable  to  the 
partnership,  the  partnership  was  liable  to  the  owner  of 
the  stock.     And  in  ex  parte  Bottfind^  Mont,  if  Mae,  315, 
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11833.       it  was  held,  that  under  such  circumstances  the  owner 

might  prove  against  the  partnership,  though  he  had  not 

Jones        prosecuted  or  given   evidence  against   the  felon;   but 

.  and  others,     though  such  were  the  decisions,  yet  in  both  cases  the 
In  the  matter  ^   ^  (^  c       -   -  l 

of  judges  certainly  appear  to  have  been  of  opmion^  that 

JoNBs.  unless  there  was  a  trial  the  owner  could  not  recover  his 
property.  Summary  restitution  in  court,  no  doubt,  de- 
.ipends  on  conviction ;  that  originated  under  the  statute 
of  Henry  VIII.,  which  gives  judges  power  to  award  a 
writ  of  restitution.  On  this  idea  the  commissioners  ap- 
pear to  have  proceeded,  when  they  decided  that  they 
could  allow  .proof  only  on  the  sums  included  in  the 
indictments.  All  the  law  requires  is,  that  the  party 
should  vuse  due  diligence  in  prosecuting,  for  conviction 
is  not  necessary,  as  was  decided  in  Crosby  v.  Lonff^ 
12  East,  409. 

In  obedience  to  the  opinion  of  the  commissioners,  the 
trustees  preferred  five  indictments,  each  including,  ac- 
cording to  the  statute,  three  specific  charges  (a)  for  felo- 


(a)  7  &  8  Geo.  4.   c.  29.  6. 48.  any  chattel,  it  shall  be  sufficient 

"**  And,  for  preventing  the  diffi-  to  allege  the  embezzlement  to  be 

culties  that  have  been  expert-  of  money,  without  specifying  any 

enced  in  the  prosecution  of  the  particular  coin  or  valuable  secu> 

last-mentioned  offenders,  be  it  rity;  and  such  allegation,  so  far 

enacted,  that  it  shall  be  lawful  as  regards  the  description  of  the 

to  charge  in  the  indictment  and  property,  shall  be  sustained,  if 

proceed  against  the  offender  for  the  offender  shall  be  proved  to 

any  number  of  distinct  acts  of  have  embezzled  any  amount,  al- 

embezzlement     not     exceeding  though  the  particular  species  of 

three,    which   may    have   been  coin  or  valuable  security  of  which 

committed  by  him  against  the  such  amount  was  composed  shall 

same  master,  within  the  space  of  not  be  proved;  or  if  he  shall  be 

six  calendar  months  from  the  proved  to  have  embezzled  any 

first  to  the  last  of  such  acts ;  and  piece  of  coin  or  valuable  secu- 

in  every  such  indictment,  except  rity,  or  any  portion  of  the  value 

where  the  offence  shall  relate  to  thereof,  although  such  piece  of 
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iiiously  embezzling  items  to  the  amomit  of  1,254/.     But       .  1633. 
the  bankrupt  had  so  contrived  the  fraud  that  it  was        •""" 
not  possible  to  find  him  guilty  under  the  terms  of  the        Jones 
statute.    Having,  however,  done  their  duty  to  the  public,     *"^  others, 
they  ought  to  have  been  allowed  to  prove.     But  tlie  of 

cases  do  not  support  the  proposition,  that  prosecution  is 
absolutely  necessary. 

The  observations  of  Lord  Tenterden^  in  giving  judg^ 
ment  in  Stone  v.  Marsh  (a)^  furnish  a  clear  view  of  the  law, 
and  are  peculiarly  applicable  to  the  present  case.  His 
Lordship's  words  are,  *^  The  transfers  were  made,  and 
the  money  received^  in  pursuance  of  a  felony  committed 
by  a  member  of  the  defendant's  house.  Can  the  house 
set  up  diis  felony  as  an  answer  to  the  plaintiff's  claim  ? 
In  general  a  man  cannot  defend  himself  against  a  de- 
mand by  showing,  on  his  part,  that  it  arose  out  of  his 
own  misconduct,  according  to  the  maxim,  ^Nemo  aUegan» 
suam  iurpiiudinem  est  audiendus*  There  is  indeed 
another  rule  of  the  law  of  England^viz.  that  a  man  shall 
not  be  allowed  to  make  a  felony  the  foundation  of  a 
civil  action, — not  that  he  shall  not  maintain  a  civil  action 
to  recover  from  a  third  and  innocent  person  that  which 
has  been  feloniously  taken  from  him,  fov  this  he  may 
do  if  there  has  not  been  a  sale  in  market  overt,^'^but 
that  he  shall  not  sue  the  felon ;  and  it  may  be  admitted^ 
that  he  shall  not  sue  others  together  with  the  felon  in 
a  proceeding  to  which  the  felon  is  a  necessary  party, 
and  wherein  his  claim  appears,  by  his  own  showing,  to 
be  founded  on  the  felony  of  the  defendant.  Gibson  v. 
Minetty  1  Hen.  BL  612.     This  is  the  whole  extent  of  the 


coin  or  valuable   security  may    party  delivering  the  same,  and 
have  been  delivered  to  him  in    such  part  shall  have  been  re- 
order that  some  part  of  the  value    turned  accordingly." 
thereof  should  be  returned  to  the        (a)  6  Banu  $*  Cres,  502. 
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183S.       rule.      Hie  rule  is  founded  on  a  principle  of  public 

policy ;  and  where  the  pubHc  policy  ceases  to  operate 

JoNM*      the  rule  shall  cease  also.     This  point  was  very  ably 
and  others,     shown  in  the  argument  on  the  behalf  of  the  plaintifik 
of  The  authorities  were  quoted^  and  need  not  be  repeated ; 

^^^^        and  it  was  shown  that  the  familiar  phrase,  *  the  action 
is  merged  in  the  felony/  is  not  at   all   times  literally 
true.     Now  public  policy  requires  that  ofienders  against 
the  law  shall  be  brought  to  justice,  and  for  that  reason  a 
man  is  not  permitted  to  abstain  from  prosecuting  an 
offender,  by  receiving  back  stolen  property,  or  any  equi* 
Talent  or  composition    or  a  felony,  without  suit,  and  of 
course  cannot  be  allowed  to  maintain  a  suit  for  suc^  a 
purpose.     But  it  is  not  contended,  that  any  such  policy 
or  rule  is  applicable  to  the  present  case ;  the  offender 
has  suffered  the  extreme  sentence  of  the  law  for  another 
offence  of  the  same  kind.     It  does  not  appear  that  the 
plaintiffs  had  any  knowledge  of  the  particular  foi^ry 
mentioned  in  this  case,  at  such  a  time  as  might  have 
enabled  them  to  bring  the  offender  to  justice  sooner;  or 
even  if  they  had  been  acquainted  with  the  fact  of  the 
forgery,  that  they  could,  in  ignorance  c^the  place  of  the 
forgery,  and  of  the  means  by  which  the  foiled  instru- 
ment was  placed  in  the  Bank  of  England,  have  instituted 
a  prosecution  with  success.     And  it  was  very  properly 
admitted  by  the  learned  counsel  for  the  defendants,  that 
he  could  not  contend  that  an  action  might  not  be  main- 
tained after  conviction  of  the  felon.     But  it  was  con- 
tended, that  the  maxim  o(  ratifying  a  precedent  unau- 
thorized act,  and  taking  die  benefit  of  it,  cannot  apply 
to  a  void  or  to  a  felonious  act,  and  that  here  the  plaintifi 
were  seeking  to  ratify  the  felonious  act  of  if.  jP.,  and 
were  making  that  act  the  ground  of  their  demand.     In 
this  latter  assertion  lies  the  fallacy  of  the  defendant's 
argument      The    assertion   is   incorrect;    in   fact   the 
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plainttfis  do  not  seek  to  ratify  the  felonious  act ;  they        1833. 

do  not  make  that  act  the  ground  of  their  demand.  — 

«  The  ground  of  their  demand  is  the  actual  receipt        Jonm^ 

of  the  money  produced  by  the  sale  and  transfer  of  their  -  ^i  othew. 
*^  '  in  the  mnttet 

Mmnities.    The  sale  was  not  a  felonious  act,  neither  wad  of 

the  transfer,  nor  the  receipt  df  the  money.  The  felo^ 
nious  act  was  antecedent  to  all  these,  and  was  complete 
without  them,  and  was  only  the  inducement  to  the  Bank 
of  England  to  allow  the  transfer  to  be  made.  If  pnblid 
policy  had  required  that  the  felonious  inducement  should 
prerent  a  daim  to  the  money  afterwards  received,  as  it 
would  do  if  an  action  were  brought  against  the  felon  for 
the  money  received  by  a  transfer  obtained  by  his  felony^ 
in  lieu  of  a  prosecution  for  the  felony,  a  defence  of 
another  kind  would  be  given.  But  that  is  not  the 
present  case;  and  not  being  so,  we  think  the  plaintiffs 
may  entitely  pass  by  the  fekmy,  and  rely  on  the  transfer 
and  receipt  of  the  money,  and  that  the  defendants 
cannot  protect  themselves  against  the  demand  for  the 
money  ithich  they  have  received,  by  shewing  this  felony 
cm  the  pan  of  one  of  the  members  of  their  house.'' 

If  a  man  steals  my  watch,  I  must  indict  him  before 
I  can  maintain  the  civil  action  of  trover,  because  hi& 
pGMfe^eion  of  my  property  was  through  a  felony.  Iii 
this  ease  the  means  whereby  he  becaAie  possessed  of  the 
money  were  lawful,  and  his  civil  liability  attached  the 
moment  he  received  the  money.  He  not  only  had  a 
right  to  receive  the  money,  but  it  was  his  duty  so  to  do; 
Upon  such  iieceipt  his  civil  liability  accrued ;  and  his 
having  afterwards  committed  a  felony  does  not  deprive 
the  trustees  of  that  civil  remedy,  and  merge  it  in  th^ 
fidony. 

[Sir  George  Bose :  —  The  felony  would  not  merge  the 
remedy,  only  suspend  it,  till  after  prosecution. 

The  Chief  Judob  :  —  One  questicm  is,  whether  you 
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16S3.  can  establish  your  case  on  the  basis  of  liability  alon^t 

*""*"  without  touching  on  the  felony ;  and  if  so,  whether  the 

JoSm  other  side  can  set  up  the  felony*] 
and  others.         Xhe  trustees  prove  that  the  bankrupt  received  the 

of  money,  and  put  it  on  him  to  discharge  himself;  can  he 

J0MS8.  Jq  gQ  ][,y  pleading  his  own  felony  ? 

The  Court  here  stopped  Mr.  lltriss. 

Mr.  J.  Russell  J  in  answer  to  a  question  from  the  Court, 
said,  in  equi^  a  party  cannot  plead  his  own  felony. 
He  could  protect  himself  from  answering  particular 
criminatoiy  (][uestions  in  the  bill,  but  could  not  plead- 
felony,  because  every  party  is  bound  to  prove  the  truth 
of  his  plea,  and  the  great  absurdity  would  follow,  that 
he  must  prove  himself  a  felon. 

Mr.  Swanston  and  Mr.  Chandkss  for  the  assignees :  -^ 

The  commissioners  were  right  in  rejecting  the  proof 
in  limine^  it  being  a  rule,  that,  when  a  felony  has  been 
committed,  the  party  injured  cannot  prove  till  he  has 
bon4  fide  prosecuted  the  felon.  In  this  case  the  pro- 
secution was  not  bond  fide;  it  was  collusive;  the  best 
evidence  was  not  produced,  nor  those  items  selected  on 
which  the  clearest  proof  could  be  given;  the  con- 
sequence was,  that  the  prisoner  was  acquitted  for  want 
of  proof  that  the  money  ever  came  into  his  hands. 
Various  other  items  might  have  been  selected  on  which 
the  proof  would  have  been  more  easy,  and  on  which  the 
bankrupt  might  have  been  found  guilty. 

IPer  Curiam :  —  If  you  are  confident  on  that  head, 
we  will  allow  you  to  have  another  prosecution  instituted 
on  any  item  you  may  point  out,  provided  you  wUi  take 
the  risk  of  paying  costs  personally  if  it  fails  as  the 
others  failed.] 

The  same  defect  of  evidence  of  receipt  by  the  bank- 
rupt which  prevented  his  conviction  will  prevent  the 
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proof  being  established  in  this  Court.    As  to  the  items       1833. 

not  included  in  the  indictments,  no  proof  can  be  ten-        ' 

dered  for  them,  under  the  general  rule  acted  on  by  the        Jqnes  ^ 

oommisrioners.  that  no  proof  on  any  sum  can  be  allowed,  ,  *°  ^  ^^^^' 

.  ,  '  In  the  matter 

in  cases  of  felony,  till  a  prosecution  has  been  instituted  of 

with  r^ard  to  that  sum. 

The  trustees  in  this  case  are  in  pari  delictu ;  for 
without  extraordinary  negligence  on  their  part  the 
bankrupt  could  not  have  embezzled  7,564/.  in  eight 
years.  The  trustees,  therefore,  have  no  right  to  call 
on  this  Court  to  assist  in  indemnifying  them  against 
the  consequences  of  their  own  misconduct. 

The  evidence  produced  by  the  petitioners  clearly 
proves  that  some  of  the  entries  in  the  managers'  books 
were  altered  by  the  managers  themselves. 

[The  Chief  Judoe  :  — •  They  are  only  small  items, 
and  do  not  affect  the  general  question.] 

It  has  been  suggested,  that  the  technical  difficulty 
in  the  way  of  the  prosecution  was,  that  no  particular 
sums  could  be  proved  to  be  embezzled.  That  is  not 
necessary ;  for  in  Bex  v.  HaU^  3  Stark*  67,  a  clerk,  afler 
receiving  six  bank  notes,  made  a  false  entry  to  conceal 
the  receipt  of  that  particular  sum  |  but  he  was  proved  to 
have  subsequendy  paid  over  those  very  notes  to  his 
master ;  nevertheless  he  was  found  guilty. 

{Per  Curiam  t  —  No  doubt.  If  he  had  once  em- 
bezzled the  particular  notes,  and  made  a  fraudulent 
entry,  subsequent  repentance  would  be  of  no  avail. 
But  in  this  case  it  cannot  be  proved  that  Jofnes  intended 
to  embezzle  any  particular  sum  on  any  particular  day. 
His  fraudulent  alterations  were  intended  to  cover  some 
fraudulent  appropriations  at  some  former  time ;  but  what 
sums  these  were^  or  on  what  day,  cannot  be  shewn.] 

Mr.  Twiss  was  not  called  on'  to  reply. 
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16S9.  The  Chiet  Judoe  :  — 

'  The  Gommissioiiers  origfaiaUy  rejected  thb  proof,  on 

JoK^        ^^  principle  that  the  bankrapt  had  eommitted  a  feloitjr 

and  othen.     ^^  whkh  he  had  not  been  prosecuted.    The  irnstees 

of  therenpon  instituted  a  prosecotiotv  aud  preferred  five 

JoKM.        indictments,  including  sums  to  the  amount  of  l,254/« 

The  commissioners  then  refused  to  allow  a  proof  to  be 

tendered  as  to  any  sums  not  tnduded  in  the  indictments. 

In  this  they  acted  errooeoosly* 

A  proof,  resting       If}  in  the  course  of  an  inquiry  in  order  to  proof,  it 

^'^Se"^  appears  that  the  real  injury  done,  and  on  which  the 

after  •  prosecu-  proof  rests,  is  through  a  felony,  principles  of  public 

wh^convic-     policy  require  that  justice  should  first  be  satisfied  by 

tion  is  hopeiesik  ^  prosecutioH.     I  do  iiot  indeed  find  that  proposition 

laid  down  totidem  verbis  in  any  of  the  cases,  but  their 
principle  appears  to  go  to  that  extent.  When  a  party, 
however,  shows  that  the  circumstances  are  such  that  he 
has  no  chance  of  procuring  a  conviction,  this  Court 
wouM  not  refuse  to  bear  him  to  establish  bis  proof.. 
That  only  happens  under  circumstances  when  a  judge 
would  say  to  a  jury,  **  I  leave  this  case  to  you,"  without 
direotiag  them  to  acquit,  if  the  case  is  not  such  as  ta 
justify  the  judge  in  so  doingj  it  would  not  be  a  case  in 
which  the  party  should  be  shut  out  from  proof.  The 
evidence  which  could  be  brought  forward  in  this  case 
would  not  support  a  prosecution  under  the  7  &  8  Geo.  3. 

If  a  particular  sum  could  be  ascertained  as  having 
been  received  on  a  particular  day,  and  not  entereil,  or 
fakely  entered,  there  would  be  a  fact  to  go  to  die  jury. 
But  in  this  case  all  entries  of  receipts  are  oorrcctly  made 
at  tlie  time,  and  the  discharges  on  the  opposite  side  of 
the  account  are  fidsified  by  additions  of  figures^  but  when 
that  is  done  is  not  known.  But,  to  insure  conviction 
under  the  statute,  it  ie  abeolutely  necessary  to  point  out 
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h  pertieular  sum  which  on  a  particular  day  was  eoibes-        1893. 

zled.     Here  the  alterations  were  made  perhaps  moDtfas,        " 

perhaps  years  afterwards.  l&iiMa 

In  this  case  five  indictments  were  presented :  quite  ,  •"?  others. 

'^  ^  In  the  matter 

eooDgh  to  satisfy  public  justice.     If  no  debt  could  be  of 

proved   because  not  included    in  an  indictment,  the 

petitioners  must  present  thirty  or  forty  indictments  9t 

least  (a)f  to  the  great  expenditure  of  their  money  or 

that  of  the  public,  and  that  in  a  case  where  there  was 

no  diance  of  success. 

In  Fmmtkreifs  case  one  of  the. questions  was,  whether 
there  was  any  debt  existing  at  the  time  of  tlie  bank- 
ruptey,  of  which  there  can  be  no  question  in  this  case. 

The  trustees  must  be  admitted  to  prove  for  such  sums 
m  can  satisfactorily  be  established  to  have  been  received 
by  the  bankrupt. 

Sir  John  Crosa  •*  —- « 

It  is  to  be  hoped  that  this  ease  will  act  as  a  caution  to 
the  trustees  and  others  having  the  management  of  the 
numerous  savings  banks  in  ibia  kingdom>  the  coUecttve 
fimds  of  which  appear^  by  the  returns  lately  made  to  Par- 
liament^ to  amount  to  the  sum  of  1 5>000,00(tf.  Gentlemen 
too  often  conceive  they  do  enough  in  giving  the  sanction 
of  their  names  to  these  banhs^  without  looking  into  the 
accounts;  but  questicos  may  arise  as  to  whether  they  are 
not  personally  liable  for  the  defalcations  of  persons  enn 
ployed  by  them  in  capacities  similar  to  tliis  bankruplu 

The  commissioners  rejected  the  debt,  on  the  grounds 
tliat  public  policy  required  a  prosecution.  I  once  heard 
it  said  by  a  venerable  judge  of  former  days,  that  when 


(a)  Only  three  distinct  acts  of  embezzlement  can  be  charged  in 
one  indictment,  7  &  8  Geo.  4.  c.  29.  8.4S. 
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183Sk       judges  once  get  upon  a  question  of  public  policy  it 
carries  them  away  like  an  unruly  horse.     And  so  it 
Jones         happened  with  these  commissioners;   for  though  I  do 
I  "th  °^^^  ««    "^^  intend  to  imply  that  they  were  guilty  of  any  derelic- 
of  tion  of  duty,  yet  they  certainly  allowed  the  principle 

^^^'        to  carry  them  mudi  too  far,  when  they  refused  a  proof 
on  any  sums  not  included  in  the  indictments ;  and  it  is 
even  doubtful  whether  they  could  be  borne  out  in  the 
principle  that  any  prosecution  at  all  was  necessary  in 
this  case.     I  am  of  opinion  that  they  put  a  forced  con- 
struction on  a  penal  act.     The  statute  7  &  8  Geo.  4. 
c.  29.  speaks  of  master  and  servant.     The  relation  be* 
tween  master  and  servant  is  a  private  one,  which  did 
not  exist  between   the  trustees  and   their  actuary  or 
cashier,  who  is  a  public  officer.      The  commissioners 
appear  to  have  looked  only  at  the  47th  clause,  and' 
thereupon  to  have  pronounced  this  misappropriation  of 
the  bankrupt's  to  amount  to  a  felony*     If  they  had 
turned  their  attention  to  a  subsequent  clause,  the  49th, 
they  would  have  found  it  precisely  applicable  to  thi^ 
case^  which  is  an  embezzlement  by  an  agent  of  property- 
entrusted  to  his  care,  which,  by  this  49th  clause,  may 
be  treated  as  a  misdemeanor  only;   then  it  became 
optional  whether  to  prosecute  or  not.     If  the  commis- 
sioners had  treated  this  case  as  under  the  49th  section, 
they  could  have  compelled  the  bankrupt  to  answer  all 
their  questions,  because,  as  by  the  52d  clause  his  ex- 
amination could  not  have  been  used  against  him,  he 
could  not  object  to  answer;    whereas   by  going  on 
section  47,  and  treating  it  as  a  felony,  his  examination 
was  not  so  protected,  and  he  was  enabled  to  shelter 
himself  by  the  plea  that  the  reply  might  criminate  him. 
But  even  if  the  bankrupt  had  been  a  servant  there  is 
only  a  general  deficiency  on  a  running  account,  which 


Jones. 
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•does  not  amount  to  a  felony.   The  Savings  Bank  Act  (a)        1833. 
provides  that  the  actuary  shall  give  security  for  the        " 
faithful  discharge  of  liis  duty,  by  a  bond  to  the  clerk  of        Jones  ^ 
the  peace,  who  may  sue  thereon  for  any  breach  of  duty ;  ,  *"^  otherg. 
consequently  the  act  intended   the  actuary  should  be  of 

personally  liable. 

Even  if  this  had  been  a  case  of  felony  within  the 
act  (ft),  it  was  not  the  duty  of  this  Court  to  examine 
minutely  every  page  of  the  accounts  to  endeavour  to 
discover  a  felony.  To  induce  a  court  to  interpose  the 
principle  of  not  allowing  proof  before  prosecution  the 
felony  ought  to  be  primd  fade  flagrant,  and  such  as 
the  court  could  not  overlook. 

In  the  present  case,  select  which  particular  instance 
you  will,  it  would  not  be  possible  to  prove  but  that 
Jones  had  properly  applied  that  sum.  The  mere  omission 
in  his  books  of  an  entry  how  he  expended  the  money 
is  no  felony ;  he  might  have  paid  it  away  properly,  and 
was  not  bound  to  enter  his  payments  within  any  par- 
ticular period ;  non  constat  but  that  he  would  make  the' 
entry  at  some  future  time. 

It  is  therefore  my  opinion  that  proof  ought  to  be 
allowed  for  the  full  amount  of  the  deficiency. 

Sir  George  Bose :  — 

The  gentlemen  who  lend  their  names  to  these  savings 
banks  may  find  themselves  much  mistaken  if  they  con- 
ceive themselves  not  liable  to  make  good  the  deficiencies 
of  their  actuaries. 

.  The  Court  is  not  called  upon  to  make  any  declaration 
of  its  opinion  whether  or  not  the  commissioners  were 
right  in  the  principle  that  there  could  be  no  proof 
before  a  prosecution,  because  the  trustees  conceded  the 

(a)  57  Geo.  5,  C,  150.  S.  7.  (b)  7  &  8  Geo.  4.  c.  29. 
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18SS.  principle,  and  a  prosecution  was  instituted.  I  will 
""^^  however  observe,  that  in  Fauntieroy*s  and  the  other  cases, 
J0VC8  ^^^  question  was,  Whether  a  claim  could  be  set  up 
and  others,  through  a  felony ;  whereas  in  this  case  the  party  ended* 
of  Tours  to  defend  himself  through  a  felony,  which  is  quite 

**""•  another  thing.  The  counsel  for  the  assignees  have 
thrown  out  some  imputations  as  to  the  prosecution 
being  collusive ;  but  those  imputations  rest  on  the  alle- 
gation of  counsel  alone,  and  are  not,  in  my  ppinion, 
supported  by  a  tittle  of  evidence. 

The  sum  of  707/.,  the  admitted  balance,  not  having 
been  tendered  before  the  commissicmers,  no  observation 
arises  thereon.  As  to  the  other  sums,  satisfactory  evi- 
dence was  tendered  before  the  commissioners :  not  only 
did  the  parties  tender  their  own  affidavit,  but  the  evi« 
dence  of  an  accountant  was  produced,  who  declares, 
that  having  gone  through  the  books,  the  result  is,  tliat 
a  certain  balai>pe  is  owing.  Moreover,  the  bankrupt^ 
being  examined,  refuses  to  answer,  lest  he  should  crimi'» 
nate  himself.  Surely  all  this  is  evidence  enough  for  the 
commissioners  to  act  upon. 

This  creates  a  debt  upon  a  balance^  and  the  assignees 
were  at  liberty  to  show  that  the  isupposed  balance  was 
not  correctly  stated ;  that  is,  they  might  object  to  the 
items,  but  not  to  the  whole  proof. 

Thb  propf,  therefore,  should  go  back  to  the  com- 
missioners, protected  from  the  general  objections  started^ 
and  only  open  to  reducti<m  as  to  items  of  the  account. 
The  sum  of  7,5642.  should  be  considered  as  primd  fade 
the  sum  to  be  proved,  subject  to  deduction  as  to  any 
particular  items.  There  is  a  technical  difficulty  as  to 
who  is  to  prove,  which  has  not  been  oolioed. 

The  SavjuDgs  Bank  Act  (a)  enables  the  trustees  <<  to 


(a)  57  Geo.  5.  c.  130.  8.8. 
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hriDg  or  defend,  or  cauae  to  he  brought  or  defended,  any  1883. 

action,  suit,  or  prosecution,  criminal  as  well  as  civil,  in  ' 

law  or  equity;"  but  it  is  doubtful,  according  to  the  Jones 

cases,  whether  a  counU*y  commission  is  a  proceeding  ^°^  others, 

at  law  or  equity :  that  difficulty  will^  however,  be  pro-  of 

vided  against  in  the  order-  ^   Jov^s, 

^  Qjuere  whether 

a  country  fiat 

Mr.  J.  RusseU  applied  for  the  costs  of  the  petition,  in  ^  *  proceeding 

*  *^  •  '         at  law  or  in 

accordance  to  the  case  of  ex  parte  Fiske^  Mont*  ^  Mac.  equity? 
93,  where,  as  in  the  present  case,  the  petitioner's  proof 
had  been  stopped  by  a  preliminary  objection,  and  where 
the  Vice  Chancellor  gave  the  costs  of  both  parties  out  of 
the  estate ;  on  appeal  to  the  Lord  Cbancdlor,  the  ge- 
neral rule  was  urged,  that  costs  are  never  given  against 
a  decision  of  the  commissioners  (a),  but  Lord  Lyndhursi 
said,  ^^  In  one  view  of  the  case,  it  is  undoubtedly  hard 
diat  the  estate  should  have  to  bear  the  costs  of  an  erro- 
neous decision  of  the  commissionen;  on  the  olber  hand, 
it  would  be  equally  hard  that  the  petitioner  should  have 
to  bear  the  costs  in  a  case  where  his  attempt  to  prove 
was  stopp^  in  limine^  and  where  he  was  consequently 
coff^ielled  to  resort  to  the  court  for  relief.  Under  these 
circumstances,  I  think  the  costs  of  all  panties  abould  be 
paid  out  of  Ae  estate.^ 

Per  Curiam : — This  is  not  a  case  where  the  Court  will 
dq)art  from  the  usual  rule*  Each  party  must  pay  their 
own  costs.  The  assignees  will  ta)ce  theirs  out  of  the 
estate.  No  order  is  made  concerning  those  of  the  trua-p 
tees.  Probably  they  will  be  able  to  take  theirs  oat  of 
dieir  own  funds. 

The  following  order  was  made : — 

Declare  that  the  petitioners  ought  not  to  be  required 

(a)  Mont,  B,  L.  501.    Eden,  B.  L,  461. 
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1833. 

Ex  parte 

JONEB 

and  others. 

In  the  matter 

of 

Jones. 


to  institute  any  further  proceedings  against  the  bank- 
rupt; and  declare  that  primd  facie  the  amount  of  7,664/. 
found  by  White  is  the  amount  to  be  received  in  proof, 
but  subject  to  such  deductions  as  the  assignees  can  estab- 
lish to  the  satisfaction  of  the  commissioners.  Let  the 
petitioners,  some  or  one  of  them  on  behalf  of  the  others, 
or  the  trustees  of  the  savings  bank  at  the  time  of  the 
bankruptcy,  be  at  liberty  to  make  such  proof.  The 
assignees  to  take  the  costs  of  this  petition  out  of  the 
bankrupt's  estate  (a). 


Hie  commis- 
stonen  having 
improperly  re- 
jected a  proof 
because  the 
claim  was 
merged  in  a 
felony^  the  pe- 
titioner was 
allowed  costs 
out  of  the 
estate. 


(a)  The  following  case  appears 
to  have  been  very  analogous  to 
the  present : 

Ex  parte  Birks  in  the  matter 
of 

V.C.  16th  August  1827. 

Mr.  Home  and  Mr.  Whkmarth 
for  the  petition  : — This  u  a  peti- 
tion to  prove.  The  bankrupt  was 
clerk  to  the  petitioner,  and  the 
proof  has  been  rejected  by  the 
commissioners  on  the  ground  of 
his  having  committed  a  felony. 

Mr.  Heald  and  Mr.  Montagu 
for  the  assignees :— The  bankrupt 
was  a  clerk ;  he  received  his  mas- 
ter's money  and  misapplied  it; 
that  is  declared  felony  by  the  act 
of  parliament;  the  right  to  prove, 
which  u  a  civil  right,  is  therefore 
meiged  in  the  felony.  Ex  parte 
Walter  re  Stokes,  5th  December 
1806.    Ex  parte  Shaw,  1  Mad. 

Mr, Homej  m  reply,  wasstopped 
by  the  Court. 

The  Vice  Chancellor  said  the 


bankrupt  had  been  guilty  of 
felony;  but  made  the  following 
order :— Declare  that  the  peti- 
tioner has  a  right  to  prove ;  and 
let  him  go  before  the  commis- 
sioners, and  tender  his  proof. 
The  creditors  b&ng  at  liberty  to 
investigate  the  debt. 

Assignees  costs  out  of  the 
estate ;  and  the  Vice-ChanceUor 
will  think  of  the  petitioner  taking 
hb  costs  out  of  the  same  estate. 

August  17. 
Vice  Chancellor:  —  On  ge* 
neral  principles  I  allow  the  peti- 
tioner his  costs  out  of  the  estate. 
Suppose  a  case  in  which  the  divi- 
dend would  not  be  equal  to  the 
costs,— how  a  bond  fide  creditor 
suflers. 

The  petitioners  to  be  at  liberty 
to  call  a  meeting  at  their  own 
expence  to  tender  their  proo£ — 
Iteg.  lAb,  V.  C.  pp*  61, 65,  August 
16th  and  I7th,  1897. 
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E*  parte  BOARDM AN.  —  In  the  matter  of  jfyril  23, 

BOARDMAN.  1835. 

-.  ^  When  the  oobo* 

Mr.  AYRTON  applied  to  supersede  a  fiat  with  con-  ""-ioneriH?- 

^^  ^  points  tiro 

sent  of  all  the  creditors  who  had  proved,  and  who  had  all  meetings  under 
consented  to  accept  a  composition  under  6  G.  4^  c.  16,  ^  5^,  g.  2o»'the 
ss.  133,  134.     The  commissioners  had  appointed   two  ^^"^^ 
meetings  dnder  the  1  &  2  W.  4,   c.  56,  s.  20,  and  at  consent  of  the 

m      „  m  •  1  creditors  under 

the  first  meeting  assignees  were  chosen.  6  G.  4,  c.  i6, 

ss.  lis,  134,  tin 

Per  Curiam ;  —The  second  meeting  has  not  yet  taken  ^^l  ""^^ 
place.     Thb  application  cannot  be  granted  till  then,  as 
other  creditors  may  then  come  in  and  prove. 

Application  refused,  (a) 


Ex  parte  MASTERMAN.  —In  the  matter  of  LITT.     C.  of  R. 

April  24, 
The  petition  stated  that  in  February  1831  Litt  by        l^^^. 
indenture  assigned  to  the  petitioners  150  shares  of  the  ^^j^^^j^ 
Crown  Life  Assurance  Company,  then  standing  in  the  surance  com- 

,  pany  assign 

name  of  lAU  in  the  bodes  of  the  company,  subject  to  them  by  way  of 
redemption  on  payment  of  a  sum  therein  mentioned,  ^^'^^^ 
and  with  a  power  of  sale,  and  covenant  for  further  the  company, 

r,^,  .      ,     J  J    ,  -       ^         but  owing  to  an 

assurance.     Ihis  deed  was  prepared  by  one  01  a  firm  informaJUy  in 
who  were  solicitors  to  this  company.     The  petitioners  theco^Miydo 
gave  the  usual  notice  to  the  company  of  this  indenture  ^^  recognize 

ji  c  J  jir-i.^**®  mortgagee's 

and  the  transfer,  and  an  entry  was  made  thereof  in  the  title,  and  the 
ledgers  of  the  company's  books.  A  fiat  issued  against  j^  ^^  bank- 
the  bankrupt  in  June  1831.     On  application  to  the  nipt's  name,  th© 

^  *  *^  shares  are  not 
^— *——«__ — — _____ — »_^ —  in  his  reputed 

(a)  This  application,  under      and  now  the  second  meeting  is 
6  G.  4,  c.  16,  8. 135,  could  not      virtually  the  third  meeting. 
be  till  after  the  third  meeting; 

Vot.  II.  p 
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1835.        company  by  the  petitioners  they  were  informed  that  the 
^  transfer  had  not  been  made  in  pursuance  of  certain 

Ex  parte 

Maste&man.  clauses  in  the  deed  of  settlement  of  the  company,  so  as  to 
Id  the  matter  gj^^  ^j^^  petitioners  a  right  to  the  shares,  and  that  a  new 
LxTT.  or  further  transfer  in  proper  form  was  necessary  to 
entitle  them  to  the  shares.  The  clause  in  question 
directed  that  the  compan;^  and  directors  should  not  be 
bound  by  any  trust  or  mortgage,  and  that  the  cestui  que 
trusts  or  mortgagees  should  have  no  rights  but  through 
the  trustee  or  mortgagor ;  and  that  no  person  was  to  be 
allowed  to  sell  any  shares  without  the  consent  of  the 
weekly  board,  and  that  no  shares  should  be  transferred 
but  by  a  deed  in  writing  in  a  form  prescribed,  and  that 
in  case  of  the  bankruptcy  of  a  proprietor  his  assignee 
was  to  be  proprietor  for  all  purposes.  lAtt  the  bank- 
rupt was  a  director,  and  opposite  his  name  and  shares, 
in  one  of  die  books,  was  written  in  pencil,  ^  Not  to 
be  trans/erred.  See  Haddan  and  Co.'s  notice  of  the 
2Sd  February  \S3i:' 

This  was  the  usual  petition  by  an  equitable  mort- 
gagee, praying  for  a  sale  of  the  shares  in  the  usual 
way. 

Mr.  Blackburn  for  the  petitioner:  —  The  only  case 
apparently  adverse  to  the  petitioners  is  ex  parte  the 
Lancaster  Canal  Company,  (a)  But  there  the  party 
could  have  received  the  dividends  on  the  shares,  and 
stood  in  the  books  as  owner ;  here  notice  was  entered 
in  the 'books.  As  to  the  nonconformity  with  certain 
forms,  that  can  have  no  effect  as  to  the  public,  being 
made  for  the  private  r^ulation  of  the  company. 

Mr.  Montagu  (who  was  with  Mr.  Blackburn)  was 
stopped  by  the  Court. 


(a)  Mont.  4-  Bli.  94.    S.  C.  1  Dea.  SfCh.  41  \. 
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Mr.  Swanston  and  Mr.  Bogers  for  the  assignees: —        1835. 
The  principle  of  the  decision  of  ex  parte  the  Lancaster        — 
Canal  Company  (a)  must  govern  this  case,     [Sir  John    Mast^man. 
OtM«;— In  that  case  there  was  a  statute.!     Private  ^^  the  matter 
acts  are  construed^  as  between  the  parties,  as  if  con-         Litt. 
tracts ;  and  the  same  rules  of  construction  prevail  as  in 
deeds.     The  assignees  resist  this  claim^  because  there 
was  no  transfer  of  the  legal  interest  which  remains  in 
them,  and  the  Court  will  not  decree  specific  perform- 
ance of  a  contract  relating  to  an  equitable  interest,  as 
stock,  &c.,  and  because  the  property  was  in  the  reputed 
ownership  of  the  bankrupt.     According  to  the  rules  of 
the  company  the  legal  interest  has  not  been  transferred ; 
and  in  cases  where  the  bankrupt  has  once  been  the 
owner,  even  if  he  actually  cease  to  be  so,  yet  he  is  the 
reputed  owner,  unless  he  do  some  act  to  divest  himself  of 
his  apparent  ownership.     lAngard  v.  Messiier.  {b)     In 
this  case  there  were  no  indicia  of  mutation  of  owner- 
ship;  die  book  was  private;   to  have  made  it  public 
would  have  defeated  the  object  of  the  parties.     More- 
over, the  bankrupt  was,  or  acted  as,  a  director;  fifty 
shares  are  necessary  to  qualify  him  as  such,  therefore  he 
certunly  was  the  reputed  owner  as  to  fifty  shares ;  and 
as  no  particular  fifty  can  be  fixed  on,  he  is  reputed 
owner  as  to  the  whole. 

The  Chief  Judge  :  —  The  arguments  against  the 

petition  are,  Ist^  That  the  bankrupt  was  the  real  owner 

at  his  bankruptcy,  because  the  forms  necessary  to  transfer 

were  not  complied  with ;  2d,  That  if  not,  he  was  reputed 

owner,  or  retained  the  order  and  disposition  of  the  shares. 

As  to  the  first  reason,  all  cases  of  equitable  mortgages 

'^. 

*^l^— ^M^  11      ■  ■  III  III  ■  II 

\ 

(a)  Mont.  6^  BIL  94.    S.  C.  1 2).  4-  C.  411. 
{h)  \  Bam,  Sf  Crei,  308.   S.  C.  2  Dow.  4  %.  495. 

p2 
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1835*       depend  on  the  same  fact,  viz.  that  the  bankrupt  has 

not  transferred  the  legal  interest,  but  only  the  equitable 

Masteruan.   right.     When  parties  are  solvent,  equity  does  not  inter* 

In  tlie^  matter  f^^^  ^  decree  specific  performance  of  a  contract  to  assign 

LiTT,  a  chattel,  as  bank  stock,  &c.,  because  damages  will  be 
complete  compensation;  but  that  is  not  the  case  when 
bankruptcy  intervenes,  and  where  one  of  the  parties  is 
not  solvent,  so  that  no  damages  would  be  paid.  As  to 
the  second  reason,  the  shares  were  regularly  assigned  by 
a  deed  to  the  petiUoners,  who  gave  notice  to  the  clerk  of 
the  company,  who  made  an  entry  in  the  books,  all  which 
would  have  been  told  to  any  applicant;  there  was  no 
collusion  or  fraud  or  secret  understanding  that  the  bank-* 
rupt  was  to  be  held  out  as  reputed  owner,  all  which 
distinguishes  this  case  from  ex  parte  the  LanccuUr  Canal 
Company  (a) ;  in  which  case  Lord  Lyndkurst  held  it  to 
be  the  intent,  that  the  bankrupt  should  continue  reputed 
owner,  and  where  no  entry  of  the  transfer  was  made  in 
any  book,  which  made  out  a  case  of  collusion  and  fraud, 
and  created  that  reputation  of  ownership  which  the 
6  Geo.  4,  c.  16,  s.  72,  was  intended  to  prevent. 

Sir  John  Cross :  —  As  to  reputed  ownership^  it  appears 
to  me  that  the  decisions  have  gone  too  far  in  not  requiring 
proof  from  the  assignees  of  the  reputation  of  ownership.. 
The  act  seems  to  require  that  the  assignees  should  prove 
the  fact. 

Sir  George  Bose:  —  In  equity  the  practice  has  lately, 
been  much  extended  to  enforce  specific  performance  of. 
contracts  not  strictly  relating  to  the  realty,  the  Court 
being  guided  by   the   consideration   whether    or    not 
damages  will  be  an  adequate  remedy.     In  cases  like  the 

(a)  Mont,  Si  Blu  94.    S.  C.  1  Dea.  4-  CA.  411. 
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present^  tbe  respondents  are  entitled  to  the  benefit  of  the        1835. 
rule,  that  the  Court  will  not  interfere  if  there  be  the  least         — 
doubt ;  therefore,  if  there  be  a  question  of  reputed  owner-    Mastebman.  - 
ship  raising  any  doubt  in  the  mind  of  the  Courts  the  ^"  ^*'®  matter 
Court  should  not  interfere.     In  this  case  the  mere  notice        Litt. 
would  have  been  enough,  according  to  the  cases.    Notice 
acts  thus :  it  informs  the  parties  that  some  check  on  the 
power  of  order  and  disposition  exists ;  this  puts  him  on 
his  inquiry ;  therefore,  in  cases  of  debt,  trust,  &c.  mere 
notice  prevents  the  consequences  of  the  72d  section  of 
6  Geo.  4,  c.  16.     Here  the  ledger  book,  containing  the 
intimation  of  ownership,  conveys  the  notice ;  ex  parte  the 
Lancaster  Canal  Company  (a)  does  not  govern  here.  That 
is  a  case  of  an  act  of  parliament :  this  a  mere  joint  stock 
company. 

Ordered  as  prayed.    Costs  of  each  party  out  of  their 
own  estate. 


Ex  parU  SMITH.— In  the  matter  of  SMITH.  C.  of  Rl 

Jlpril  25, 
Mr.  ^YB It) J^  applied  for  the  usual  four-day  order        1835. 

on  a  party  to  pay  a  sum  or  stand  committed,  (ft)  When  aU  is  r&- 

*       "^         *    "^  gular,  the  four- 

day  order  to 
rm  •  '  •  t    '  pay,  &c.  or  Stand 

Per  Curiam :  —  There  is  no  necessity  to  apply  m  open  oonunitted,  is  of 
Court  for  the  usual  four-day  order  when  all  is  regular;  ^^  "*  ^^ 
the  order  may  then  be  procured,  as  of  course,  at  the 
office. 


(a)  Mont.  (Jj-  BU.  94.    S.  C.  1  Dea.  4'  Ch.  41 1. 
{b)  See  ex  parte  Myers,  ante,  87. 
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April  25, 
1835. 

Where  ft  tnntee 
tteoomes  bsnk* 
nipty  the  general 
rule  is,  £at  the 
Court  will  not 
appoint  anew 
trustee  under 
6  Oeo.  4,  0. 16* 
s.  79}  without  a 
reference}  unlew 
all  parties  are 
before  the 
Court.    The 
smallnesB  of  the 
estate  may  fur* 
nish  an  ezoep- 
tion. 


Ex  parte  WHISIL— la  Ae  matter  of  SANDYS. 

jljL  trustee  having  become  bankrupt,  this  was  a  petition 
praying  the  Court  to  appoint  a  new  trustee  under 
6  Geo.  4,  e.l6,  s.79. 

Mr.  L.  Wigram  for  the  petition. 

Mr.  J.  Parher  for  the  aflsignees. 

Per  Curiam  .•  —  The  Covrt  will  at  once  grant  an  ap- 
plication that  a  bankrupt  trustee  (or^  what  is  more  usual, 
some  other  person)  may  prove  where  the  dividends  are 
to  be  paid  into  the  bank,  &c.  But  if  a  new  trustee  is  to 
be  appointed  for  all  the  purposes  of  the  trust  under  sec- 
tion 79,  then,  unless  all  parties  be  before  the  Court,  a 
reference  mast  be  made  to  the  master  to  approve^  &c. : 
that  is  the  general  role.  The  funds  being  too  small  to 
bear  the  expense  of  the  reference  might  induce  the  Court 
to  depart  from  that  rule. 


CofH. 

April  25^ 

1835. 

Where  (the 
bankrupt  hay- 
ing absoonded) 
an  equitable 
mortgagee 
enters  into  pos- 
session of  the 
premises}  and 
the  assignees 
afterwards  ac- 
quiesce in  his 
continuing  in 
possession}  he 
is  entitled  to 
the  profits  be- 
fore the  order 
of  sale,  and 
from  ibe  time 
of  his  entry. 


Ex  parte  BIGNOLD.— In  the  matter  of  POSTLE. 

1  HIS  case  is  reported  a$i£e,  page  16,  where  it  was 
decided  that  an  equitable  mortgagee  was  not  entided  to 
the  rents  and  profits  before  the  date  of  the  order  of  sale 
made  by  the  Court;  it  wa»on  the  usual  petition  of  an 
equitable  mortgagee  by  deposit  of  deeds. 

This  was  a  petition  praying  for  a  rehearing,  and  to 
have  the  order  varied.  The  present  petition  stated  that 
the  petitioner  was  equitable  mortgagee  by  deposit  of 
tide  deeds;  that  the  premises  were  an  insufficient  secu- 
rity; and  that  the  fiat  issued  on  the  29th  of  July  1834, 
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on  the  petition  of  the  present  petitioner.    Shortly  before        1835. 
the  fiat  issued    the  bankrupt  absconded,  whereon  the 

•  •  1  <•!•  •<•»  ^^  parte 

petitioner  took  measares  for  taking  possession  of  the      Bigmold. 
mortgaged  premises,  and  took  actual  possession  the  same  ^^  ^  matter 
day  the  fiat  issued,  through  Buicher  his  agent*     The       Postle. 
mortgaged  premises  lay  near  to  other  premises  of  the 
bankrupt  not  mortgaged,  and  jBttfcA^r,  with  consent  of 
the  solicitor  to  the  fiat,  was  also  put  into  possession  of 
those  other  premises  on  behalf  of  the  creditors  generally ; 
and  after  the  choice  of  assignees  they  resoWed  that 
ButeAer  should  continue  to  manage  the  cropping,  &c.  of 
the  premises  not  in  mortgage.    Butcher  used  the  same 
utensils  and  labourers  on  all  the  premises  indiscriminately, 
on  an  agreement  that  he  should  finally  account,  when 
the  petitioner,  as  equitable  mortgagee,  was  to  be  charged 
a  sum  for  his  portion  of  the  expenses  of  cultivating  all 
the  lands;  the  crops  of  the  mortgaged  premises  were 
kept  separate.     This  petition  stated  that  it  had  been 
arranged,  under  these  circumstances,  that  the  prayer  of 
the  former  petidon  should  be  consented  to,  but  that  not 
having  been  done  by  mistake,  but  having  been  opposed, 
and  the  special  facts  now  set  out  not  having  been  in- 
serted in  the  petition,  the  order  was  made  as  men- 
tioned, (a) 

The  petition  prayed  that  the  petitioner  might  be  de- 
clared entitled  to  the  rents,  crops,  &c.  from  the  time 
Butcher  took  possession. 

Mr.  Swanston  and  Mr.  O.  Anderdcn  for  the  petiuon : 
—  Whether  the  possession  were  before  or  after  the  act 
of  bankruptcy  is  immaterial,  if  he  had  a  right  to  enter 
under  the  contract;  indeed,  bankruptcy  would  give  a 
right  to  a  receiver.     At  law  even  an  equitable  mort- 


(a)  ibito,  page  16. 
p  4 
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1835.        giigee  has  a  right  to  enter  on  the  pi^mises.    Garry  v. 
—•^       SharraU.  la)     [The  Chief  Judoe:  —  Does  hot  Lord 

Ex  parte  \   /      i- 

BiGNOLu.  Tenterdeti  then  appear  to  think  that  the  deposit  of  the 
In  the^  matter  ^j  j^  deeds  was  sufficient  to  entitle  them  to  receive  the 
PosTUE.  rents  ?]  In  l^al  mortgages  the  delivery  of  the  decia* 
ration  in  ejectment  is  the  time  from  which  tlie  mort- 
gagee is  entitled  to  all  his  rights.  Sumpner  v.  Cooper  (b) 
shows  that  though  a  deed  be  not  registered  pursuant  to 
the  7th  Ann.  c.  20,  yet  a  subsequent  registered  mort* 
gagee  could  not  take  the  rents  received,  &c.  out  of  the 
hands  of  the  first.  The  Court  put  the  right  to  receive 
the  rents  on  an  implied  authority. 

Mr.  Walker  for  the  assignees : — Oarry  v.  SharraU  {a) 
turns  on  the  fact  of  a  special  authority  to  enter,  without 
which  an  equitable  mortgagee  so  doing  would  be  a  mere 
trespasser.  The  petitioner  took  possession  in  his  cha- 
racter of  petitioning  creditor. 

The  Chief  Judge: — The  Court  are  of  opinion 
that  the  petitioner  is  entitled  to  receive  the  rents  and 
crops  received  by  Bvtcher.  By  the  deposit  of  the 
deeds  the  petitioner  became  entitled  to  the  same  bene- 
ficial interest  as  if  a  legal  mortgage  had  been  actually 
executed;  if  he  had  not  taken  possession,  but  came  to  the 
Court  for  the  usual  order  for  sale,  &c.,  then  the  rents 
before  the  date  of  the  order  would  belong  to  the  as- 
signees, who  could  not  be  called  on  to  account  to  the 
equitable  mortgagee  before  the  order.  The  petitioner 
took  possession,  not  in  his  character  of  petitioning  ere-, 
ditor,  but  as  mortgi^ee  only }  when  the  assignees  were 
chosen  the  arrangement  showed  their  concurrence  in 
his  taking  possession  as  equitable  mortgagee ;  for  though 

■■■■  '  .  ,  _ _______ I     ^m 

(a)  10  Bam. 4-  Cr«..716.  {b)  2  Bam.  ^  AdoL  225. 
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it  was  agreed  that  the  utensils  should  be  used  in  com-        ]  835. 
mon,  yet  a  distinct  account  was  to  be  kept,  and  an        " 
allowance  paid  for  their  use  on  the  mortgaged  farm.       Bignold. 
Then,  was  there  any  implied  authority  before  he  took  ^"  j^^  matter 
possession?    Garry  v.  SAarratt  (a)  was  a  question  of       Postlk. 
fact;  so  is  this,  viz.  whether  there  were  such  authority. 
The  petitioner  had  authority  from  the  bankrupt,  and 
the  assignees  assented  thereto;  he' received  the  rehts,  &c. 
as  mortgagee,  and  the  assignees  have  no  right  to  call  on 
him  for  an  account,  except  to  diminish  the  amount  of 
debt  provable. 

Sir  John  Cro98 :  —  Even  if  the  mortgagee  had  been  a 
trespasser  before  the  choice,  of  assignees,  yet  their  ac» 
quiescing  in  his  possession  made  it  lawful  firom  that 
day.  ■       .'      '      ' 

Sir  George  Base :  —  I  concur  in  the  order*  I  cannot 
say  that  the  mere  deposit,  without  more,  gives  authority 
to  receive  the  rents;  Garry  v.  SharraU  {b)  does  not 
establish  that.  In  this  case  the  deposit  alone  would  not 
indicate  an  intent  to  ^ve  authority  to  receive  the  rents* 
&c.  from  the  time  of  deposit.  I  apprehend  that  when 
the  mortgagor  absconded,  the  petitioner  might  have  had 
a  receiver ;  so  he  might  on  bankruptcy,  stating  that  the 
security  was  insufficient  The  petitioner,  however,  acted 
for  himself,  and  entered,  and  the  assignees  acquiesced 
therein.  Now,  when  parties  have  themselves  done  wbat 
the  Court  would  have  done  for  them^  that  is,  have  done 
what  was  tantamount  to  the  appointment  of  a  receivef^ 
the  Ck)urt  will  not  interfere  to  undo  such  acts. 

The  order  declared   the   petitioner   entitled  to  the 
tents,  &C.  since  Butcher  was  in  possession. ' 

.    («)  10  Bam.  ^  Cres.  716.  -  \h)  10  Bam.  Ss  O^'*  710- 
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C.  of  R.        Ex  parte  DOUGLAS.  —  In  the  matter  of  ELLIS. 
jfyril  25f 

18S5.  J[  jg[£  petitioner  was  a  commissioner  appointed  under 
2^S^  1  &  2  W.  2,  c.  66,  s.  14,  for  the  district  including  Ports- 
named  in  a  fiat    mouth,  Winchester,  and  Basingstoke.    The  petitioner 

ape  entitiGQ  to 

be  summoned,  and  another  barrister  were  of  the  quorum ;  the  three 
monedthT™'  Other  Commissioners  were  attorneys.  A  fiat  issued 
Court  of  Re.     directed  to  all  five  commissioners  as  usual;  but  the  peti- 

Tiew  will  mter- 

fere  tioucr,  though  of  the  quorum,  was  not  summoned ;  but 

seeing  notice  in  the  London  Gazette  of  the  three  public 
meetings,  he  voluntarily  attended  at  the  first,  took  the 
oalb,  tad  expressed  his  wish,  &c.  to  attend.  The  soli- 
citor, however,  informed  him  he  could  not  be  sum- 
moned^ as  the  creditors  objected  to  the  additional 
expense.  This  was  a  petition  praying  that  the  peti- 
tioner  might  be  summoned  regularly,  and  that  the 
solicitor  might  pay  all  fees  which  the  petitioner  would 
have  received  if  regularly  summoned,  and  the  costs  of 
the  petidon. 

The  affidavit  of  the  solicitor  denied  notice  of  the  wish 
of  the  petitioner  to  attend,  and  stated  that  he  acted  by 
desire  of  the  creditors,  who  preferred  the  other  com- 
missioners, and  objected  to  the  additional  expense,  and 
that  he  did  not  exclude  the  petitioner,  but  left  him  to 
act  as  he  tiiought  proper. 

Mr.  Moultrie  for  the  petition  stated  the  facts  as  above, 
and  cited  6  Geo.  4,  c.  16,  s.  23,  and  re  Kilsby,  S  Dea* 
8f  Ch.  19. 

Mr.  Goodeve  for  the  solicitor :  — 

The  jurisdiction  of  this  Court  is  confined  to  the  ad- 
ministration of  the  bankrupt's  estate,  except  where 
extended  by  statute.  This  is  an  application  by  one 
having  ju>  interest  in  the  estate.     Had  the  bankrupt 
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or  the  creditors  come  forward   it  might  have  been  1635. 

4iffisrent.  

In  ex  pcarte  Warded)  a  conmiission  had  been  impro-  Douglas. 

perly  directed  to  attorneys ;    a  barrister  petitioned  to  ^°  ^^  matter 

have  his  name  inserted,  bat  both  the  Vioe-Chancellor  Elus. 
and  the  Lord  Chancellor  held  he  had  no  right  to  peti^ 
tion^  though  the  creditors  might. 

The  Chief  Judge  :  — -  That  was  an  application  by 
one  of  a  class  eligible ;  this  petition  is  by  an  individual 
elected  and  named  in  the  fiat,  and  clearly  entitled  under 
the  23d  section  of  6  Geo.  4,  c.  11,  to  be  summoned. 

Sir  John  Cross  concurred. 


{a)  Ex  parte  WardyLord  Chan-  before  the  Vice-chancellor^  who  A  barrister  can- 

cettor,  August  1832.     By  Lord  dismissed  it  with  costs.  Tim  was  ^^^^ 

Loug^arough^s    order    of    the  an  appeal.  insoted  in « 

12th  August  1800,  the  names  of       Mr.  Montagu  for  the  petition,  coxnuaMnoa, 
two   banisters,  resident   in  or        Mr.  Jacob  for  the  assignees, 

near  the  place  where  the  com-  contrd, 

ansnon  is  to  be  eaecoted,  are  to       Lord  Chancbixob  :— The  d^ 

be  inserted  ia  erery  commission,  dsion   of  the   Vioe-Chanfiellor 

A  commission  was  directed  to  must  be  confirmed.     The  peti- 

ihree  solicitors   and   two  bar-  tioner  has  no  Aicuf  «tofufi  to  oom« 

Tisters   in    Oxford   accordingly,  plain ;  the  creditors  are  the  only 

Tfaiswas  a  petition  by  Mr.  FFard,  persons  to   pedtion.     Nothing 

a  barrister  residing  in  Oxford,  appears,  or  is  implied,  impeach- 

stating  that  one  of  the  qoorum  ing  the  motives  or  character  of 

barristers  did  not  reside  within  the^petitbner.  It  is  but  fair  and 

the  usual  limits,  and  was  out  of  just,  therefore,  to  presume  that 

practice^  and  would  not  attend,  he  is  actuated  by  public  spirit  in 

and  tiiat  the  insertion  of  his  this  proceeding;  but  as  costs  are 

name  was  therefore  a  mere  era-  incurred  to  the  bankrupt's  estate 

non  of  the  order;  that  the  peti-  by  this  petition,  which  in  point 

tioner  was  willing  to  act;  he  of  law  is  improperiy  presented, 

therefore  prayed  that  his  name  this  petition  of  appeal  must  be 

night  be  inserted  in  the  com-  dismissed  with  costs. 
mission.  The  petition  was  heard 
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1835.  Sir  George  Bose :  -^  The  order  is  only  directory,  and 

"■^^        not  imperative,  as  to  two  barristers  being  summoned  ;  so 

Douglas,      that  the  Court  are  not  compelled  to  interfene.     Still  it 

la  the  matter  jg  ^^^  ^^^  ^  g^^  that  fiats  are  worked  in  pursuance  of 

Eixift.        the  statute  and  general  orders^ 

The  Court  intimated  that  the  order,  in  strictness, 
should  be  to  ^^  declare  every  thing  void  which  had  been 
done  when  the  petitioner  was  not  present ;"  but  .the 
petitioner  consented  that  the  previous  proceedings 
should  stand  good,  on  his  being  paid  his  fees,  as  if  he 
had  attended,  and  on  his  being  summoned  in  future, 
and  the  costs  of  the  petitioner  paid;  and  so  it  was 
ordered  on  consent. 


C.  of  R.      Bx parte  PORTER.— In  the  matter  of  ROBINSON. 

^^5^^'  Mr.  WHITMABSH,  junior,  stated  that  a  reference 
Incaaesof  Man-  ^^  ^'^  made  to  the  registrar  for  scandal,  who  reported 
M  the  costs  we  ^qi  the  matter  was  scandalous.    This  was  as  application 

as  between  ami- 

ator  and  dlent.  to  coufirm  the  report,  with  costs  as  between  solicitor  and 

client ;  which,  on  the  authority  of  ex  parte  Simpum  (a) 
was  ordered. 


%Hl  80,     ^  P<^^  BRUNSKILL.— In  the  matter  of  BENT- 
1835.  LEY  and  Co. 

^^j^  »e^  This  was  a  petition  for  payment  of  a  dividend,  and  a 
^«™^JJ  b^  A    cross-petition  to  expunge  and  reduce  the  proof.  (6) 
bankrupt  with  a      The  peUtioncr  advanced  money  to  the  bankrupt  on  an 

creditor  as  col- 
lateral security  •  ■  

for  a  debt,  and 


"*^®'^^"^.P?^       ids  15  Vet*  476.   See  ex  parte  taken  and  abandoned  to  save  ex- 

bv  such  third  ■    ^  ' 

penons,  thdr  Wake,  Moni.  S^  B&.  359.  penae ;  and,  by  agreement,  the 

value  must  be         (^^  ^o  cross-petition  was  in  question  was  argued  as  if  a  croBsT 

tiie  p^.^"  fact  presented  |  the  objection  was  petition  had  been  presented. 
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^eemeiit  that  the  latter  would  indorse  and  transfer  the        1835; 

bills  of  third  parties  as  collateral  security.     BenUey  and        

Co.  at  various  times  so  indorsed  and  transferred  bills  to     Brunskill. 
the  petitioners^  amounting  to  7,047/.,  which  included  a  ^"  ^^®  matter 
bill  of  551/.,  discounted  by  the  petitioners  for  Beniley      Bevtlry 
and  Co.     At  the  bankruptcy  4,468/.  was  due  to  the     »»^  <>'*'««• 
petitioners^    which  tliey   proved,   exhibiting   the   bills 
90  indorsed  to  them  as  being  the  securities  held  by 
them.      After  the  proof  the  bill  for  551/.  was   paid, 
and  also  several  of  the  other  bills  sa  indorsed  and 
deposited  were  paid  by  the  parties  thereto  to  an  amount 
of  M5/. 

A  dividend  was  declared,  which  the  official  assignee 
refused  to  pay,  unless  945/.,  the  amount  of  tlie  bills  so 
paid,  was  deducted :  this  was.  a  petition  for  payment  of 
the  dividend,  deducting  only  the  amount  of  the  bill  for 
551/.,  which  the  petitioner  was  willing  to  deduct. 

Mr.  SwansUm  and  Mr.  Bacon  for  the  petition:  — 
The :  petitioner  is  entitled  to  receive  dividends,  and 
also  to  get  what  he  can  from  other  sources  till. paid  20^. 
m  the  pound.  The  petitioner  relies  upon  ex  parte  Sam" 
in6n(&),  where  it  was  decided,  that  if  bills  for  1,920/. 
are  delivered  by  the  drawer  to  a  creditor  as  collateral 
security  for  4,000/.^  and  both  drawer  and  acceptor  be- 
come  bankrupt,  but  the  acceptor  pay  20s.  in  the  pound ; 
the  creditor  may  receive  20«.  in  the  pound  on  the 
1,320/.  from  the  acceptor,  and  prove  the  remainder  of 
the  4,000/.  against  the  drawer. 

Mr^^BetheU  and  Mr.  Sturgeon  for  the  assignees:—-. 
By  one  of  the  orders  of  this  Court  (a)  bills  held  by 
creditors  must  be  produced  when  application  is  made  for . 

{a)  28th  March  1852.  (ft)  ID.^C,  564. 
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1835.        the  diyidend,  but  several  of  these  bills  are  paid  to  third 

"~~^        parties,  and  delivered  up  to  them  and  cannot  be  produced. 

Beuxskill.    The  general  rule  of  law  and  uniform  practice,  and  on 

In  the  matter  ^hj^ij  ^jj^  petitioner  rdies,  is,  that  when  a  creditor  who 

Brntley      proves  exhibilB  bills  held  as  security  for  his  debt,  and  any 

an  0   en.     ^  them  axe  afterwards  paid,  the  amount  paid  must  be 

deducted  from  the  proof;  ex  parte  Bloxhaan  (a),  ex  parte 

Wattace  (a),  ex  parte  Barratt  (i),  and  ex  parte  Bum.  {c) 

Mr.  Swamton  in  reply :  —  The  general  order  cited 
applies  when  the  proof  is  made  upon  the  bills;  here  the 
proof  was  for  goods  sold,  and  the  bills  were  merely  men- 
tioned as  collateral  security.  It  is  clear  that  the  old 
cases  cited,  and  the  rule  as  stated  by  Coohe^  appear  in 
&vour  of  the  assignees,  but  they  are  totally  at  variance 
with  the  present  practice,  and  are  never  now  acted  upon* 
Ex  parte  BarraU  (d)  was  not  a  case  of  a  bill  deposited 
as  collateral  security,  but  a  case  of  discount  of  a  bill ; 
and  here  the  petitioner  consents  to  expunge  the  debt 
to  the  amount  of  551^,  for  which  he  discounted  a  bill 
since  paid.  In  ex  parte  BarraU  (6)  the  counsel  against 
the  petition  argued  as  is  now  argued,  and  the  Vice- 
Chancellor,  instead  of  citing  the  cases  now  relied  on  by 
the  other  side,  gives  quite  a  different  reason  for  his 
judgment,  which  he  would  not  have  done  if  the  mere 
general  rule  had  in  his  judgment  been  conclusive. 

The  Chief  Judge  :  —  This  case  was  by  agreement 
heard  and  decided  as  if  a  cross-pedtion  to  expunge  had 
been  presented.  It  appears  to  me  that  the  Court  are 
bound  by  a  long  course  of  practice,  founded  upon  the 
authorities  cited»  to  decide  in  favour  of  the  assignees. 

[a)  Cooke^  B.L.  167.  (c)  2  Rose,  55. 

{b)  iCfl.  i  J.  597. 
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If  these  bills  had  not  been  indorsed  by  the  bankrupt,        18S& 

but  deposited  by  him  as  a  pledge  or  security^  then,  if        ' 

the  petitioner  provedj  he  must  have  given  them  up,  or     Brunsull. 

have  had  them  sold  and  their  value  deducted  from  the  ^^  ^^  matter 

proof;  and  I  do  not  perceive  how  the  indorsement  can      Bemti<sy 

alter  that,  and  enable  the  petitioner  to  prove  and  also     ^^  others. 

retain  them,  and  receive  payment  for  them  aliunde.  Ex 

parte  BarraU  (a)  does  not  impugn  the  previous  cases ; 

the  proof  must  be  diminished  by  the  amount  of  the  bills 

paid  since  the  proof. 

Sir  John  Cross  and  Sir  George  Rose  concurred  in  the 
order. 

Proof  as  to  the  bills  paid  to  be  expunged ;  dividend 
as  to  the  residue  ordered. 


Ex  parte  LIVING.  —  In  the  matter  of  TOMBS.         C.  of  R. 

JMayl, 

Mr.  MOORE  for  the  petition :  — This  is  a  petition        *®^- 
of  a  legal  mortgagee  to  be  allowed  to  bid  at  the  sale,  ga^  if^^^ 
and  to  receive  the  rents  and  profits  received  by  the  *?^"W.i»y 
asagnees  since  the  order  of  the  commissioners  made  finr  ijonen,  the  as- 
the  sale  under  Lord  LoughborougKs  order.  S§3uo*Sr*^ 

rents  to  the 
time  of  sale^  un- 

Mr.  Menieaihj  cantrh :  —  This  is  a  legal  mortgagee,  ie«  the  mort- 
who  is  not  entitled  to  the  rents  till  he  makes  an  entry,  S^enti^OT 
&c,  which  he  has  not  done,  nor  has  he  given  any  notice  SHraa^te  to* 
to  the  tenants.    The  order  of  sale  by  the  commissioners  i»y  ^he  rents 
gives  him  no  such  right,  not  being  equivalent  to  a  re- 
entry. 


(a)  1  Gl,  i  J.  589. 
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18d5^         •  The  Couit  having  intimated  an  opinion  against  iHe 
— — ^         petitioner,   Mr.  Mocre  said  he  should  not  press  the 

Living.         IpomX. 
In  the  matter 

ToiciB*  ^^  Curiam : — The  order  of  the  commissioners  is  not 

equivalent  to  an  entry  by  the  mortgagee,  which  is  neces- 
sary in  ordinary  cases  to  entitle  to  the  rents,  &c«  A 
mortgagee  has  already  sufficient  advantages  over  the 
other  creditors.  If  no  bankruptcy  intervened,  and  there 
was  an  agreement  between  the  parties  for  a  sale,  the 
mortgagee  would  not  be  entitled  to  the  rents,  &c.  till 
after  entry.  In  cases  of  equitable  mortgage  the  party  is 
entitled  to  the  rents  from  the  time  of  the  order  for  sale, 
the  reason  of  which  is,  he  might  have  a  receiver  ap- 
pointed the  moment  he  asked  it,  and  therefore  the  order 
is  considered  equivalent  thereto.  In  equitable  mort- 
gages the  mortgagee  cannot  enter;  in  legal  mortgages 
he  can,  and  must  stand  in  his  legal  right. 

Order  as  to  rents,  refused. 


C.  of  R.       -E^  P«^  FLOWER.— -In  the  matter  of  CORNIE. 
May  1  §•  2,    ^ 

1835.         1  HE  bankrupt  was  in  the  habit  of  making  shipments 

Flower  accepted  ^^  MoTsden  and  Co.  at  Sydney,  New  South  Wales;  on 

bills  to  enable  .  .  •^        ^^  ,    ,  v 

Cornie  to  make  such  occasions  the  petitioner  accepted,  and  delivered  to 
?ydM^ on*m  the  bankrupt,  a  bill  or  bills  for  the  amount  of  the  invoice 
agreement--       prfce  of  such  s:oods.     Previously  to  and  as  a  consider- 

known  at  Syd-     *  °  .        .  , 

ney— to  apply  ation  for  accepting  such  bills,  it  was  always  agreed  that 
LecuTinpay^    the  return  proceeds  should  either  be  received  directly 

mentofthe  ,    ,.  ' 

bills.  On  the  last  shipment,  Cornie  sent  notice  to  Sydney  to  send  the  proceeds  direct  to 
Flower,  and  gaye  the  same  notice  to  a  partner  of  the  Sydney  house,  who  happened  to  be  ih 
London.  Before  the  notice  arrived  at  Sydney  the  return  proceeds  were  sent  off*  to  Cornie, 
who  became  bankrupt,  and  his  assignees  received  them.  Held,  not  in  liis  reputed  ownership* 
and  Flower  entitled  thereta 
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by  the  petitioner,  or,  if  they  came  into  the  hands  of  the        1835* 
bankrupt,  that  the  same  should  be  held  by  him  in  trust 

Ex  ports 

for  and  immediately  paid  over  to  the  petitioner,  and  that  Flower. 
until  the  return  proceeds  arrived  the  bankrupt  should  ^°  ^^  "latter 
procure  the  holders  of  the  bills  to  renew  them.  Marsden  Co&nib^ 
and  Co.  were  acquainted  with  these  facts;  and  this 
course  of  dealing  was  clearly  recognized  in  various 
letters  between  the  bankrupt  and  Marsden  and  Co. 
The  last  of  these  shipments  was  on  the  14th  of  February 
1834,  when  the  bankrupt  wrote  to  Marsden  and  Co., 
with  the  goods,  a  letter  desiring  them  to  remit  to  the 
petitioner  the  proceeds  of  the  sale  of  all  goods  con- 
signed to  them  by  the  bankrupt ;  and  at  the  same  time 
a  letter  to  the  same  purport  was  sent  to  Marsden^s 
partner,  who  happened  to  be  in  London.  The  bills  in 
question  were  remitted  by  Marsden  and  Co.  from  Sydney 
to  the  bankrupt,  before  the  receipt  of  this  letter  by  them, 
and  came  to  the  bankrupt  in  November  1834,  after  the 
act  of  bankruptcy,  the  fiat  having  issued  in  June  1834. 

Mr.  Swanston  and  Mr.  Dixon,  for  the  petition,  cited 
ex  parte  Copeland  (a)  and  ex  parte  Precott,  {b) 

Mr.  Montagu  for  Marsden  and  Co. 

Mr.  CampbeUy  for  the  assignees,  contended,  that  the 
proceeds  were  in  the  order  and  disposition  of  the  bank* 
nipt;  that  there  was  no  evidence  that  the  Sydney  house 
knew  the  course  of  dealing,  or  sent  any  cash  to  the  bank- 
rupt before  the  bankruptcy;  that  the  letter  of  the  14th 
of  February  1834  might  have  been  a  good  equitable 
assignment  if  notice  had  been  given,  but  no  notice 
arrived  at  Sydney  till  long  after ;  that  the  other  letter 

(a)  3  Bea.  i  Ch,  199.  (ft)  1  Mont,  i  Ayr,  316. 

Vol.  II.  Q 
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1835.        was  to  a  partner  in  London^  while  the  goods  were  at 

Sydney,  to  which  place  the  notice  must  be  sent  to  have 

thowBR.       any  validity;  and  that  before  the  partners  at  Sydney 
In     e  matter  received  any  notice  they  had  remitted  the  proceeds  to 
CoRNiE.       the  bankrupt,  which  were  therefore  in  his  order  and 
disposition. 

June  2.  Mr.  Swanstonj  in  reply,  was  stopped  by  the  Court* 

The  Chief  Judge  :  —  The  Court  is  of  opinion  that 
the  petitioner  is  entitled  to  have  the  proceeds  applied  in 
reduction  of  the  debt  on  the  bills.  The  essential  facts 
are  simply  these:  Comte,  as  manufacturer,  consigns 
goods  to  Marsden  and  Co.  for  sale,  and,  in  order  to 
raise  money,  drew  on  the  petitioner  for  the  amount  of 
each  shipment,  and  the  petitioner  accepted  bills  on  the 
express  agreement  that  the  proceeds  should  be  liable,  and 
that  if  the  return  proceeds  had  not  arrived  when  the 
bills  became  due,  that  the  bills  should  be  renewed.  The 
goods  were  sent  to  Sydney,  and  before  the  bill  arrived 
the  bankrupt  sent  notice  to  Marsden  and  Co.  at  Sydney 
to  make  the  returns  direct  to  the  petitioner,  and  at  the 
same  time  gave  notice  to  one  of  the  partners  who  hap- 
pened to  be  in  London.  Before  the  notice  arrived  at 
Sydney  the  goods  were  sold  there,  and  the  produce  re- 
mitted in  bills  to  Comiey  and  before  they  arrived  here 
he  became  bankrupt ;  consequently  the  bills  came  to  the 
hands  of  the  assignees,  who  claim  to  retain  the  whole 
proceeds,  while  the  petitioner  claims  to  be  entitled  to  be 
paid  or  indemnified  thereout  for  the  acceptance  which 
he  had  paid.  The  reasons  in  his  favour  are,  a  trust,  a 
quasi  equitable  assignment,  to  meet  his  acceptance. 
Notice  was  sent  before  the  bankniptcy,  so  that  every 
thing  was  done  which  could  be  done,  and  consequently 
the  intervention  of  the  bankruptcy  creates  no  distinction, 
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as  the  remittance  was  clothed  with  a  trust  in  favour  of        1835. 
the  petitioner;  the  proceeds  were  not  in  possession  of 
the  bankrupt  "  with  consent  of  the  true  owner  thereof,"       Floweb. 
the  petitioner  (as  equitable  mortgagee)  being  the  true  '"  the^matter 
owner.  CoaNiE. 


Sir  John  Cross : — Long  prior  to  the  letter  of  February 
1834  a  course  of  dealing  existed  which  alone  would 
have  entitled  the  petitioner  to  the  proceeds  of  the  bills^ 
viz.  that  the  bankrupt  should  receive  the  proceeds,  and 
hand  them  over  to  the  petitioner.  The  letter  produced 
this  change,  that  the  proceeds  were  to  be  sent  directly 
to  the  petitioner;  but  Mcarsden  and  Co.  not  having  re- 
ceived the  letter,  the  proceeds  were  sent  to  the  bankrupt 
for  the  use  of  the  petitioner.  On  the  whole,  this  is  not 
a  case  to  which  reputed  ownership  applies. 

Sir  George  Sose  concurred  in  the  judgment. 

The  return  proceeds  in  question  ordered  to  be  paid 
to  petitioner^  each  party  paying  his  own  costs. 


Eat  parte  COURTENAY.— In  the  matter  of  DAVIS.      C.  of  R. 
f^  May  5, 

vlNE  of  two  executors  became  bankrupt,  with  money        1835. 

of  the  testator's  estate  in  his  hands.    This  was  the  petition  Where  one  of 

of  the  Other  executor  for  leave  to  prove.  becomes  bank- 

nipt,  the  solvent 
executor  may 

Mr.  SwansUm  and  Mr.  StiiUovu  for  the  petitioner,  cited  p'^'^*^  against 

^  the  bankrupt's 

ex  parte  Brown*  (a)  estate  without 

an  order. 


(a)  1  Detu^Ch.  119. 

e  2 
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1835.  Mr.  Ash  for  the  assignees. 

Ex  parte  Per  Curiam :  —  There  was  not  anv  necessity  for  a  pe- 

in  the  matter  tition,  but,  as  it  is  presented,  you  may  take  the  order  at 
o^  your  own  cost. 


C.  of  R.  JSr  parte  YOUNG.— In  the  matter  of  PRIOR. 
JMay  5, 

1835.  IN  July  ]823   W.  Prior  gave  a  bond  to  Bowley  for 

^.^S?^'^^^  6,000/.  and  interest.     In  December  1823  Bowley  made 

4,000i.  in  trust  ^                                        -                                                  ^               ^         _ 

for  his  married  hls  will,  devisiug  his  property  to  trustees,  in  trust  to  in* 

life,  then  to  her  ^^^  3,500/.,  and  pay  the  interest  and  dividends  to  his 

and*Xt  for^^e  ^^^S^^^  Elizabeth  Pratt^  or  permit  her  to  receive  the  same 

children.   The  during  her  life  for  her  separate  use ;  and  after  her  decease 

the  testator  leaving  her  husband  surviving,  then  on  trust  to  pay  the  in* 

S^^testato^di-'  ^^^^^  ^^  dividends  to  the  husband  or  his  assigns,  or  other- 

rected  that,  if  wise  to  permit  him  to  receive  and  enjoy  the  same  for  his 

his  lifetime,  it  o^"  use  during  his  life ;  with  remainders  over  to  children. 

^^^^1^"  The   testator  then  created  like  trusts  with  respect  to 

ofthe4,oo(W.  another  sum  of  3,500/.  in  favour  of  his  dauffhter  Jane 

onthebond,and  and  her  husband,  the  bankrupt,  and  their   issue.     The 

rtwk^^hus-  ^^'^   ^^^^   contained  the   following   proviso:  —  **  And 

band  became  whereas   my  son-in-law   W.  Prior  stands  indebted   to 

bankrupt,  and  _              , 

the  executor  me  in  the  sum  of  6,000/.  for  money  lent  and  advanced 

Sng*^i^nd  ^^  ^^^  ^^  ^^s  bond  bearing  date  on  or  about  the  28th 

debt,  and  in-  day  of  July  1823,  conditioned  for  the  payment  of  the 

vested  the  divi-  "^                 *'                                             ,     .    . 

dends  in  stock :  samc  sum  to  luc,  my  cxccutors,  admmistrators,  or  assigns, 

H^^the  inte-  ^^  seven  years  from  the  date  thereof,  with  interest  in  the 

rest  of  the  stocks  meantime  at  and  after  the  rate  of  five  per  cent,  per 

was  to  accumu-  ■      i     i                                                                •     •           j  t  j 

late  till  the  annum,  by  half-yearly  payments :  Now  my  will  is,  and  I  do- 

good,  imd  then^  hereby  declare  and  direct,  that  if  the  said  principal  sums 

the  assignees  to  go  due  from  the  Said  W.  Prior,  and  the  interest  thereof, 

be  entitled  to  i_   n             ■            .         /«            . 

the  interest  sbail  not  be  paid  oil  or  discharged  in  my  lifetime,  the 

bMid?iife!— "*"  same  sums  and  interest,  or  such  parts  thereof  as  shall 

Sir  J.  Cross  remain  due   and  unpaid  on   the   said   bond,   shall  be 

13 
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lUxounted  for  and  go  or  be  taken,  in  part  or  in  the  1835. 
whole,  so  far  as  the  same  will  extend,  in  redemption  and  — 
satisfaction  as  well  of  the  said  legacies  of  1,000/.  herein-  Yovvg^ 
before  given  and  bequeathed  to  my  said  last-named  sons-  ^^  ^^^  matter 
in-law  respectively,  as  also  the  several  sums  of  S,500/.  Pbiob. 
herein-before  bequeathed  to  or  in  trust  for  my  said 
daughters  Jane  Prior  and  H.  Cooke^  and  their  respective 
issues,  and  of  such  further  or  other  sums  or  provisions 
as  by  the  survivorship  or  otherwise  they  may  become 
entitled  to  under  this  my  will,  in  proportion  and  accor- 
ding to  the  sums  which  may  at  the  time  of  my  decease  be 
or  become  due  to  my  said  executors  for  principal  and 
interest  on  the  said  bond  respectively ;  it  being  my  de- 
sire and  intention  that  the  direction  herein-contained 
shall  not  exonerate  my  said  sons-in-law  W.  Prior  and 
W.  Cooke  from  their  liability  to  pay  and  discharge  to  my 
said  trustees  or  executors  the  whole  of  the  said  sums  of 
6,000/.  and  2,563/.,  and  the  interest  thereon,  when  and 
as  the  same  shall  respectively  become  due,  according  to 
the  purport  and  effect  of  the  said  bonds  or  obligations, 
and  the  conditions  of  the  same  respectively ;  and  that  if 
the  same  several  sums,  and  interest  thereon,  shall  not  be 
duly  paid  at  the  respective  times  and  in  manner  in  the 
said  bonds  respectively  mentioned,  then  and  in  such 
case  that  my  said  executors  and  trustees  shall  have  and 
pursue  such  lawful  remedies  and  means  for  recovering 
the  same  principal  sums  and  interest  and  all  arrears 
thereof,  or  all  such  parts  thereof  as  may  from  time  to 
time  remain  due  and  unpaid,  as  they  in  their  discretion 
shall  see  fit ;  but  if  the  monies  which  may  be  or  become 
due  on  the  said  bonds  respectively,  or  any  part  thereof, 
shall  be  paid  off  and  discharged  in  my  lifetime,  or  be 
received  or  be  recovered  by  my  executors  after  my  de- 
cease, then  and  in  such  case  my  said  daughters  Jane 
and  Harriott^  and  their  respective  husbands,  shall  there- 

Q  3 
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1835.        upon  have  and  be  entitled  to  their  respective  legacies  or 
■  such  part  thereof  respectively  as  shall  not  be  so  redeemed 

Young.       ^^  satisfied  as  aforesaid,  for  the  benefit  of  themselves  and 
In  the  matter  their  children  respectively,  in  the  manner  and  according 
Feior*        to  the  trusts  and  directions  herein-before  by  me  pro- 
vided.'' By  a  codicil  he  left  500/.  more  on  the  same  trusts. 
This  will  was  proved  by  Thomas  Rowley.     William 
Prior  afterwards  paid  Thomas  Rowley  762/.  on  account 
of  the  bond,  which  was  appropriated  to  the  legacy.     In 
December  1830  a  commission  issued  against  William 
Prior.      Thomas  Rowley,  as  executor,  proved  for  the 
balance  due  on  the  bond,  and  received  dividends  thereon, 
which  were  invested  in  stock  by  the  executors.     The 
762/.  was  also  invested  in  stock.    Jane  Prior  died  in 
October  1834. 

This  was  a  petition  by  the  assignees  of  William  Prior, 
claiming  to  be  entitled  to  the  interest  of  the  stock  during 
his  {William  Prior^s)  life^  as  well  of  that  bought  with 
the  dividends,  as  that  bought  with  the  762/. 

Mr.  Swanston^  for  the  assignees,  relied  on  the  doctrine 
laid  down  in  Siratton  v.  Hale  (a),  and  contended,  that 
ex  parte  Turpin  {b)  was  erroneously  decided^  and  had 
been  since  overruled  in  effect  by  ex  parte  Skute  (c), 
and  cited  ex  parte  Meaghan,  (d)  In  ex  parte  T\trpin  (b)  it 
was  decided  that  the  trustees  might  accumulate  the  interest 
till  the  whole  principal  sum  was  made  good,  and  then  the 
interest  to  go  to  the  creditors ;  and  in  ex  parte  Shute  (c) 
it  was  held,  that  the  dividends  were  to  be  accumulated 
only  till  the  wife's  marriage  portion  was  made  good. 

Sir  John  Cross :  —  Ex  parte  Turpin  (i),  and  ex  parte 
Shute  (c),  it  is  said,  over-rule  Stratum  v.  Hale  (a). 

(a)sBro.  C.C.  490.  (c)  Mont.  §•  JBIL  385.    S.  C 

{h)  Mont.  443.     S.  C.  1  Dea.    5  Deo.  ^Ch.l, 
3r  Ch.  120,  ,  id)  1  Sck.  ^  Lef.  179. 
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Sir  George  Bose :  —  To  my  personal  knowledge,  Lord        1835* 

JSldon  did  not  recognize  StraUonv.  Hale  (a) ;  he  thought        

that  there  was  some  mistake^  or  that  no  such  decision       YouNa. 

could  have  been  made-  ^"  ^«  matter 

of 


P&ioa, 


Mr.  BetheU,  contrd^  for  the  trustees :  — 

A  trader  cannot  introduce  into  a  settlement  a  clause, 
that  on  his  bankruptcy  the  property  shall  go  to  another. 

In  a  case  in  which  I  was  counsel  a  few  days  ago 
certain  trustees  were  parties  to  a  breach  of  trusty  and  lost 
part  of  the  funds ;  the  tenant  for  life  was  privy  thereto ; 
and  the  Court  held  he  could  not  claim,  {b) 

Curia  advisor  e  vtUU 

Judgment  was  subsequently  delivered  as  follows : 

Sir  John  Cross :  — 

This  bankrupt  was  indebted  on  a  bond  to  certain 
trustees  in  a  large  sum,  which  was  to  be  placed  out  at 
interest  in  trust  for  his  wife  for  life,  then  for  himself  for 
life,  and  then  for  the  issue  of  the  marriage.  He  had  paid 
part  of  the  debt  before  his  bankruptcy,  and  the  trustees 
have  since  proved  for  the  residue,  and  received  dividends 
in  respect  tliereof,  which  have  been  invested  in  govern* 
ment  securities^  pursuant  to  the  trusts.  The  wife  being 
dead,  the  question  is^  whether  the  interest  of  the  dividends 
is  to  be  retained  by  the  trustees  during  the  life  of  the 
bankrupt  until  the  whole  debt  be  made  good^  or  whether 
it  is  to  be  received  by  the  assignees  for  the  benefit  of  the 
general  creditors.  If  this  were  a  new  question  I  am  not 
sure  on  which  side  my  judgment  would  preponderate. 
The  principle  on  which  it  mainly  depends  has  been  fre- 
quently discussed  and  determined  in  cases  where  the 
bankrupt's  wife  was  a  party,  and  her  marriage  portion 


(a)  3  Bro.  C.  C.  490.  (b)  See  NcM  v.  PahUer,  5  Sim.  5SS. 

2  ^ 
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1835.        the  matter  in  dispute;  and  the  peculiarity  of  the  present 
_  case  is,  that  the  wife  is  no  party,  nor  is  the  subject  matter 

JSx  parte  .  *  •' 

Young.        her  portion. 

In  the  matter       rpj^^  earliest  case  to  be  found  on  this  subject  is  ex  parte 

Pbio£«        Smith  re  Osman  {a),  which  was  decided  by  Lord  Hard- 

tvicke  about  a  century  ago.    In  that  case  a  bankrupt,  in 

consideration  of  his  wife's  portion,  gave  a  judgment  to 

trustees  for  a  sum,  in  trust  for  himself  for  life,  and  then 

to  his  wife,  with  remainder  over. '  The  Lord  Chancellor 

ordered  the  interest  of  the  dividends  during  the  life  of 

the  bankrupt  to  be  paid  to  the  assignees  for  the  benefit 

of  the  creditors.     Again,  in  a  few  years  afterwards,  in 

Groam*s  case  (6),  Lord  Hardwicke  stated  it  as  a  general 

rule,   that   ^<  if  a  husband  becomes  a  bankrupt  after 

breach  of  payment  to  trustees,  they  have  always  been 

admitted  creditors  upon  equitable  terms,  and  the  Court 

has  taken  care  that  the  interest  of  the  money  shall  be 

paid  to  the  creditors  under  the  commission  during  the 

life  of  the  husband,  and  the  principal   secured  to  the 

wife  in  case  she  survives  the  husband."     Lord  Tkwrlow 

adopted  the  same  rule;  and  in  MUfbrd^s  case  (c)  he 

allowed  the  trustees  to  retain  the  interest  on  government 

securities  which  belonged  to  the  wife  before  the  marriage: 

but,  on  the  other  hand,  he  ordered  that  the  assignees 

should  take  the  interest  on  the  dividends  derived  from 

the  bankrupt's  estate  during  his  life,  in  respect  of  trust 

money  lent  him  in  which  he  had  a  life  interest     And 

again,  in  Stratton  v.  HcUe  (tf),  which  was  the  case  of 

a  bill   in  equity  filed  by  assignees  against  trustees  of 

a  fund  in  which  the  bankrupt  had  a  life  estate,   and 

which   had  been^   as  in  the  former  case,  lent  to  the 

(a)  Cooke,  B.  L.,  2S4,  edit,  of  1817.  (b)  1  Atk.  115. 

(c)  1  Bro,  C.  C.  399.      See  the  order  more  fully  in  Priddy  v. 
Boic,  3  Merr.  105.  Bro,  C.  C.  490 
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bankrupt,  and  proved  as  a  debt  under  his  commission,         1835. 
and  dividends   paid   thereon,  the  assignees  sought  to        — 
recover  the  interest  on  the  dividends  during  the  life  of       Young. 
the  bankrupt.     The  trustees  contended  for  the  right  ^"  ^^^  matter 
now  claimed,  to  retain  the  dividends  to  make  good  the        Prior. 
deficiency  on  the  debt;  but  that  was  not  allowed,  and 
the  interest  was  decreed  to  be  paid  to  the  assignees. 
That   case  appears  to  have   been  well  considered  by 
Lord  TkurloWi  and  was  argued  by  the  Attorney  General 
for  the  creditors,  and  by  Lord  Eldotij  then  Solicitor 
General,  for  the  trustees ;  and  against  that  decree  we 
do  not  find  there  was  any  appeal.     This  was  the  last 
reported  case  prior  to  the  change  of  jurisdiction  intro- 
duced by  the  1  &  2  W.  4,  c.  56.     Debts  of  this  descrip- 
tion, being  generally  of  the  class  of  contingent  debts^ 
were  rarely  proveable  at  all,  till  the  late  act,  6  Geo.  4, 
c.  16.,  provided  for  the  admission  of  contingent  debts. 
Soon  after  this  Court  came  into  operation,   TurpirCs 
case  (a)  revived  the  question,  which  I  own  I  till  then 
thought  was  quite  at  rest,  after  the  decisions  I  have 
referred  to,  ingrafted  as  they  had  long  been  into  every 
text  book  on  this  branch  of  the  law.     But  we  were  told 
(in  TurpifCs  case),  much  to  my  surprise,   that  Lord 
Mdon  had  long  been  in  the  habit  of  deciding  contrary 
to  that  case,  insomuch  that  the  new  doctrine  was  well 
known  to   all  the  practitioners  in   his  Court.      This 
appeared  very  remarkable,  for  the  case  was  one  of  too 
rare  occurrence  to  have  become  a  matter  of  habitual 
practice.     Besides,  there  were  several  learned  reporters 
at  the   Chancery  bar   during   all  Lord  EUbrCs  time, 
who  regularly  published  the  valuable  decisions  of  that 
reverend  judge;   and  they  are,  one  and  all,  silent  on 
this  subject*    It  was  the  same  with  ail  the  contemporary 

(a)  1  Dca,  S^Ch.  120. 
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1835.        text  writers.    One  of  these,  Mr.  Cookf  who  during  nearly 
"        the  whole  time  practised  extensively  before  Lord  EUon 

Ex  parte 

Young.  ^^  ^'^  branch  of  the  law,  and  whose  book  was  the  chief 
In  the  matter  oracle  of  the  profession  for  such  matters,  published  no 
Pbio&.  less  than  eight  editions  of  his  book  without  any  allusion 
to  this  new  doctrine.  On  the  contrary,  he  has  in  every 
one  of  them  reported  the  first  case  before  Lord  Hard- 
wicke  as  the  existing  rule,  and  referred  to  the  other 
cases  as  confirming  it.  However,  upon  searching  Lord 
EldorCs  manuscript  order  books,  one  unpublished  case 
was  found,  in  which,  twenty  years  ago,  trustees  were 
allowed,  in  favour  of  the  wife,  to  retain  the  bankrupt's 
annuity,  in  compensation  for  the  deficiency  in  the  trust 
funds.  Whether  that  case  was  contested  does  not  ap- 
pear ;  but,  with  no  other  precedent,  the  majority  of  the 
judges  here  adopted  the  new  doctrine,  and  over-ruled 
the  decisions  of  the  former  Chancellors. 

The  next  and  last  was  Shute's  case  (a).  There  a  part 
only  of  the  trust  fund  was  the  wife's  marriage  portion, 
and  the  rest  was  not ;  and  the  majority  of  the  judges 
here  therefrom  adjudged,  that,  in  respect  of  the  wife's 
portion,  the  trustees  should  appropriate  an  adequate 
part  of  the  bankrupt's  annuity  to  make  good  the  de- 
ficiency; but  as  to  the  rest,  that  it  should  go  to  the 
general  creditors,  and  thereby,  as  it  appears  to  me, 
established  a  dear  distinction,  and  expressly  confined 
the  new  doctrine  to  the  wife's  property.  Now  in  the 
present  case  no  part  of  the  trust  fund  was  the  wife's 
marriage  portion,  nor  is  there  any  interest  of  hers  to  be 
protected,  she  having  died  before  the  question  arose. 
It  appears  therefore  to  me,  that  to  allow  these  trustees 
to  retain  the  bankrupt's  annuity  from  the  general  credi- 
tors is  to  extend  the  new  doctrine  beyond  any  former 

(a)  Mont.  4-  Blu  585.    S.  C.  3  Dea.  Ss  Ch.  1. 
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case,  and  thus  to  be  directly  at  variance  with  the  last        1836. 
determlDation  of  this  Court.     Under  these  impressions       ^ 

,  Ex  parte 

I  feel  it  to  be  my  duty,  however  reluctantly,  to  dissent       Young. 
from  the  present  opinion  of  my  learned  brethren,  which  ^^  the  matter 
I  should  do  with  more  distrust  of  my  own  judgment  if        Pbiob. 
I  were  not  sanctioned  by  Lord  Hardwicke  and  Lord 
Tkurlow,  and  by  the  acquiescence  of  the  profession  for 
nearly  a  whole  century,  as  well  as  by  the  last  decision 
of  this  Court. 

My  opinion  upon  the  present  case  is,  that  the  annuity 
ought  to  be  forthwith  sold  for  the  equal  benefit  of  all 
the  creditors,  among  whom  the  trustees  will  be  entitled 
to  a  due  share,  to  be  applied  in  augmentation  of  the 
trust  fund. 

The  Chief  Judoe  :  — 

As  I  have  the  misfortune  to  differ  from  my  learned 
colleague,  I  think  it  right  to  add  my  reasons  for  ad- 
hering to  the  opinion  I  expressed  at  the  close  of  the 
argument  on  a  former  day,  viz.  that  the  assignees  are 
not  entitled  to  the  relief  they  pray.  Their  prayer  in 
substance  is,  that  they  may  be  declared  entitled,  as 
assignees  of  the  estate  and  effects  of  William  Priory  to 
receive  during  his  life,  for  the  benefit  of  his  creditors, 
the  interest  and  dividends  of  1,168/.  bank  annuities, 
purchased  by  one  Thomas  Bowley,  the  executor  of 
another  Thomas  Bowley  deceased.  It  appeared  by  the 
affidavits  that  William  Priory  the  bankrupt,  married 
the  daughter  of  the  deceased  Thomas  Bowley^  who  by 
his  will,  after  leaving  the  bankrupt  a  legacy  of  1,000/., 
desired  his  executors  to  invest  the  sum  of  3,500/.,  and 
to  pay  the  dividends  to  his  daughter  JanCf  the  wife  of 
the  bankrupt,  for  her  life,  and  upon  her  death  in  the 
lifetime  of  her  husband  to  pay  the  interest  or  dividends 
to  the  bankrupt  for  his  life,  and  after  his  death  to 
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1835*        stand  possessed  of  the  principal  sum  of  3,500/.,  and  of 

securities  in  which  the  same  might  be  invested,  for  the 

YouTg.        "se  of  the  children  of  the  marriage.     He  afterwards,  by 

In  the  matter  ^  codicil,  directed  the  further  sum  of  500i  to  be  laid 
of 
PaioB.        out  in  a  like  manner  for  the  same  purposes ;  thus  in- 
creasing the  bequest  to  4,000/.     The  testator  died  in 
1826.     In  1830  Prior  became  bankrupt,  and  in  1834 
his  wife  died.     If  these  had  been  all  the  facts  of  the 
case,  the  right  of  the  assignees  to  receive,  during  the 
bankrupt's  life,   the  dividends   of  the  trust  fund    in 
the  hands  of  the  trustees,  would  have  been  indisput- 
able, and  the  only  question  would  have  been  —  though 
this  would  not  have  been  the  Court  to  decide  it  — 
what  was  the  amount  of  assets  in  the '  hands  of  the 
executor  applicable  to  the  bequest  in  question.     But 
it  appears  that  the  bankrupt,  at  the  time  of  the  ex- 
ecution  of  the  will  and  of  the  testator's  death,   was 
indebted  to  the  testator  in  the  sum  of  6,000/.,  secured 
by  his  bond  payable  in  July  1830 ;  and  the  testator  by 
his  will,  after  reciting   the   existence  of  this  debt  so 
secured,  declared  and  directed,  that  if  the  principal  sum 
and  interest  should  not  be  paid  in  his  lifetime  the  same 
should  be  accounted  for  and  go  and  be  taken,  in  part  or 
in  the  whole,  in  redemption  and  satisfaction,  as  well  of 
the  said  legacy  of  1,000/.  given  to  the  bankrupt,  as  also 
of  the  legacy  bequeathed  in  trust  for  his  daughter  Jane 
Prior  and  tiieir  children,  thereby  clearly  intimating  his 
will,  that  the  trustees  should  not  be  called  upon  to 
invest  any  part  of  the  4,000/.  for  the  purposes  of  the 
trust  so  long  as  a  debt  to  that  amount  remained  due 
upon  the  bankrupt's  bond.     When,  therefore^  in  1830, 
the  money  secured  by  the  bond  became  due,  the  bank- 
rupt, after  deducting  1,000/.  for  his  own  legacy,  would 
remain  indebted  to  the  executor  in  3,500/.     It  appears 
that  the  bankrupt  had  before  his  bankruptcy  paid  the 
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executors  762/.,  leaving  a  balance,  for   principal  and         1835. 
interest,  of  4,243/.     In  this  state  of  tbins^,  neither  the       „ 

^  Mx  parte 

wife,  if  living,  nor  the  bankrupt,  if  solvent,  could  have        Young. 
called  on  the  trustees  for  any  payment  under  the  be-    °  '  e^  matter 
quest  of  the  4,000/. ;   for,   by  the  express  direction  of        Phiob. 
the  will,  the  balance  due  was  to  be  taken  in  redemption 
and  satis&ction  of  that  legacy.     The  executors,  how- 
ever, being  authorized  by  the  will  to  pursue  all  lawful 
remedies  for  the  recovery  of  the  whole  or  such  part  of 
the  debt  as   they  in   thdr  discretion   should   see   fit, 
upon   the  issuing  of  the  fiat   tendered    a  proof  and 
were  admitted   creditors  for  the   balance  of  4,243/., 
and  have  received  dividends  upon  that  proof  to  the 
amount  of  402/.,  reducing  the  balance  due  from  the 
bankrupt  on  his   bond  to  3,841/.,  which,    being  de- 
ducted from   the   4,000/.,    the  amount  of  the   legacy, 
would  become  158/.,  the  sum  to  be  accounted  for  by 
the  trustees  as  money  in  their  hands  in  respect  of  that 
\egBX^y ;  and  the  interest  arising  from  this  sum  of  158/. 
is  the  only  amount  which  the  bankrupt  or  his  assignees 
could  be  entitled  to  claim  from  the  trustees  in  respect  of 
that  bequest,  if  the  objection  discussed  upon  the  argu- 
ment, and  decided  in  the  case  of  ex  parte  Turpin  (a), 
had  not  been  interposed.     Trifling,  however,  as  is  the 
amount  really  in  issue,  still,  as  there  is  something  to 
raise  this  question  upon,  it  becomes   the  duty  of  the 
Court  to  decide  it*     Upon  the  argument  the  counsel 
for  the  assignees  rested  their  claims  upon  the  doctrine 
laid  down  in  the  case  of  Stratum  v.  Hale  (i),  and  con- 
tended that  the  case  of  ex  parte  Turpin  (a)  was  errone- 
ously decided,  and  had  been  in  effect  since  over-ruled 
in  ex  parte  Skute,  (a)     And  although,  at  the  close  of 

(a)  Mont.  445.    S.  C.  1  Dea.  ^  Ch,  120.  (b)  2  Bro.  C.  C.  490. 

(c)  Mont.  Sf  Bit.  SS5.    S.  C.  3  Dea.  $•  CA.  l. 
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1835.        the  argument  in  the  present  case,  my  opinion  in  ex  parte 
T\irp%n  {a)  remained  unshaken,  yet,  in  deference  to  the 

Ex  ptivic  , 

Young.        Wish  of  my  learned  colleague  on  my  right  (i),  and  in 

In  the^  matter  ^^  y^^^  ^y^^^  ^^  might  all  eventually  come  to  the  same 
PsioR.  conclusion,  the  judgment  of  the  Court  was  deferred, 
unfortunately  without  the  desired  result ;  for  his  Honor 
Sir  John  Cross  is  still  compelled  to  withhold  his  assent 
to  the  opinion  already  expressed  by  the  rest  of  the 
Court.  After  the  most  careful  revision  of  our  judg- 
ment in  ex  parte  Tarpin  (a),  and  of  the  different  autho- 
rities bearing  upon  the  question,  I  am  satisfied  that  our 
decision  was  right,  and  that  the  case  oi  Stratum  v.  Hak  (c) 
would  not  now  receive  the  sanction  of  any  Court  in 
Westminster  Hall.  The  debt  in  ex  parte  Smith  re 
Osman  {d)  was  one  that  could  only  be  proved  under  the 
provision  of  the  7  G.  1,  c.  21,  as  debitum  in  presenii 
solvendum  in  faJburo^  upon  which,  therefore,  there  ought 
to  have  been  a  deduction  in  respect  of  the  time  then  to 
run ;  but  the  Court,  instead  of  reducing  the  proof  then 
on  the  proceedings  for  the  whole  sum,  directed  the 
interest  on  the  dividends  to  be  paid  by  the  assignees 
during  the  bankrupt's  life ;  for  there  was  no  debt  pay- 
able to  the  trustees  till  his  death,  or  the  death  of  the 
wife ;  thus  working  out  the  relief  to  which  the  creditors 
were  entitled  by  different  means.  And  the  decision  in 
ex  parte  MUford  {e)  only  declared,  that,  according  to 
the  provisions  of  the  same  statute,  there  must  in  that  case 
be  a  rebate  of  the  interest,  and  that  the  assignees  would 
have  a  right  to  retain  whatever  the  bankrupt  could 
claim  against  the  trustees^  a  right  which  has  never  been 

(a)  Mont.  443.   S.  C.  1  Bea,  ^  Ch,  120.  (6)  Sir  J.  Ow#. 

(c)  5  Bro.  C  C.  430.  (rf)  Cooke,  B.  L.,  224,  edit.  1817 

(<?)  1  Bro,  C.  C.  398. 
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disputed;   and  the  order  which  is  set  out  in  Priddy        1835. 
V.  Bose  (a)  appears  to  me  to  be  opposed  to  the  principle       „ 
contended  for  by  the  present  assignees ;  and  that  it  was        Young. 
so,  in  the  opinion  of  Sir  W.  Grant,  I  think  obvious,  ^°  the  matter 
from  his  language  in  Priddy  v.  Rose  (a),   which  was        Peiob. 
quoted  in  the  argument  of  ex  parte  Turpin  (ft),  and 
which  fuUy  supports  the  decision   of  that  case.     Sir 
W.  Grant  says,  *^  See  how  the  case  would  have  stood  ^ 

between  the  trustees  and  Hunt  himself.  I  apprehend  it 
to  be  clear  that  he  could  not  have  claimed  a  benefit 
himself  under  the  settlement  without  making  good  his 
part  of  it.  The  trustees  might  give  him  what  credit 
they  chose,  subject  to  their  responsibility  to  their 
cestuique  trust,  but  they  might  at  any  time  after  the 
4,000/.  became  due  have  stopped  the  dividends  if  the 
money  was  not  paid.  Supposing  he  had  become  a 
bankrupt,  the  trustees  would  have  this  equity  as  against 
the  assignees,  as  was  determined  by  Lord  Thurhw  in 
ex  parte  Mitford**  (c) ;  and  then  he  read  the  order  in 
ex  parte  Mitfbrd  (c)  in  support  of  that  position,  by 
which  it  appeared,  that  though  the  interest  of  the 
dividends  under  the  proof,  which  would  be  of  very 
small  amount,  was  directed  to  be  paid  to  the  assignees 
during  the  bankrupt's  life,  the  trustees  were  directed  to 
retain  an  annuity  of  24/.  upon  the  joint  lives  of  the 
bankrupt  and  his  wife,  and  the  interest  of  2,704/.  bank 
annuities,  which  otherwise  would  have  been  payable  to 
the  bankrupt  for  his  life,  towards  the  discharge  of  the 
principal  sum  due  from  the  bankrupt.  So  that  in  effect 
the  equity  of  the  trustees  to  retain  the  interest  for  accu- 
mulation, as  against  the  assignees,  contrary  to  the  autho- 
rity of  Stratton  v.  Hak  {d)j  has  been  recognized  by  Lord 

(a)  3  Merr.  155.  (5)  Mont.  443.    S.  C.  1  Dea,  ^  Ch,  120. 

(c)  1  Bro,  C.  C.  399.  (d)  3  Bro.  C.  C.  450. 
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1835.        Thurh/w  himself  in  ex  parte  Mitford  (a),  by  Sir  Wittiam 

Grant  in  Priddy  v.  Bose  (6) ;  it  was  afterwards  acted 

Young.       upon  by  Lord  Eldon  in  ex  parte  he  Maistery  re  Sam^ 

In  the  matter  g^y  ^^j^  ^^d  by  this  Court  in  ex  parte  Turpin  {d) ;  and 

Prtor*        it  does  not  appear  to  me  that  the  case  of  ex  parte 

Shute  (e)y  so  much  relied  upon  in  the  argument,  is  at 

all  opposed  to  the  decision  of  ex  parte  Thrpin*  {d) 

The  case  of  ex  parte  Shute  {e)  turned  upon  its  own 
peculiar  circumstances :  a  bond  had  been  prepared  for 
the  purpose  of  defeating  the  fair  operation  of  the  bank- 
rupt laws,  and  the  commissioners,  having  no  power  to 
protect  the  creditor  by  any  restraint  upon  the  dividend, 
rejected  the  proof  altogether.  The  wife  applied  for  the 
interposition  of  this  Court,  which  was  called  upon,  not 
to  administer  the  ordinary  equities  arising  out  of  a  case 
of  simple  default  by  the  bankrupt,  but  to  defeat  a  frau- 
dulent contrivance,  without  depriving  the  wife  of  the 
protection  to  which  she  was  fairly  entitled.  The  claim 
to  have  the  principal  money  secured  by  the  bond,  proved 
as  a  debt  against  the  husband's  estate,  was  not  disputed 
by  the  assignees ;  but  it  was  contended  that  the  stipu- 
lation for  payment  of  the  interest  of  the  fund  to  the 
wife,  in  the  event  of  the  husband's  bankruptcy,  was  irau- 
dulent  and  void;  to  this  the  Court  agreed^  as  to  the 
greater  part  of  the  claim,  but  to  the  extent  of  the  wife's 
own  fortune  the  Court  thought,  upon  the  authority  of 
ex  parte  Meaghan  (f)  and  other  cases,  that  the  wife  was 
entitled  to  the  benefit  of  that  stipulation.  If  we  had 
intended  to  hav«  revoked  that  opinion  expressed  in  ex 
parte  Turpin  (^),  and  to  recur  to  the  opinion  adopted  in 

(fl)  1  Bro,  C.  C.  599.  {b)  3  Merr,  135. 

(c)  1  Mont,  452  (note). 

(rf)  MotU.  443.    S.C.  1  Dea.^Ch.  120. 

{e)  Mont.  Sf  Bli.  385.    S.  C.  3  Dea.  *  C%.  1 . 

{/)  1  Sch.SfLef.  179. 
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Siraiion  v.  Hale  (a),  the  order  would  have  been  for  the  1835. 
separate  investment  of  the  dividends  paid  in  respect  of  „ 
the  wife's  fortune,  and  for  the  payment  of  the  interest  Young. 
upon  that  investment  to  her,  and  of  the  interest  of  the  "  ^^f  ^ 
remainder  of  the  dividends  to  the  assignee  for  the  bank-  Pkior» 
rupt's  life ;  while,  on  the  other  hand,  if  the  Court  had 
allowed  the  interest  on  the  whole  of  the  dividends  to  be 
paid  to  the  wife  directly  or  indirectly,  by  way  of  accu- 
mulation, it  would  have  given  effect,  in  a  great  measure, 
to  the  very  fraud  it  was  its  duty  to.  defeat.  By  the 
adoption  of  a  middle  course  therefore,  namely,  by  giving 
to  the  wife  the  interest  upon  her  own  fortune  at  once, 
and  the  remaining  interest  to  the  assignees  during  the 
bankrupt's  life,  the  principle  of  tlie  decision  in  ex  parte 
Turpin  (6)  was  not  lost  sight  of,  while  it  was  in  some 
d^ree  modified,  as  in  the  case  of  ex  parte  MUford  (c), 
to  meet  the  peculiar  circumstances  of  the  case.  But  if 
it  could  have  been  shown  that  the  decision  in  ex  porta 
Skute  (d)  was  in  some  degree  inconsistent  with  the  judg- 
n\ent  in  ex  parte  Turpin  (6),  I  should  now  abide  by  that 
judgment;  and,  therefore,  as  in  this  case  the  whole  debt 
arises  out  of  a  contract  with  the  wife's  father,  by  whom 
the  amount  of  that  debt  has  been  settled  in  reversion 
upon  his  daughter's  children,  and  there  is  no  principle 
of  public  policy  to  interfere  with  the  full  application  of 
the  principle  x>f  that  judgment  to  the  present  case^  I 
am  of  opinion  that  the  assignees  are  not  entitled  to  the 
interest  of  the  trust  fund,  until  by  the  accumulation  of 
that  interest  the  whole  fond  of  4,000/.  shall  have  been 
made  good.     When  that  is  done  the  assignees  will  be 

(fl)  3  Bro.  C.  C.  490.  (c)  1  Bro.  C.C.  399. 

(b)  MorU.  443.     S.  C.   1  Dea.        (d)  Mont.  4-  Bli,  585.     S.  C 
4-  Ch,  120.  3  I)ca.  i  C/t.  1 , 
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-18Sd.       entitled  to  the  interest,  and  they  may  either  have  au 
order  to  that  eflFect,  or  have  their  petition  dismissed. 

Ejp  parte 

In  the'^matter       Sir  George  Base  concurred  in  the  order  as  pronounced 
^  ®f  by  the  Chief  Judge. 

The  order  was  afterwards  settled  by  consent  of  all 
parties. 


C.  of  R.  Ea^  parte  RACE. —  In  the  matter  of  RACE. 

May  by 

1835.  ]\|  jt  STURGEON:— T}^\s  petition  is  to  annul  a  fiat, 
^ulT&!^'*olf  ^th  consent  of  nine  tenths  of  the  creditors,  a  compo- 
ooMent,  under    gjtion  havinff  taken  place  under  the  6  Geo.  4,  c.  1 6, 

6  Geo.  4,  c.  16,  °  ^ 

n.  ISS,  134,  the   SS.  133,  134. 
•asigneeB  must 

^^""^^  Per  Curiam:  —  The  assignees  have  not  been  served ; 

that  is  essential. 

Petition  to  stand  over  till  the  assignees  are  served. 


C.  of  R.  Ex  parte  WALTON.  —  In  the  matter  of 

May^,  TOULMINSON. 

1835.       ^-. 
ifatnnteebe-   J^R*  DIXON  Stated  that  this  was  a  petition  for  the 

tibTcw^  appointment  of  a  new  trustee  in  place  of  the  bankrupt, 
afipomtanew     under  scction  79  of  6  Geo.  4,  c.  16;  that  the  petition 

tnistee,  widiout 

a  reference,  if  prayed  the  Court  to  declare  the  appointment  at  once, 
^davitofsol.  without  a  reference  to  the  Master;  and  that  there  was 
yeocy,  fitnesB,     m^  affidavit  of  the  fitness  of  the  proposed  trustee ;  and 

he  cited  ex  parte  Inkersole.  (a) 

(a)  9  GLS;J.  230. 


CASES  IN  BANKRUPTCY.  24S 

Mr.  Lowndes,  for  the  assignees,  contended  there  should        1885» 
be  the  usual  rderence;  ex  parte  Buffery.  {a)  ' 

JSt  pitttc 

Per  Curiam :  —  On  producing  an  affidavit  of  the  fit-  in  the  matter 
ness  and  solvency  of  the  new  trustee,  and  that  he  has    rp     ^^ 
never  been  bankrupt  or  insolvent,  take  the  order  ap- 
pointing the  new  trustee  at  once. 

Mr.  Swanston  stated  that  as  the  assignees  appeared 
and  disclaimed  all  interest  in  the  premises^  they  would 
not  be  necessary  parties  to  the  conveyance ;  of  which 
opinion  was  the  Court  (b) 


Ex  parie  MARTIN.—  In  the  matter  of  COWDRY.       C.  of  R. 

May  9, 

1  HIS  was  the  petition  of  an  equitable  mortgagee  by        IB35. 

deposit  of  deeds  without  a  memorandum.     The  peti-  ^^2^b 

tioner  contended  the  deposit  was  to  secure  past  as  well  deposit  of  title 

as  future  advances;  the  bankrupt  filed    an   affidavit,  memorandum, 

stating  that  the  deposit  was  to  secure  the  then  present  jJ^nat^^S? 

and  future  advances  only^  and  not  by-gone  advances.        ^  v^^  ^^ 

vances,  in  oppo- 
^_      ^_,.        -        ,  ..  aitiontothe 

Mr.  Ching  for  the  petition.  bankrupt's 


affidavit: 


Mr.  tUxre  for  the  assignees. 

The  Chibf  Junas :  -^  As  the  bankrupt  denies  that 
the  deposit  was  to  secure  prior  advances,  the  petitioner 
must  clearly  pro^  the  contrary  before  we  can  decide  in 
his  favour.  The  undisputed  fact  of  the  deposit  of  the 
deed  is  itself  evidence  of  am  intent  to  give  the  depositee 
a  lien  thereon  to  some  extent;  when  there  is  a  memo- 
randum this  extent  is  thereby  defined,  when  there  is 
not^  the  petitioner  must  supply  the  proof  as  to  that  by 

(a)  2  Dea*  ^  Ck,  576.  (&)  See  ante,  214. 
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1835.        other  means;  if  he  be  so  negligent  as  to  take  no  memo- 
randum,  he  must  suffer. 

Ex  parte 

In  the  matter       ^^^  John  Cross  did  not  deliver  any  opinion,  as  he 
^^  wished  previously  to  read  the  affidavits. 

Sir  George  jRose :  —  The  petitioner  and  his  witness 
make  out,  no  doubt,  a  strong  case  in  his  favour,  but  the 
bankrupt  denies  the  statement  to  be  true.  We  do  not 
declare  the  petitioner's  statement  to  be  untrue,  but  pro* 
ceed  upon  this  general  proposition,  viz.  that  no  person 
is  entitled  to  the  declaration  of  this  Court  in  his  favour, 
as  an  equitable  mortgagee,  against  the  adverse  affidavit  of 
the  bankrupt,  where  he  has  no  memorandum;  so  that 
when  a  party  takes  a  deposit  for  previous  advances  wiUi- 
out  a  memorandum  to  prove  that  fact,  he  places  himself 
at  the  mercy  of  the  bankrupt.  The  gist  of  these  cases 
is  not  the  narrative  of  the  parties,  but  the  intent  at  the 
moment  of  the  deposit.  If  a  deposit  be  clearly  connected 
with  subsequent  advances,  it  is  stronger  or  weaker  ac- 
cording to  the  circumstances ;  but  the  mere  fact  of  a 
previous  debt  and  a  subsequent  deposit,  and  then  other 
advances,  is  very  weak  evidence  that  it  was  intended  to 
secure  the  previous  debt;  indeed  it  is,  by  itself,  rather 
evidence  the  other  way. 

Per  Curiam :  —  The  Court  cannot  make  the  decla- 
ration to  the  full  extent  adced,  without  a  vivd  voce 
examination;  but  in  order  to  save  expense,  and  on 
consent,  declare  the  deed  deposited  for  the  then  present 
and  future  advances.  Let  the  premises  be  soldi  and  the 
proceeds,  after  paying  the  then  present  and  subsequent 
advances,  be  reserved ;  liberty  to  either  party  to  apply. 
If  no  further  application  be  made,  dismiss  so  much  of 
the  petition  as  applies  to  the  claim  for  antecedent  ad- 
vances.     Costs  by  petitioners  in  any  event. 
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Ex  parte  MOLINEUX.— In  the  matter  of  BRIGHT.      c.  of  R. 

X  ART  of  the  bankrupt's  estate  had  been  three  times        1835.' 
put  up  to  sale^  but  there  was  not  any  bidder.   This  was  a  Where  a  sole  as- 
petition  by  the  sole  assignee,  that  he  might  be  at  liberty  Sd^lforAeV^ 
to  bid.     The  petition  was  not  served  upon  any  person,     nefitoftheestate^ 

*  he  must  be  le- 

mxrred,  or  ^quan 

Mr.  K.  Parker  for  the  petition.  ^^^^ 

tect  the  estate. 

Per  Curiam  .*  —  Before  the  petitioner  can  bid,  one  of 
two  courses  must  be  pursued ;  lst>  He  must  be  removed ; 
or,  2d,  A  meeting  of  creditors  called,  and  one  or  more 
persons  elected  (by  the  votes  of  creditors  above  10/.),  in 
order  to  be  served  with  this  petition,  and  defend  the 
estate,  and  the  petition  stand  over  in  the  meanwhile. 


Ex  parte,  BARRINGTON  the  younger. — In  the  matter       Lords 
of  BARRINGTON  tiie  elder.  Commis- 

SIONERS. 

1  HIS  was  a  petition  of  appeal  from  ex  parte  Side"     ^^V  J^> 
bottom,  (a)  ^^^ 

The  case  had  been  on  a  former  day  ordered  to  be  heard        \  335^ 
on  petition  instead  of  special  case.  The  Court  of 

Review  has  ju- 
risdiction to  de- 
Mr.  SwansUm  (with  whom  were  Mr.  J.  Russell  and  cree  specific  per- 

formance  of  an 

Mr.  Teed)  now  moved  to  rescind  the   order  that  the  agreement  to 
appeal  should  be  heard  on  petition.     The  1  &  2  W.  4,  ^J^^l^^ 
c.  56,  s.  3,  enacts,  that  •*  in  cases  of  appeal  to  the  Lord  ^^  ^<?«  **» 

oommisuoners 

Chancellor  by  virtue  of  this  act,  such  appeal  shall  be  on  under  Lord 
a  special  case,  and  in  no  other  mode  whatsoever,  except  Mmdopd^.* 
the  Lord  Chancellor  shall  in  any  cose  otherwise  direct  ;'*  „     

^                                                '      Ex  parte  Side- 
' bottom,  1  Mont. 

(«)  1  Mont.  *  A}^.  655.  fol^*' 
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18S5.        and  in  ex  parte  Keys  (a)  the  Lord  Chancellor  laid  down 

a  rule  that  the  appellant  should  apply  ex  parte  to  have 

Barbikgtok.  the  matter  heard  on  petition,  and  that  the  respondent 

In  the  matter  sh^oid  aubfiequently  move  to  set  the  order  aade  if  im- 

BAaBorcTov.  properly  obtained.     In  this  case  sacfa  ex  parte  order  has 

been  obtained,  and  the  respondent  now  moves  to  rescind 
the  order,  as  this  js  not  a  case  proper  to  be  heard  either 
on  petition  or  special  case,  being  a  question  of  fisict, 
>iz.  whether  the  party  had  agreed  to  accept  the  tide: 
whereas  appeals  are  confined  by  the  I  &  2  W.  4,  c  56, 
s*  3,  to  **  matters  of  law  or  equity,  or  on  the  refusal  or 
admission  of  evidence/' 

'  L.  C.SKiuftcieff;—*  An  appeal  on  a  matter  of  fact  can- 
not be  heard,  whether  brought  here  by  special  case  <Nr 
petition ;  but  the  Great  Seal  may  order  any  appealable 
case  to  be  heard  on  petition.  In  this  particular  case  I 
think  the  hearing  had  better  proceed,  reserving  the  ob- 
jection. 

Mr.  Jacob  and  Mr.  Bethell  for  the  appellant :  — 
This  is  the  appeal  of  Barritigton  the  younger  firom  the 
order  of  the  Court  of  Review,  which  decided,  1st,  That 
it  had  jurisdiction ;  2d,  That  it  had  the  machinery  to 
work  out  their  order ;  and,  3d,  That  the  objections  to 
tide  had  been  waived. 

There  are  three  questions : — 1st,  Whether  the  commis- 
sioner had  jurisdiction ;  2d,  Whether  a  sale  under  Lord 
LaughborougVs  general  order  gives  jurisdiction  to  the 
Court  of  Review  to  enforce  specific  performance;  and^ 
Sd,  Whether  the  petitioner  had  agreed  to  accept  the  title 
such  as  it  might  be.  The  commissioner  had  no  jurisdic- 
tion to  order  the  premises  to  be  sold^  as  the  equity  of 

(a)  1  MotU,  if  A^r.  235. 
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redempdoa  was  not  vested  in  the  bankrupt^  there  being        ]885. 
the  provisional  assignee  of  the  Insolvent  Conrt,  and  also        •— — 
a  second  mortgagee,  in  one  of  whom  the  equity  of  re-    Bareimotom. 
demption  is  vested,  and  therefore  the  sale  was  invalid,  as  ^"  ^^  matter 
neither  the  insolvency  assignee  nor  the  second  mortgagee   BAjiatNGVov. 
consented ;  ex  parte  Jackson  (a) ;  ex  parte  Topham.  (£) 
Dykes  was  first  mortgagee,  and  Beach  second  mortgagee ; 
the  order  was  made  on  the  application  of  Beach  alone,  but 
the  whole  was  put  up  for  sale,  not  subject  to  Dyketf  mort- 
gage. Moreover,  between  .BeocA  and  the  assignees,  the  title 
of  two  other  persons  intervened ;  first,  that  of  the  insol- 
vency assignee,  and  second,  the  l^al  estate  in  fee  vested 
in  Skbrrit^  sutgect  to  the  mortgage.    [L.  CShadioell:  — 
The  petition  before  the  Court  is  silent  as  to  any  convey*- 
ance  to  iSUrri^.]    The  commission  did  not  over-reach  the 
insolvency  assignment,  not  having  issued  within  the  two 
months,  7  Geo.  4,  c.57,  s.  13.      Lord  LomgKbortntgKs 
order  directs  the  surplus  to  be  paid  to  the  assignees, 
which  could  not  be  done  here,  as  it  must  be  paid  to  the 
second  mortgagee  or  to  the  insolvency  assignee;  there- 
fore the  whole  substratum  fidls  in  giving  jurisdiction  in 
bankruptcy. 

Agiun,  Beach,  the  second  mortgagee,  alone  applied, 
but  as  Dykes  was  first  mortgagee  as  to  part,  how  could 
the  commissioners  make  any  order  in  his  absence? 
[L.  C.  Shadwett :  —  They  could  sell,  subject  to  the  first 
mortgage.  Mr,  SwansUm :  —  Which  was  done.]  Yes ; 
but  the  commissioners  ordered  the  money  to  be  applied, 
in  the  first  place,  in  payment  o(  Dykes;  what  authority 
had  they  to  do  this?  Lord  Lougkboraugh'a  order  is 
merely  for  the  convenience  of  proof,  to  enable  the  value 
to  be  ascertained,  and  even  that  only  applies  when  the 
whole  interest  in  the  property  is  in  the  assignees  and 


(a)  5  Ves.  357.  {b)  1  Mad.  38.  S.C.  3  Rose^  446. 
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1835.        mortgagee,  who  concur  in  the  sale.     But  the  contmis- 

$ionei*s  do  not  derive  authority  from  the  Court  of  Re- 

Bab&ington.   view:  they  are  not  its  officers,  and  therefore  that  Court 

Jn  the^^matter  cannot  invest  them  with  any  authority  to  selL     It  is  not 

.fiAABiNGxoK*  sold  undeT  an  order  of  Court;  the  mortgagee  puts  up  the 

estate  for  sale,  and  the  commissioners  so  &r  do  not  inter- 
fere;  it  is  a  sale  by  private  contract,  nothing  like  a 
judicial  sale.     So  that,  assuming  that  the  commissioners 
were  right,  still  the  Court  of  Review  has  no  juiisdiction 
to  enforce  specific  performance  of  a  purchase  made  under 
an  order  of  sale  by  the  commissioners.     The  Court  of 
Review  is  a  court  to  administer  justice  between  parties 
<:oming  in  under  the  bankruptcy,  but  has  no  jurisdiction 
over  strangers  to  the  fiat.    If  that  Court  has  jurisdiction 
to  enforce  specific  performance,  it  must  have  it  also  to 
set  aside  the  purchase  when  made ;  but  it  has  no  such 
jurisdiction ;  that  can  only  be  done  by  bill  in  equity, 
though,  as  we  have  actually  signed  an  agreement  for 
purchase,  there  may  be  something  to  enforce  in  equity 
or  at  law.     Courts  of  equity  have  jurisdiction  to  enforce 
an  order  made  touching  the  sale  of  a  particular  estate 
in  the  course  of  a  suit,  which  may  be  enforced  under 
iin  interlocutory  order,  that  is,  if  the  Master  sell  what  is 
ordered  to  be  sold;  but  it  cannot  be  enforced  if  the 
Master  sell  something  not  ordered  to  be  sold :  so  if  the 
Court  of  Review  make  an  order  for  sale,  a  purchase 
made  under  that  order  may  be  enforced ;  but  that  Court 
cannot  enforce  a  purchase  not  made  under  the  order  of 
the  Court* 

If  a  trustee  sell  by  order  of  the  Court  of  Chancery, 
the  purchaser  is  not  within  the  summary  jurisdiction  to 
enforce  specific  performance.  When  a  Court  enforces 
specific  performance,  it  warrants  the  title  as  against  all 
before  the  Court.  How  can  the  Court  of  Review  do 
tliis  ?     The  only  authority  supposed  to  be  in  favour  of 
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the  jurisdiction  is  ex  parte  Gould  (a) ;  but  that  case  was        1835. 
decided  ex  parte,  there  was  no  argument,  and  the  case 
received  no  consideration.     Ex  parte  Gould  {a)   was    Ba&bingtok. 
doubted  by  Sir  George  £ose  in  ex  parte  Lucas.  (A)  ^^  the  matter 

Lord  Loughborough^s  order  was  made  before  the  Court  Babungton. 
of  Review  was  in  existence*  [L.  C.  Shadwell: — But  the 
1  &  2  W.  4,  c.  56,  s.  2y  gives  the  Court  of  Review  all 
the  authority  of  the  Lord  Chancellor.]  The  next  objec- 
tion is,  that  the  Court  of  Review  have  not  the  officers 
necessary  to  work  out  an  order  for  specific  performance^ 
with  which  the  Court  of  Chancery  is  amply  provided, 
one  of  the  Masters  of  which  may  call  for  papers  and 
deeds,. and  issue  warrants  to  compel  the  attendance  of 
witnesses  or  deeds,  &c. 

Then  the  respondents  insist  on  the  acceptance  of  the 
title:  that  may  be  by  positive  acts,  from  which  no  other 
conclusion  could  be  drawn;  but  no  acts  here  could 
amount  to  that  conclusion,  as  the  title  was  in  agitation  after 
theleasewasgranted.  The  other  side  contend  that  the  case 
submitted  to  counsel  was  concerning  another  estate;  the 
case  itself  proves  the  contrary,  as  tliis  contract,  with  two 
others,  is  set  out  in  the  case ;  but  the  letter  of  Mr.  Earle 
of  the  19th  of  August  sets  the  point  at  rest.  [L«  C*  Shad- 
well:  —  Then  in  December  1833  the  discussion  was 
going  on,  with  the  concurrence  of  both  sides.]  The 
Court  of  Review  appears  to  have  acted  principally  on  the 
authority  of  Bumell  v.  Brown  [c) ;  but  in  that  case,  the 
purchaser,  by  a  continued  course  of  dealing,  had  shewn 
an  approval  of  the  title;  another  case  relied  on  was 
Burroughs  v.  Oakley  (c/),  which  shews  the  distinction 
between  ordering  money  into  Court  on  motion,  and  an 
absolute  acceptance  of  title. 

(a)  1  GL  ^  J.  231.  (c)  Jac.  ^  Walk. 

(b)  3  Dea.  Sf  C^.U  7*.  (d)  3  SwantL  1 S9. 
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1835.  Mr.  SwansUm^  Mr.  J.  Russell,  and  Mr.  Teed,  for  the 

—         respondent :  — 

Bax&ington.       ^^  respondent  insists  that  this  appeal  cannot  be 

In  the  matter  entertained^  being  as  to  a  matter  of  fact,  viz.  whether 

Basungtok.   the  objections  to  title  had  been  waived*    In  fiict^  no 

appeal^  properly  so^  has  been  yet  decided  otherwise 
than  on  special  case ;  for  in  ex  parte  Keys  (a)  the  Court 
had  original  jurisdiction.  If  this  had  been  brought 
before  the  Court  on  a  special  case^  it  must  have  con* 
tained  some  such  statement  as  this,  viz.  that  the  Court 
had  decided  on  the  fact  that  the  lease  was  made  with 
intent  to  waive  the  objections  to  tide.  [L.  C.  Shad^ 
well:  —  Suppose  a  certain  state  of  fiicts»  from  which  a 
given  inference  is  to  be  drawn^  may  not  that  be  a  ques* 
tion  of  law  7]  The  judges  below  decided  this  to  be 
a  question  of  fact,  viz.  that  he  took  possessi^Hi  with 
intent  to  waive  all  objections  to  tide.  Surely  that  is 
a  &ct,  not  matter  of  law.  As  to  the  jurisdiction^  they 
now  object  that  the  OHnmissioner  had  not  jurisdiction 
to  order  the  sale;  but  we  alone  were  mortgagees  of 
Sandbank;  this  petition  is  confined  to  property  at 
Sandbank,  in  which  Dykes  has  no  interest;  therefore 
so  much  of  the  aigument  of  the  other  side  as  related  to 
his  interest  is  immaterial.  But  if  there  had  been  any 
thing  in  the  objectioui  it  could  not  have  been  started 
by  a  purchaser,  who  recognized  the  commissioner's 
authority  to  make  the  order,  by  bidding  at  the  sale. 
[L.  C.  ShadMoellc'^Is  that  so?  May  not  a  purchaser 
under  the  decree  upset  the  decree?]  But  however 
valid  the  objection,  can  a  party  insist  upon  it  after 
having  waived  it  ?  As  to  the  jurisdiction  of  the  Court 
of  Review  to  enforce  a  sale  under  the  order  of  the  com- 
missioners,  it  must  be  admitted  the  sale  would  have 


(a)  1  MotU.  Sf  Agfr*  83J. 
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had  a  judicial  cliaracter  if  made  before  the  Court  of        1835. 

Review  was  instituted.     Is  it  less  so  since?     Can  the        

transfer  of  the  jurisdiction  from  the  Great  Seal  to  the   Barrin^n. 
Court  of  Review  create  any  difference  ?    An  act  done  ^^  the  matter 
under  a  general  order  of  a  court  is  the  same  as  an  act   Baeexngtom* 
done  under  a  specific  order  in  a  particular  case.     Lord 
Loughborough's  order   binds    country   commissioners^ 
then  surely  as  they  are  bound,  all  other  parties  who  act 
under  it  are  also  bound*     The  objection  of  want  of 
proper  machinery  is  unfounded.    The  r^istrars  and 
the  deputy  registrars  of  the  Court  of  Review  issue  war- 
rants daily;   and  no  one  has  hitherto  resisted  such 
warrants.     If  the  act  gives  jurisdiction^  the  want  of 
machinery  may  be  lamented^  but  does  not  take  away 
jurisdiction.    Ab  the  Court  of  Chancery  is  in  the  habit 
of  referring  to  a  Master^  but  might  decide  without^  so 
might  the  Court  of  Review. 

As  to  authorities,  ex  parte  Gould  (a)  does  not  stand 
alone,  there  being  two  others,  ex  parte  Green  (b)  and 
ex  parte  ParUngUm  (c),  both  cited  in  the  note  to  ex 
parte  GoukL  (a)  Mr.  Teed  was  counsel  in  ex  parte  Authority  of 
Gould  {a)^  and  pledges  himself  that  the  question  of  "^"^  ^^''•^• 
jurisdiction  was  agitated,  and  considered  by  Sir  John 
Leach;  and  Mr.  J.  Ruseell  knows  that  the  case  is 
printed  verbadm  from  a  note  furnished  by  Sir  John 
Leach  himself. 

As  to  the  observations  of  Sir  George  Rose  in  ex  parte 
Lucas  {d),  they  were  made  with  a  different  view  from 
that  now  represented.  An  improper  application  was 
made,  and  ex  parte  Gould  (a)  cited,  wherecm  £Sr  George 
Bose  said,  **  It  is  much  easier  to  say  that  that  de- 


(a).  1  GLSfJ.  291.  (c)  1  BaUS^BeaUjf^  S09. 

(&)  1  AUU  902.  {d)  Z  Dm,  4  Ch.  147. 
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1835.        cision  is  wrong,  than  to  say  that   this  application  is 


proper,'* 


Bahrington.  [L'  ^'  Shadwell:  —  The  prayer  in  ex  parte  Gould  {a) 
In  the  matter  was  in  the  alternative,  viz.  that  Fry  should  pay ;  or  if 
Babrington.   the  Court  held  him  not  bound,  then  for  a  resale.} 

There  is  a  class  of  cases  ivhere  the  vendor  sells,  and 
before  completion  of  the  sale  the  vendor  becomes  bank- 
rupt. In  that  case  the  vendor  may  come  as  if  an 
equitable  mortgagee,  and  have  the  estate  sold;  eas 
parte  Gyde.  (ft) 

As  to  acceptance  of  title,  the  petition  of  appeal  does 
not  allege  or  pretend  that  the  title  was  not  accepted. 
If  Skirrit  had  any  interest  in  the  property,  it  would 
be  over-reached  by  the  title  of  the  assignees  under  the 
commission. 

Mr.  Jacob  in  reply  (c) :  — 

The  objection  as  to  the  form  of  this  appeal  is  an- 
swered by  the  words,  ^^  unless  the  Lord  Chancellor  shall 
otherwise  direct,"  in  the  third  section  of  1  &  2  W.  4, 
c*56.     The  Great  Seal  has  ^^  thought  fit"  in  this  case. 
In  ex  parte  Helsby  (cf),  and  in  ex  parte  Christie  (e), 
the  appeals  were  on  petition.     In  ex  parte  Christie  {e) 
affidavits  were  referred  to,  and  all  read,  as  also  the 
judge's  notes.     [Mr.  Swanston :  —  That  last  was  a  peti- 
tion to  supersede,  under  which  there  is  original  juris- 
diction.]    Whether  or  not  a  title  has  been  accepted  is 
a  question  mixed  up  of  law  and  fact.     If  we  have 
accepted  the  title^  that  does  not  cure  the  want  of  jurisr 
diction  in  the  commissioner. 

(a)  I  GL  ^  J.  S3l»  continued  and  concluded  on  the 

{b)  1  Gl.  It  J.  323.  16th  June, 

(o)  Mr.  Jacob's  reply  not  being  (rf)  Mont.  S^'  £U.  79. 

finished  when  the  Court  rose  was  (e)  Mont.  Sf  SIL  329. 
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Ex  parte  Gould  (a)  is  the  only  case  that  can  be  found        1835* 
directly  in  point.    In  ex  parte ^caiingUm  (A)  the  motion 
was  refused.    Ex  parte  Green  (c)  is  not  applicable  to    Barrington. 
this  case.    There  the  purchaser  refused,  and  was  unable  *"  ^^  matter 
to  complete  the  purchase,  and  the  assignees  applied  for   Babbingtoi^. 
leave  to  sell  again.  The  purchaser  was  not  served,  as  he 
did  not  intend  to  complete  the  purchase.    Ex  parte 
Gyde  (d)  is  a  mere  petition  by  an  equitable  mortgagee 
lor  the  purposes  of  proof.     The  argument  is  not  an- 
swered^ that  if  the  Court  of  Review  have  jurisdiction 
it  must  be  exclusive.     But  the  argument  that  the  per- 
son in  whom  the  equity  of  redemption  is  vested  was  not 
a  party  to  the  order  of  the  commissioners  has  not  been 
been  answered.     The  other  side  contend  that  the  insoU 
vency  assignee  was  a  trustee  for  the  creditors ;  but  he  is 
only  a  trustee  for  all  the  creditors  who  come  in  under 
the  schedule^  not  for  any  one  in  particular. 

Cur.  ad.  vuli. 

This  day  judgment  was  delivered.  July  13. 

Sir  L.  Shadwett.  This  was  a  petition  of  appeal  pre- 
sented by  William  Barrington  junior,  the  son  of  the 
bankrupt,  praying  for  the  reversal  of  an  order  of  the 
Court  of  Review,  declaring  that  the  petitioner  should 
complete  a  contract  into  which  he  had  entered  for  the 
purchase  of  mortgaged  premises  belonging  to  the  bank- 
rupt, and  sold  under  the  usual  .order  in  bankruptcy. 
(His  Lordship  stated  the  circumstances  of  the  sale,  and. 
read  the  order  appealed  from,  dated  the  3d  July  1834.) 
The  counsel  for  the  petitioner  had  contended  that  the 
commissioners  of  bankruptcy  had  no  power  to  make 

■  ■  ■      !■  I  ,1  I    ..         .      ■  ■  ■!     I  I  I  I 

(a)  iGLd^J.^zi,  {b)  1  Ball  4r  Beaify,  209. 

(c)  1  Atk.  202.  (d)  1  Gl.  Sf  J.  32J. 
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18S5.        the  order  for  the  sale  of  this  property » which  emsisted 

of  mortgaged  premises  already  vested  in  the  assignees 

Baaeinoton.   of  the  Insolvent  Debtors  Court,  and  that  the  Court  of 

In  the  matto*  Review  had  no  jurisdiction  to  make  the  order  for  the 

Barkington.   specific  performance*    It  appeared  that  the  bankrupt 

had  mortgaged  a  piece  oi  land  at  Sandbank,  in  Cheshire, 
to  one  Beach*    Beach  died,  and  a  fiat  issued  against 
Barrmgkm  the  elder,  and  his  interest  in  the  mOTtgaged 
premises  was  put  up  to  sale  by  the  order  of  the  com- 
missioners, according  to  Lord  LoughborouffVs  general 
order.    The  petitioner  William  Barrington  attended  the 
sale,  and  was  declared  the  purchaser.     He  afterwaida 
objected  to  perform  his  contract  of  purchase ;  but  the 
Court  of  Review^  on  the  petition  of  the  assignees,  made 
an  order  for  specific  performance.    (His  Lordship  here 
read  the  3d  section  of  1  &  2  W.  4,  c.  56,  prescribing  the 
mode  of  appeal  to  this  Court.)   Upon  the  appeal  here  no 
point  was  made  in  the  argument  as  to  whether  evidence 
had  been  refused  below  which  ought  to  have  been  re- 
ceived, or  whether  evidence  was  there  received  which 
ought  to  have  been  reftised.     There  being  no  objection 
nosed  upon  that  pcxnt,  it  occurred  to  myself^  and  to  the 
other  Lord  Commissioner,  that  the  Court  of  Review  had 
full  power  to  decide  the  question  of  specific  performance 
on  the  evidence  bcfove  it.  Therewas  evidence  before  them 
that  WUKam  Barrington  attended  the  sale,  that  he  was 
declared  the  purchaser,  and  that  he  had  accepted  the 
title  so  fiur  as  to  grant  a  new  lease  to  Ardenj  the  former 
tenant  of  the  premises.     The  Court  of  Review  had 
before  it  evidenioe  to  enable  it  to  draw  a  conduskui. 
Whctfier  they  would  have  done  better  if  they  had 
decided  differently  is  not  the  question  before  this  Court. 
The  only  question  here  is,  whether  an  order  for  specific 
performance  can  be  made  by  the  Court  of  Review  in 
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bankruptcy.    Hie  order  which  that  Court  pronounced         1835. 
was  made  on  the  authority  of  ex  parte  Gould  {a)^  decided      ^       ' 
by  the  late  Master  of  the  Rolls,  then  Vice-Chancellor,    BAauNGTOK. 

ml882.    That  case  is  dted  by  Mr.  3fo«toj^  in  his  ^"  *»-,r  ** 
report  of  the  present  case^  without  any  objection  to  the   Bauingtoh. 

propriety  of  the  decision*     Mr.  Moniagu  was  also  coun* 

sel  in  the  case  in  the  Court  of  Review,  and  he  would 

not  &il  to  have  menticmed  his  objection  to  the  case' 

when  cited,  if  any  objection  could  have  been  made. 

There  being  no  reversal  of  ex  parte  Gould  (a),  and 

no  appeal  from  it,  though  that  was  the  only  authority  for 

this  (mier,  still,  as  Lord  EUbn  had  said,  the  anthority 

of  even  a  single  case,  if  not  appealed  from^  odght  not 

to  be  disturbed  on  slight  grounds,  we  are  of  opinion 

that  there  is  no  reason  to  reverse  the  order  of  the 

Court  of  Review. 

L.  C.  Baeanquet  said  he  concurred  in  the  judgment. 
He  thought  it  necessary  only  to  say  there  was  evidence 
before  the  Court  of  Review  of  the  acceptance  of  the  title 
by  the  petitioner. 


Ex  parte  HARRINGTON  the  yonoger.—In  the 
matter  c£  HARRINGTON  the  dderi, 

IN  1829  Barrington  the  elder  took  the  benefit  of  the 
Insolvent  Debtors  Act;  he  owed  a  debt  to  John  Law^ 
whose  name  was  inserted  in  the  schedule,  but  who  died 
before  thie  notice  required  by  the  7  Geo.  4,  c.  1 6,  s.  42  (S), 
was  sent  to  him.  He  left  the  Siddnitoms  his  executors, 
who  subsequently!  in  Februaiy  1 833,  iasued  a  fiat  against 


(a)  I  Gl.  Si  J.  951. 


(h)  See  the  clauBe,  pott. 


Lords 
Commis- 
sioners. 
May  15, 
1835. 

If  ft  trader  take 
tbe  benefit  of 
the  Inaolyent 
Debtors  Act,  a 
creditor  whose 
debt  is  iiuerted 
in  the  schedule 
nuy  afterwards 
lasueafiat  on 
that  debt  against 
the  trader. 
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1835.        Barrington  the  elder  on  the  debt  so  included  in  the 
schedule.     At  a  sale  of  property  under  the  fiat  Ber^ 

Ex  JHtttC 

Babrington.   rington   the  younger   was  declared   a  purchaser,   but 
In  the  matter  alleging  that  he  was  dissatisfied  with  the  title  refused  to 
Babrington.   complete  the  purchase,  whereupon  a  petition  was  pre- 
sented to  the  Court  of  Review,  who  decreed  specific 
performance,  (a) 

This  was  an  original  petition  to  the  Great  Seal  by 
Barrington  the  younger,  to  supersede  the  fiat  for  want 
of  a  good  petitioning  creditor's  debt. 

Mr.  Jacob  and  Mr.  Beihell  for  the  petition :  ^-This  is 
the  first  time  the  question  has  arisen  under  the  new 
Insolvent  Act.  The  case  of  Jellis  v.  Mountford  (b)  at 
first  may  appear  to  be  against  the  appellant,  it  having 
there  been  decided  that  a  creditor  of  an  insolvent  trader 
may,  after  the  insolvent's  discharge  under  the  Insolvent 
Debtors  Act,  (53  Geo.  3,  c.  102,)  issue  a  commission 
against  him,  although  his  debt  was  included  in  the  sche- 
dule. This  judgment  proceeded  on  the  debt  not  being 
extinguished;  and  there  is  a  case  deciding  that  a 
debt  barred  by  the  certificate  may  nevertheless  be 
proved  under  a  subsequent  commission,  though  neither 
an  action,  a  suit,  nor  a  commission  of  bankruptcy  could 
be  supported  on  that  debt.  The  case  of  JelUs  v.  Mount- 
ford  (b)  was  decided  under  the  then  Insolvent  Act,  the 
53  Geo.  3,  c«  102,  which  differs  from  the  present  act, 
the  7  Geo.  4^  c.  57.  The  respondents  may  also  endea- 
vour to  support  their  case  by  Quantock  v.  England  (c), 
which  decided  that  advantage  could  be  taken  only  by 


(a)  Ex  parte  Sidebotlom,  1  Mont.,  4*  ^y^'  ^^S. 

{b)  4  Bam.  Sf  Aid,  256.    See  Montagues  Year  Book,  p.  92. 

(c)  5  Burr.  228.    S.  C.  2  W.  BL  702. 
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the  bankrupt  of  the  debt  being  barred  by  the  statute  of       1835. 

limitations.     The  consequences  of  allowins:  diis  fiat  to        

Ex  parte 
Stand  would  be,  that  the  old  debts  from  which  otherwise    Babrington. 

he  is  discharged,  would  be  revived  and  provable.  Are  '"  the  matter 
the  old  creditors  to  have  a  dividend  pcari  passu  with  the  Barbin&tom, 
new  ones?  In  Barton  v.  Tatter saU  (a)  a  person  who 
bad  taken  the  benefit  of  the  Insolvent  Act,  first  in  1814 
and  then  in  1820,  died  in  1826,  leaving  assets  more 
than  sufficient  for  payment  of  all  the  debts  which  he 
had  contracted  subsequent  to  his  second  insolvency ;  and 
It  was  held  that  the  assets  should  be  applied,  first,  in 
payment  of  those  subsequent  debts;  secondly,  of  the 
debts  under  the  second  insolvency ;  and,  thirdly,  of  the 
debts  under  the  first  insolvency.  The  present  case,  as 
decided  by  the  Court  of  Review,  would  revei'se  Barton 
V.  TaUersalL  (a)  It  may  be  objected,  that  Barrington 
the  younger  has  no  interest  to  entitle  him  to  petition  to 
supersede;  but  he  is  aggrieved  by  having  an  estate 
forced  on  him,  to  which  he  insists  there  is  no  title;  and 
any  aggrieved  party  may  petition,  ex  parte  Lane,  {b) 
Section  13  of  the  7  Geo.  4,  c.  57,  enables  a  commission 
to  be  taken  out  within  two  months;  does  not  that  im- 
pliedly exclude  it  after  that  period?  After  the  two 
months,  the  insolvency  assignment  is  to  stand  good  \  if 
so,  what  is  the  fiat  to  touch  ?  If  there  be  notliing  on 
which  it  may  operate,  it  is  good  for  nothing.  Fowler,  s* 
Co^er  (c)  decided  that  a  third  commission  was  a  nullity, 
as  there  was  nothing  to  operate  upon,  llie  language  of 
the  bond  given  by  the  petitioning  creditor  implies,  that 
it  is  contemplated  that  his  debt  is  one  on  which  an  action 
at  law  could  be  brought.  One  criterion  of  a  good  peti«> 
tioning  creditor's  debt  is,  whether  an  action  at  law  could 

(fl)  I  Russ,^  MylnCy  257.  (c)  10  Barti.S^Crei, 

[b)  Mont  12. 

Vol.  II.  s 
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1835.  be  maintainedf  as  an  equitable  debt  will  not  support  a 
— "^  fiat.  Section  61  of  7  Geo.  4,  c  57,  takes  away  a]l  right 
Barrington.  by  action,  suit,  &c. :  and  besides  the  judgment  issued 
In  the  matter  against,  him  by  virtue  of  the  act  merges  all  securities  and 
Bakbin^ston.  remedies,  &c.  whidi  the  creditors  have.  Tlie  Insolvent- 
Act  declares  that  all  future  estate  is  to  vest  in  the  insol- 
vency assignees ;  if  a  fiat  issues  that  cannot  take  place. 
If  two  commissions  issue,  and  I5s.  is  not  paid  under  the 
second^  the  future  estate  vests  in  the  assignees  under  the 
first.  [Lord  Commissioner  Shadwell:  —  The  7  Geo.  4, 
c.  57,  being  a  subsequent  act^  repeals  6  Geo.  4,  c  16*] 
Can  a  person  who  has  passed  through  the  Insolvent 
Debtors  Court,  before  6  Geo.  4^  c.  1 6,  now  nullify  all 
that  has  been  done?  [Lord  Commissioner  Shadwell: — 
The  56th  section  of  7  Geo.  4,  c.  57,  only  comes  into 
operation  ^<  if  it  appears  to  the  Court,"  &c. ;  but  if  a 
fiat  issues,  which  vests  every  thing  in  the  assignees  there- 
under, it  never  will  ^<  appear  to  the  Court"  that  it  should 
act*  If,  after  the  discharge  under  the  Insolvent  Act,  the 
insolvent  bought  lands,  the  assignee  under  the  insolvency 
would  have  a  lien  thereon,  and  the  assignees  under  the 
fiat  would  take  subject  thereto.  A  quesdon  might  arise, 
whether  this  execution  were  under  6  Geo.  4^  c.  16, 
s.  108.  The  7  Gea  4,  c.  57^  gives  force  to  the  judg- 
ment, besides  which,  being  subsequent  to  the  6  Geo.  4, 
€.  16,  it  repeals  that  clause.]  In  ex  parte  Dewdney  (a) 
Lord  Eldon  says,  <*  The  real  meaning  of  the  legislature 
in  those  acts^  requiring  the  Lord  Chancellor  to  give 
execution  to  all  the  creditors,  was  that  this  species  of 
execution  should  be  given  to  those  creditors,  who,  if  a 
commission  had  not  issued,  could  by  l^al  or  equitable 
remedies  have  compelled  payment."  And  again  his 
Lordship  says  (&),  <<  Upon  the  whole,  my  opinion  as  to 


(a)  15  Vet.  479.  (A)  Page  498. 
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the  general  *  point  ]s>  that  in  the  consideration  of  this  1835. 

statute  a  commission  of  bankruptcy  is  nothing  more  than  _ 

a  substitution  of  the  authority  of  the  Lord  Chancellor,  Barbinqton. 

enabling  him  to  work  out  the  payment  of  those  ere-  matter 

ditors  who  could,  by  legal  action  or  equitable  suit,  have  Daebinoton, 
compelled  payment" 

Mr.  Stinion^  for  the  bankrupt,  did  not  address  the 
Court. 

Mr.  SwanMoUj  Mr.  Teed^  and  Mr.  J.  Russellf  for  the 
asrignees :  —  > 

The  first  objection  to  this  application  is,  that  the  peti- 
tioner cannot  be  heard  to  invalidate  the  fiat ;  he  is  pur* 
chaser  of  debts  proved,  and  a  purchaser  of  land  sold 
under  the  fiat,  and  now  applies  to  supersede,  because  hd 
dislikes  his  purchase. 

Can  a  person,  not  entitled  to  supersede,  go  in  under 
the  fiat,  become  a  purchaser,  and  then,  under  cover  of 
that  character,  petition  to  supersede  ? 

Section  13  of  7  Geo.  4,  c.  57,  is  conclusive  in  favour 
of  the  assignees :  that  section  creates  a  new  act  of  bank" 
niptcy.  If  that  statute  intended  to  exclude  fiats,  the 
intent  would  have  been  declared ;  that  it  did  not  so  in- 
tend is  clear  from  many  circumstances,  especially  that 
it  refers  to  commissions  on  anterior  acts  of  bankruptcy. 

Section  61  of  7  Geo.  4,  c.  57,  specifies,  that  the  in-^ 
solvent  is  protected  from  any  writ  of  fieri  facias,  or  elegit 
on  a  judgment,  &c.,  or  any  action  on  a  new  promise,  &c., 
or  on  any  statute  or  recognizance ;  but  does  not  mention 
commissions.  Now  it  is  a  rule  in  the  construction  of 
statutes,  that  when  many  particulars  are  enumerated, 
any  not  so  set  out  are  excluded. 

JelUg  V.  Mount/brd  (a)  is  conclusive,  as  no  material 

■     -■— — — ■— — — ,-     n.11  _■_,__ !■  _  I-  r  III 

(a)  4  Bam.  ^  AM,  256, 
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1835.        difference  exists  between  the  Insolvent  Act  then  in  force 

and  the  present  Insolvent  Act.    After  so  many  years,  if 

Barrington.  Jdlis  V.  MourUford  were  over-ruled  on  any  over-nice 
In  the  matter  refinement  of  distinction  in  words,  the  great  land-marks 
Barrington.   of  property  would  be  rendered  unstable. 

As  to  Fowler  v.  Coster  (a)^  and  that  class  of  cases,  they 
are  all  over-ruled  in  ex  parte  Welch  (i),  where  Lord 
Brougham  decided  he  would  not  abide  by  them. 

As  to  the  debt  being  inserted  in  the  schedule,  section 
42  of  7  Geo.  4,  c.  57,  requires  notice  to  be  given  to  the 
creditors,  which  was  not  done  here.  The  affidavit  states 
personal  notice  to  John  Law^  but  that  was  more  than 
two  months  after  his  death ;  moreover,  the  affidavit  is  not 
signed  by  the  supposed  deponent,  {c)  [Commissioner 
Shadwell: — Notice  is  to  be  given  as  the  Court  shall  direct^ 
7  Geo.  4,  c.  57,  s.  42.  Is  there  any  general  rule  of  the 
Insolvent  Debtors'  Court  requiring  an  affidavit?]  There 
is.  Creditors  are,  by  a  general  rule  of  Court,  to  have 
notice  of  the  service  of  the  order. 

If  this  were  an  action  against  the  bankrupt  by  the  pe- 
titioning creditor,  and  the  bankrupt  moved  for  his  dis- 
charge, he  could  not  prove  the  service  of  the  order, 
which  is  his  protectitxi. 

Mr.  Jacob,  in  reply :  —  One  objection  is,  that  the  pe- 
titioner has  no  interest  to  enable  him  to  supersede.  But 
an  order  has  been  made  against  him  for  specific  perfor- 
mance of  an  agreement  to  purchase  under  a  fiat  which  is 
invalid,  that  gives  him  a  locus  standi.  1  admit  the 
respondent  had  no  notice,  but  that  is  a  question  for  the 
Insolvent  Debtors  Court,  who  may  if  they  please  revoke 
the  discharge  on  that  account.  It  is  not  competent  thus 
to  take  such  an  objection  in  another  Court.     Suppose, 

(a)  10  Bam.  |r  Ores.  427.    (b)  MorU,  276.     (c)  It  so  appeared. 
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on  an  order  of  the  Court  of  Chancery  being  cited,  it  wa$        1835* 
objected  that  the  adverse  derk  in  Court  had  not  been 
served  with  a  subpoena  to  hear  judgment,  for  that  there   Baerington. 
was  no  affidavit  thereof,  would  that  nullify  the  judgment  ?  ^"  ^®  matter 
No;  it  must  be  regularly  set  aside.  Babrihgtuk. 

Lord  Commissioner  ShadweU:  —  Here  a  party  swears 
he  never  had  notice,  want  of  which  renders  all  nugatory. 
As  to  section  13  of  7  Geo.  4,  c.  57,  if  a  fiat  do  not  issue 
within  a  month  it  never  can. 

Cur.  ad.  vuU. 

Lord  Commissioner  ShadweU:  '• — 

The  question  is,  whether  this  fiat  be  good,  the  peti- 
tioning creditor  being  inserted  in  the  schedule  under  the 
Insolvent  Debtor's  Court*  It  is  insisted  that  his  name 
and  debt  being  therein,  the  debt  is  gone  and  destroyed 
for  all  purposes. 

On  looking  into  the  act,  the  first  thing  that  strikes  is, 
that  the  legislature  has  not  in  positive  terms  declared  the 
debt  extinct  for  all  purposes,  nor  that  no  fiat  should  issue, 
on  the  contrary  the  13th  and  14th  sections  of  7  Geo.  4, 
c.  57,  expressly  contemplate  issuing  a  comnussion,  sec- 
tion 13  enacting  that  the  filing  of  the  petition  of  every 
person  in  actual  custody,  who  shall  be  subject  to  the  laws 
concerning  bankrupts,  and  who  shall  apply  by  petition 
to  the  said  Court  for  his  or  her  discharge  from  custody, 
according  to  this  act,  shall  be  accounted  and  adjudged  an 
act  of  bankruptcy  from  the  time  of  filing  such  petition, 
&c. 

Section  14  enacts  that  the  assignment  to  the  assignee 
of  the  Insolvent  Court  is  to  be  filed  notwithstanding  the 
issuing  of  a  commission. 

It  appears  reasonable  to  say  that  these  sections  apply 
to  cases  wh^e  acts  of  bankruptcy  have  been  committed 
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18S5»        before  proceedings  were  bad  recourse   to  under  the 

Insolvent  Debtors  Act;  and  it  is  plain  that  the  letn^ 

Ba&eingtoh*  lature  contemplated  that  the  remedy  of  a  oommisNOR 
la  die  matter  mjgi^i;  b^  had  recourse  to  for  payment  of  debts^  notwitb- 
BAaEiMOToir.  standing  the  discharge. 

Section  1 1  enacts  that  the  prisoner  shall,  at  the  time  of 
subscribing  the  said  petition,  duly  execute  a  couTeyance 
and  assignment  to  the  provisional  assignee,  &c.  of  all  the 
estate,  &c«  of  such  prisoner,  &e.  and  of  all  future  estate^ 
&c.  which  the  prisoner  may  pnrdiase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come  to 
him  or  her,  before  he  or  she  shall  be  entitled  to  his  or 
her  final  discharge  in  pursuance  of  this  act. 

This  provides  for  one  species  of  future  estate^  viz. 
such  as  may  come  to  the  insolvent  after  execution  of 
the  conveyance^  and  before  the  operation  of  his  final 
discbai^  leaving  property  afterwards  acquired  open 
to  the  operation  of  another  clause. 

Section  46  points  out  that  the  insolvent's  person  is  to 
b^  discharged  from  the  debts  there  mentioned. 
.  Section  57  enacts  that  the  Court  may  require  the 
pri^iier  to  execute  a  warrant  of  attorney  to  authorize 
the  entering  up  judgment  against  the  prisoner^  &c.  for 
the  amount  of  the  debts  stated  in  die  schedule,  and  the 
Court  may  permit  execution  to  be  taken  out  thereon  for 
such  sum  as  the  Court  shall  order,  and  such  further 
proceedings  are  to  be  had  upon  such  judgment  as  may 
seem  fit  in  the  discretion  of  the  Court  from  time  to 
time,  until  the  whole  of  the  debts  due  to  the  several 
persons  against  whom  such  discharge  shall  have  been 
obtained  shall  be  fully  paid  and  satisfied. 

This  clause  shows  that  the  debts  still  exist  in  con- 
templation of  the  legislature. 

Section  58  enacts,  that  wliere  the  insolvent  shall, 
after  his  discharge,  become  entitled  to  property  which 

13 
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could  not  be  taken  in  execntion  under  the  judgment;        .183d. 
and  the  insolvent  refuses  to  convey  to  the  assignee,  th^ 
insolvency  assignee  may  apply  to  the  Court,  who  may    Barrinoton. 
order  the  insolvent  to    be   imprisoned    till    he  docd  ^  thc^nnRtter 
convey.  Barrimgton. 

Now  it  is  remarkable  that  the  act  only  provides  in 
this  meagre  and  collateral  way  for  recovery  of  sudi 
after-acquired  property.  If  the  insolvent  become  sub- 
sequently possessed  of  stock,  &c.  which  could  not  be 
afiected  by  a  judgment,  it  was  necessary  to  provide 
for  that  by  section  59.  Real  property  would  be  re- 
coverable under  the  judgment,  but  not  an  equity  of 
redemption* 

These  things  afford  grounds  for  an  inference  that  the 
legislature  never  contemplated  that  such  kinds  of  pro- 
perty should  never  be  in  any  way  available,  and,  con- 
sidering section  61,  shows  a  commission  to  be  the  only 
way  of  doing  this. 

Section  60  enacts,  <<  that  no  person  who  shall  have 
become  entitled  to  the  benefit  of  this  act  by  any  such 
adjudication  as  aforesaid,  shall  at  any  time  thereafter  be 
imprisoned  by  reason  of  the  judgment  so  as  aforesaid 
entered  up  against  him  or  her  according  to  this  act,  or 
for  or  by  reason  of  any  debt  or  sum  of  money  or  costs 
with  respect  to  which  such  person  shall  have  become  so 
entitled,  or  for  or  by  reason  of  any  judgment,  decree,  or 
order  for  payment  of  the  same ;  but  that  upon  every 
arrest  or  detainer  in  prison  upon  any  such  judgment  so 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such 
debt  or  sum  of  money  or  costs,  or  judgment,  decree,  or 
order  for  payment  of  the  same,  it  shall  and  may  be 
lawful  for  any  judge  of  the  Court  from  which  any 
process  shall  have  issued  in  respect  thereof,  and  such 
judge  is  hereby  required,  upon  proof  made  to  his  satis^ 
^faction  that  the  cause  of  such  arrest  or  detainer  is  such 
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1835.        as  herein-before  mentiobed,  to  release  sach  prisoner 

— ^        from  custody,  unless  it  shall  appear  to  such  judge,  upon 

Barbingtok.  inquiry,  that  such  adjudication  as  aforesaid  was  made 

In  the  matter  without  due  notice,  where  notice  is  by  this  act  required^ 

Babbinoton.   being  given  to  or  acknowledged  by  the  plaintiff,  or  such 

proc^,  or  being  by  him  or  her  dispensed  with  by  the 
acceptance  of  a  dividend  under  this  act  or  otherwise ; 
and  at  the  same  time,  if  such  judge  shall  in  his  discre** 
tion  think  fit,  it  shall  and  may  be  lawful  for  him  to 
order  sueh  plaintiff,  or  any  person  or  persons  suing  out 
such  process,  to  pay  such  prisoner  the  costs  which  he  or 
she  shall  have  incurred  on  such  occasion,  or  so  much 
thereof  as  to  such  judge  shall  seem  just  and  reasonable^ 
such  prisoner  causing  a  common  appearance  to  be 
entered  for  him  or  her  in  such  action  or  suit/'  Now 
this  clause  plainly  confines  the  benefit  of  exemption  to 
the  person  of  the  insolventir 

Section  61  enacts,  <^  that  afler  any  person  shall  have 
become  entitled  to  the  benefit  of  this  act,  by  any  such 
adjudication  as  aforesaid,  no  writ  of  fieri  facias  or 
degit  shall  issue  on  any  judgment  obtained  against  such 
prisoner  for  any  debt  or  sum  of  money  with  respect  to 
which  such  person  shall  have  so  become  entitled,  nor  in 
any  action  upon  any  new  contract  or  security  for  pay- 
ment thereof,  except  upon  the  judgment  entered  up 
against  such  prisoner  according  to  this  act ;  and  that 
if  any  suit  or  action  shall  be  brought^  or  any  uxrt 
facias  be  issued,  against  any  such  person,  his  or  her 
heirs,  executors,  or  administrators,  for  any  such  debt  or 
sum  of  money,  or  upon  any  new  contract  or  security  for 
payment  thereof,  or  upon  any  judgment  obtained 
against,  or  any  statute  or  recognizance  acknowledged 
by  such  person  for  the  same,  except  as  aforesaid,  it  shaU 
and  may  be  lawful  for  such  person,  his  or  her  heirs, 
executors,  or  administrators,   to  plead  generally  that 
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soch  person  was  duly  discharged  according  to  this  act^        I8S5. 
1^  the  order  of  adjudication  made  in  that  behalf,  and        "^"^ 
that  such  order  remains  in  force,  without  pleading  any   Bakriwtok. 
other  matter  specially,  whereto  the  plaintiff  or  plaintiffi  ^"  ^^^  matter 
shall  and  may  reply  generally,  and  deny  the  matters   Babrinotox. 
pleaded  as  aforesaid,  or  reply  any  other  matter  or  thing 
which  may  show  the  defendant  or  defendants  not  to  be 
entitled  to  the  benefit  of  this  act,  or  that  such  person 
was  not  duly  discharged  according  to  the  provisions 
thereof,  in  the  same  manner  as  the  plaintiff  or  plaintiffi 
might  have  replied  in  case  the  defendant  or  defendants 
bad  pleaded  this  act,  and  a  discharge  by  virtue  thereof 
specially/'     It  appears  to  me  that  this  section  applies 
only  to  l^al  proceedings ;  for  though  the  word  ^<  suit  ** 
might  apply  to  a  suit  in  eqm^,  yet  at  law  the  proceed- 
ing is  denominated  a  *<  suit."     Moveover,  this  section 
speaks  of  <*  reply,"  which  expression  is  inapplicable  to 
a  smt  in  equity.      It  therefore  appears  to  me  not  to 
apply  to  suits  in  equity ;  but  even  if  it  did,  the  language 
of  the  whole  act  proves  that  no  intent  to  discharge  from 
a  debt  existed.     If  there  existed  a  legal  debt  before  the 
insolvency,  it  remains  so  after  the  insolvency  to  the 
amount  still  remaining  unsatisfied* 

Jellis  V.  Mountford  (a)  is  not  an  authority  directly 
decisive,  but  it  is  a  complete  authority  so  &r  as  it 
justifies  the  reasoning  with  regard  to  the  act  as  then  in 
force.  My  opinion  of  the  whole  of  the  case  is,  that  the 
commission  is  valid,  and  the  petition  must  be  dismissed 
with  costs. 

Lord  Comnussioner  Bosanquet :  — 
This  petition  must  be  dismissed.    I  shall  not  con- 
sider the  first  question,  viz.  whether  the  debt  of  the 

^'-— «— ^^^— i— ^■^"— w  ■  ■  ■     .~.^^^».      ^•^••^- 

(a)  4  Bam.  ^  Cres,  256.] 
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.1886.       j)etitioiiiiig  creditor  was  sufficiently  described  in   the 

"~~^        schedule,  for  my  opinion  proceeds  on  the  same  grounds 

Ba&rimoton.    as  my  brother  commissioner's.     It  has  however  been 

In  thematter  \q[^  down   by  several    judges   that  the  clause  as   to 

Barrington.   description  is  to  be  liberally  construed.    Nor  shall  I 

touch  on  the  question  of  the  sufficiency  or  insufficiency 
of  the  notice^  in  regard  to  which  three  or  four  cases 
were  cited.  I  pass  this  branch  of  the  case,  because  if 
the  debt  were  formally  included  in  the  schedule,  and 
the  notice  were  sufficient,  yet  there  is  debt  enough  to 
support  the  commission  on  the  petition  of  the  present 
petitioning  creditor. 

There  is  no  doubt  the  debt  existed  at  the  insolvency. 
The  question  is,  whether  the  7  Geo.  4,  c  57,  discharges 
that  debt?  What  is  the  benefit  to  which  the  insolvent  is 
entitled  under  that  act  ?  Is  the  discharge  complete  in 
all  respects  or  qualified  ?  Section  61  says  <<  he  may 
plead  his  discharge  under  this  act."  What  then 
is  that  discharge?  One  under  the  words  of  the  act. 
Does  the  act  intend  to  discharge  from  the  debt?  If 
so,  it  is  very  badly  worded,  it  being  so  easy  to  say 
<<  discharged  from  the  debt.''  That  the  legislature  con- 
templated issuing  a  commission  is  clear  from  the  statute 
itself.  The  question  in  JelUs  v.  Mountford  (a)  was  very 
similar,  and,  though  not  decided  under  7  Geo.  4,  c.  57, 
is  in  pari  materia;  and  the  former  act  contained 
expressions  much  stronger  in  favour  of  the  dischaige 
than  the  present  Nevertheless  the  King's  Bench  held 
the  debt  not  gone,  but  still  capable  of  supporting  a  com-* 
mission.  The  53  Geo.  3,  c.  102,  contains  strong  words, 
not  in  the  7  Geo.  4,  c.  57,  which  passed  after  JeUU  v. 
MowUford  (a)  was  decided ;  and  I  think  the  alterations 
must  be  understood  to  have  been  made  expressly  to 


(a)  4  Bmiu  4  Cret.  256. 
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|>reTeDt  the  eiuinction  of  the  debt.     The  lOth^  SOtb^        1835. 
and  32d  sections  of  53  Geo.  3,  c.  102,  all  contain  words        — 

Mx  parte 

■which  might  have  afforded  grounds  for  argument  that   Barringtom. 
the  act  intended  to  destroy  the  debt,  but  the  contrary  '»'^«  matter 
was  hdd*    The  present  act  also  declares  him  discharged   Barrington. 
from  any  new  contract,   which  again  implies  the  old 
debt  existed  as  a  consideration  for  such  new  contract, 
I  therefore  think,  that  if  the  act  intended  completely  to 
discharge  the  debt^  it  would  have  been  easy  to  have 
done  so,  and  there  is  nothing  to  enable  a  court  to  draw 
an  inference  the  other  way. 

I  am  therefore  of  opinion  that  the  commission  is 
good,  and  this  petition  must  be  dismissed. 


In  the  matter  of  WALKER. 

1  HIS  was  a  petition  which,  after  stating  that  a  fiat  had 
issued  agmnst  the  petitioner  as  coach  proprietor,  further 
stated  that  the  petitioner  was  advised  his  having  been 
part  proprietor  of  a  stage  coach  was  not  a  trading  within 
the  meaning  of  the  bankrupt  laws,  and  that  the  question 
was  attended  with  some  intricacy,  and  that  unless  the 
merits  of  his  case  were  stated  to  the  commissioners, 
they  might  proceed  to  declare  him  a  bankrupt,  as  having 
been  engaged  in  buying  and  letting  within  the  statute; 
that  he  was  informed  that  the  commissioners  would  not 
permit  him  to  attend  by  his  counsel  at  the  opening  of 
the  fiat,  except  by  order  of  the  Court;  that  the  de- 
claring him  a  bankrupt  would  be  attended  with  irre- 
parable injury;  that  he  was  then  absent  from  the 
kingdom..  The  prayer  was  as  follows :  — Your  peti- 
tioner therefore  most  humbly  prays  your  Jx)rdships  that 


Lords 
Commis- 
sioners. 
May  26, 

1835. 

Rooommenda- 
tion  to  oomxnis- 
sioners  to  hear 
counsel  against 
the  a4judication. 

Ad  order  can- 
not be  rescinded 
on  motion. 

Semble,  a 
coach  proprietor 
Is  not  a  trader. 


868  CASES  IN  BANKRUPTCY. 

1836.        the  said  fiat  may  be  forthwith  rescinded  and  anntiUedv 

and  that  your  Lordships  will  be  pleased  to  appoint  an 
Iq  the  matter  ^ 

of  early  day  for  the  hearing  of  this  petition ;  but  if  your 

WALOft.  Lordships  shall  not  think  fit  so  to  order,  then  that  your 
.  petitioner  may  be  at  liberty  to  attend  by  his  counsel 
before  the  commissioners  at  the  opening  of  the  said  fiat ; 
and  if  the  said  bankruptcy  shall  be  found,  that  such 
finding  may  be  returned  to  your  Lordships  previous  to 
its  insertion  in  the  Gazette,  and  that  until  it  has  been 
returned  such  insertion  may  be  stayed,  and  that  all  the 
costs  of  and  incidental  upon  this  application  may  be 
paid  by  WiUkun  Biggs^  the  solicitor* 

An  application  was  made  by  Sir  WUUam  Home  and 
Mt.  Montagu  on  the  6th  of  May  1835  to  the  Lords 
Commissioners,  when  their  Lordships  ordered  that  it  be 
intimated  to  the  commissioners  that  the  Lords  Commis- 
sioners considered  this  a  proper  case  for  the  party  to  be 
attended  by  his  counsel  at  the  opening  of  the  fiat,  and 
ordered,  that  in  case  the  commissioners  should  find 
the  party  to  be  a  bankrupt,  that  the  advertisement  of 
the  same  be  stayed,  and  that  the  proceedings  taken 
thereunder  be  forthwith  returned  to  the  Lords  Com- 
missioners. 

On  the  7th  of  May  notice  was  given  of  a  motion  on 
affidavits  to  rescind  the  order  made,  and  to  dismiss  the 
petition  upon  which  the  order  was  grounded,  and  why 
Mr.  Ford^  the  person  signing  such  petition,  should  not 
pay  the  costs  of  and  occasioned  by  the  opposition  to 
such  petition  and  the  rescinding  the  said  order  so  made 
thereon. 

Sir  W.  Home  and  Mr.  Montagu  objected  to  this  appli- 
cation being  made  by  motion.  They  said  that  the  in<- 
variable  practice  was  to  apply  by  petition,  and  that  al- 
though the  Chancellor  sometimes  decided  on  motion,  as 


Walxeb. 
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before  the  commission  was  opened^  to  direct  to  what        1835* 

commissioners  it  should  issue,  or  to  alter  a  mistake,  or  .     7 

^  '        In  the  mattei* 

for  a  prisoner  to  be  discharged  from  arrest,  or  on  behalf  of 

of  a  defendant  in  custody  for  a  contempt  who  is  entitled 
to  his  dischai^  by  virtue  of  his  certificate,  or  to  amend 
an  order  in  minutes,  yet  that  the  general  rule  of  the 
Court  was,  that  the  only  mode  of  proceeding  was  by  pe- 
tition,  and  so  strict  was  the  Court  in  adhering  to  this 
rule,  that  in  ex  parte  Gitten  {a)  the  Lord  Chancellor  says, 
*^  If  an  objection  to  a  motion  is  made,  a  petition  must  be 
presented ;"  and,  in  the  present  case,  who  can  doubt  the 
propriety  of  relying  upon  every  technical  objection, 
when  the  object  of  the  motion  is  to  rely  upon  the  hard 
practice  of  proceeding  ex  parte  to  declare  a  bankruptcy, 
and  to  deprive  the  person  against  whom  the  fiat  is  issued 
of  the  advantage  which  the  Court  thinks  he  ought  to 
possess  of  being  attended  by  his  counsel  ?  In  re  Hardy  (b) 
the  Court  determined  that  a  motion  could  not  be  made 
to  adjourn  a  petition  in  bankruptcy,  but  tliat  a  petition 
must  be  presented ;  and,  in  ex  parte  Weston  (c),  where 
the  whole  practice  is  explained,  the  Lord  Chancellor 
says,  <^  Where  an  application  in  tmnkruptcy  is  rendered 
necessary,  there  is  no  enactment  to  alter  the  ordinary 
mode  of  proceeding,  whicli,  except  in  a  few  cases  of  ne- 
cessity, has  always  been  by  petition,  and  that  such  rule 
was  very  salutary,  as  the  attention  of  the  petitioner  would 
be  excited,  and  his  responsibility  to  the  Court  incurred 
by  his  signature  to  a  petition,  and  so  dear  is  it  that  the 
only  practice  is  by  motion,  that  in  re  Morgan  {d)  the 
Lord  Chancellor  says,  ^<  He  cannot  make  an  order  on 
motion,  and  were  he  to  make  it,  the  disobedience  would 
not  be  a  contempt;"  and  in  the  present  case  there  was 

(a)  Bvcky  549.  (c)  Mont,  §r  Mac.  82. 

{b)  6  MadtU  252.  (d)  1  Hose,  192. 
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1835.  BO  application  by  the  creditor,  but  it  was   merely  a 

noCioe  of  motion  by  the  attorney,  without  specifying  in 

of  what  the  irregularity  of  which  he  complains  consisted. 


Walub» 


Mr.  StoansioH  and  Mr*  O.  Anderdon  contra  contended 
that  the  practice  was  to  proceed  in  such  cases  by  moti(Mi> 
a  practice  founded  on  the  analogy  to  the  general  pro* 
ceeding  in  equity. 

The  Lords  Commissioners:  —  The  constant  course 
certainly  has  been,  and  is,  to  apply  in  bankruptcy  by 
petition  only,  and  we  do  not  see  any  reason  to  deviate  in 
the  present  case  from  such  practice.  The  motion,  there- 
fore, must  be  dismissed  with  costs,  {a) 


(a)  As  the  question  respecting  of  the  property  is  at  an  end;  if 

the  trading  is  one  of  some  £ffi-  he  retain  possession,  it  continues, 

culty,  the  aigument  before  the  la  these  cases  the  pivprietor  lets 

commisdonere  is  subjoined.  for  hire. 

The  words  of  the  act  are.  Another  meaning  of  the  words 
^  shaU  seek  to  gain  thdr  living  «  letting  for  hire*'  has  been  sup- 
by  buying  and  letting  lor  hire.**  posed  to  be,  where  the  proprietor 
6  Geo.  4y  c.  16,  s.  S.  The  qnes-  lets  some  of  the  property  with- 
tioa  is,  what  is  meant  by  "  let-  out  parting  with  dominion  orer 
ting  for  hure.**  One  meaning  is»  it.  As  a  warehouseman,  a  whar- 
when  the  proprietor  parts  with  finger,  a  common  carrier,  a  letter 
immediate  dominion  over  the  of  job  horses  who  finds  the 
property,  as  a  liveryman  who  lets  coachman,  and  hackney  coach 
his  hone,  or  a  landlord  who  leU  proprietors.  In  these  cases  the 
his  house,  or  a  proprietor  of  proprietor  retains  possession,  and 
horses  who  lets  horses  on  job  is  responsible  for  any  injuries 
witiiout  finding  the  coachman,  attendant  upon  the  misuse  of  the 
or  a  shipowner  who  lets  his  ship  property.  But  tiiese  persons  do 
witiiout  finding  tiie  captain  or  not  buy  and  let  within  Uie  mean- 
master.  In  these  cases,  when  tiie  jng  of  tiie  bankrupt  acts.  Ware- 
proprietor  parts  with  dominion  housemen  and  wharfingers,  there- 
over tiie  property,  his  responsi-  fore,  not  bong  included  within 
bility  as  to  injuries  from  the  use  the  words  « letting  for  hire,"  are 
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Mr.  Montagu  attended  the  commissioners,  and  the        1835. 
commissioners  did  not  declare  the  party  a  bankrupt. 


In  the  matter 
of 


specially  mentioned  in  the  sta-    who  bought  and  let  for  hire,  but       Walker. 
tute.     In    ex  parte   Wiitoould,    one  who  bought  and  carried  for 
Mofd.  265,  it  was  determined    hire,  preserving  the  control  ovei* 
that   shareholders  in  a  steam-    the  ship ;  it  was  proved  that  upon 
packet  were  not  traders,  although    one  occasion  the  ship  was  char- 
it  was  argued  that  all  carriers,    tered,  but  his  Lordship  said  that    ' 
including  coach  proprietors,  were    he  had  great  doubt  whether,  if 
traders ;  but  the  Vice-Chancellor    the  ship  had  been  always  char- 
said,  **  The  act  does  not  mention    tered,  it  would  amount  to  a  let- 
carriers  of  any  kind,  nor  does  the    ting  for  hire  within  the  meaning 
holding  shares  in  such  a  vessel    of  the  act,  but  that  at  any  rate 
constitute  such  a  joint  trading    one  act  of  chartering  was  insufii- 
as  the  act  contemplated."   So  in    cient.    This  decision  is  contrary 
a  case   before  Lord  Tenterden,    to  the  opinions  expressed  in  Jftm- 
in  Mr.  Palmer's  commission,  his    tagu,  Eden,  Archbddy  and  HclCt 
Lordship  said,  that  it  was  not  a    treatises  on  the  Bankrupt  Act ; 
trading ;  that  it  was  not  a  con-    and  it  is  curious  that  the  latter 
tract  to  let,  but  a  contract  to    makes  the  letting  the  ship  out  to 
carry.  hire  as  a  general  ship  the  very 

The  case  is  not  reported,  but  ground  for  bringing  the  owner 
the  following  statement  was  within  the  act.  I  confess  it  ap» 
kindly  communicated  to  me  by  pears  to  me  that  the  distinction 
Mr.  FnauM  Begley^  who  was  a  is  more  subtle  than  solid,  for,  in 
commissioner  of  bankrupts  in  the  principle,  the  letting  a  ship  out  to 
1 4th  list,  and  was  much  interested  one  merchant  under  a  charter,  or 
in  the  question  >-  to  several  under  bills  of  lading, 

**  My  dear  Sir,  appears  pretty  much  the  same 

^  Lord  Tefderden  has  de-  thing.  If  you  take  any  interest 
dded  against  the  I4th  Ibt, —  in  the  question,  it  is  worth  while 
namely,  that  a  shipowner  is  not  referring  to  the  Scotch  Sequestra- 
within  the  Bankrupt  Act.  You  tion  Act,  35  Geo.  5,  c.  74,  s.  15, 
will  find  the  case  reported  in  the  and  54  Geo.  5,  c.  157,  s.l  5,  which, 
Hmes  of  this  morning,  but  the  although  it  does  not  contain  the 
dedsion  is  not  very  accuratdy  words  buying  and  letting  for  hire, 
stated.  His  Lordship  was  of  expressly  excepts  from  the  opera- 
opinion  that  the  owner  of  a  ship  tion  of  the  act  all  persons  having 
which  traded  as  a  general  ship,  shares  in  the  Forth  and  Clyde 
could  not  be  considered  as  one    Navigation,  or  other  inland  navi- 
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C.  of  R.  Ex  parte  BENH AM.  —  In  the  matter  of 

May  30,  BRAMWELL. 

1835. 

The  oomxnis-       1  HIS  was  the  petition  of  Benham  and  others^  creditors^ 
dbarge  both       ^nd  Mr.  WhUmore  the  official  assignee. 

assignees  with       

twenty  per  cent. 

where  only  one  gation  companies,  or  the  British  Lordship,^'  that  the  5  Geo.  4.  con- 
unless  he  finds'  fisheries.  This  exception  implies,  tained  the  words,  *  and  all  per- 
that  the  other  that  owners  of  ships  are  within  sons  making  bricks  or  burning 
perndttedT'^it.  ^®  ^^>  otherwise  the  exception  Iimeforsale,beingtenant8,le88ees, 
is  larger  than  the  rule.  or  partners  in  such  trade  or  under 

Commisedonen            u  Believe  me,  yours,  taking,*  which  words  are  omitted 
cannot  open  the                      «*                . 

midited  accounts                 ^  ^y  dear  Sir,  in  the  present  act.  It  must  there- 
of assignees*                          ^  Very  faithfully,  fore  be  inferred  that  they  were 
^us  peJmSsion                         ** James  Haddak.**  omitted  by  the  le^slature,  as  not 
from  the  Court       ^  Angel  Court,  intending  to  include  this  descrip- 
4>f  Review.          Monday  Morning.'*  tion  of  persons,  unless  the  reason- 
So,    too,    in  Smith  v.   Scott^  ing  of  Mr.  Rote  is  satisfactory, 
9  Sing,  14,  it  was  assumed  that  that  they  were  omitted  because 
the  letting  lodgings    was    not  they  were  already  included  under 
8  trading.  the  words  goods   and  commo- 
But  that  it  was  not  intended  dities,  which  are  to  be  found  in 
to  be  included  in  the  statute  may  both  statutes ;  but  I  cannot  think 
be  inferred  from  the  intentional  this  a  sufficient  answer.  I  cannot 
omission  of  it  by  the  legislature,  think  that  an  enactment  of  so 
By  the  5  Geo.  4,  c.  98,  s.  9,  much  importance,  and  at  such 
conch  proprietors  were  included,  direct  variance  with  all  the  prin- 
bul  they  are  omitted  in  6  Geo.  4.  ciples    of    the    bankrupt   laws. 
The  Yeason  for  the  omission  would  be  made  by  omitting  a 
must  be,  either  because  it  was  description  which  could  not  be 
not  intended  to  include  coach  doubted,  and  leaving  the  ques- 
proprietors,  or  because  they  were  tion  involved  in  the  obscurity 
■included  in  the  general  words,  attendant  upon  these  vague  and 
^  seeking  their  living  by  buying  general  words."    To  which  may 
and  letting  for  hire,"  which  was  be  added,  as  applicable  to  this 
contained  in  the  statute;  but  to  particular  case,  that  buying  and 
this  the  observation  of  Lord  Zrymi-  letting  is  more  at  variance  with 
hunt,  in  ex  parte  Burgess,  2  GL  the  principles  of  the  bankrupt 
%'  /.  200,  will  supply  an  answer :  laws  than  any  species  of  buying 
— ***  It  is  to  be  observed,  says  his  and  selling. 
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A  oommission    issued   against  BramweB   in  1820.        1835. 
fVAeekr  and  Butkr  were  chosen  assignees^  Whitmore  was        — 
appointed  official  assignee,  and  Mayhew  solicitor  to  the      Bexham. 
commission.  Wheeler  became  bankrupt  in  July  1830.  On  I«  the^  matter 
the  23d  of  September  1831  an  audit  meeting  was  held    Beamwell. 
under  BramwetTs  commission,  when  Butler  presented  his 
accounts  as  assignee,  containing  an  item  of  27/.  for  a  bill 
of  taxed  chancery  costs  up  to  December  1828,  and  a  sum 
of  50/*  for  other  chancery  costs  taxed.   This  account  was 
audited,  balanced,  allowed,  and  passed  by  the  then  com- 
missioners.    In  March  1884  another  audit  meeting  was 
held  before  Mr.  Commissioner  Fane^  to  whom  the  com- 
mission had  been  removed,  and  who  then  allowed,  among 
other  charges,  a  sum  of  68/.  for  a  taxed  bill  of  a  suit  in 
Chancery,  viz.  the  London  Dock  Company  v,  the  As- 
signees.    In  January  1835  a  diird  audit  was  held  before 
Mr.  Fanej  who  then  entered  the  following  memorandum 
on  the  proceedings :  '<  Mr.  Butler  retains  in  his  hands  a 
sum  of  246/.,  being  the  remainder  of  the  sum  of  625/., 
admitted  by  him  to  be  in  his  hands  on  the  23d  of  Sep- 
tember 1831,  after  deducting  the  sums  of  65/.  and  313/. 
claimed  to  be  due  to  tlie  solicitors  for  their  bills  from 
the  23d  of  September  1831  up  to  the  23d  of  July  1833, 
without  paying  the  same  into  the  hands  of  the  bankers 
chosen  by  the  creditors.     I  have  charged  them  with  the 
sum  of  90&,  being  interest  at  the  rate  of  20/.  per  cent, 
per  annum  upon  the  said  sum  of  246/.  for  the  period 
aforesaid ;  and  it  appearing  to  me  that  the  expenses  of 
a  certain  interpleading  suit  in  Chancery,  to  which  the 
said  assignees  were  made  defendants,  in  consequence  of 
a  claim  made  by  them  to  certain  wines  in  the  custody  of 
the  London  Dock  Company,  were  occasioned  by  the 
conduct  of  the  said  as^gnees  in  refusing  to  abandon,  and 
yet  taking  no  step  to  enforce  such  claim,  from  the  year 
Vol.  II.  T 
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1835.  1^6  down  to  the  present  time;  and  it  appearing  to' me 
that  such  expenses  ought  not,  under  the  circumstances 
Benuam.  aforesaid,  to  be  allowed  as  against  the  estate,  I  have  re- 
in the^  matter  ^h^rged  the  said  assignees  with  the  sums  of  27i  and  50/. 
Bramweu  for  which  they  have  taken  credit  in  an  account  rendered 
to  the  commissioners  on  the  23d  of  September  1831,  as 
payments  made  to  the  solicitors  for  their  bill  of  costs  in 
auch  suit;  and  I  have  also  re-charged  them  with  the 
sura  of  68/.,  for  which  credit  is  taken  in  the  account 
marked  B.  filed  with  the  proceedings  for  March  1834, 
as  a  payment  made  to  the  solicitors  for  their  further 
charges  in  the  same  suit;  and  it  appearing  to  me  that 
there  is  an  overcharge  in  the  sum  of  652.  charged  in  the 
said  account  marked  B«  of  6/.,  and  an  overcharge  in  the 
sum  of  31BL  charged  to  the  same  account  of  12/.,  and 
an  overcharge  in  the  sum  of  14>L  charged  to  the  same 
account  of  3/.,  I  have  iiirther  dbarged  the  said  assignees 
with  the  said  sums  of  6/.,  12/.,  and  3/.;  and  I  find  that 
there  is  now  due  from  the  said  assignees  the  sum  of 
259/.,  the  particulars  of  which  are  set  forth  in  the 
account  hereunto  annexed  marked  C. ;  and  I  direct  the 
said  assignees  and  each  of  them  to  pay  the  said  sum  to 
Mr.  WiUiam  Whilmorej  the  official  assignee  in  this 
matter.** 

This  was  a  petition  by  Benham  and  others,  creditors, 
and  Whitmore  the  official  assignee,  stating  the  above 
facts,  and  that  Wheekr  was  out  of  the  jurisdiction,  and 
that  the  sums  making  168/.  had  been  in  fact  received 
by  the  solicitors ;  and  therefore  praying,  that  they  might 
be  paid  by  the  solicitor,  that  BtUler  might  be  ordered  to 
pay  the  90/.,  and  that  the  costs  might  be  paid  by  Mayheto 
and  Johnston. 

The  parties  were  willing  to  repay  the  6/.,  12/.,  and 
3/.,  those  sums  having  been  overcharged  by  mistake. 
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Mr.  «Z  Bnssetl  and  Mr.  Bacon  for  the  petition : — The        1835* 
respondents  contend,  that  the  commissioner  had  no  juris-       "*'~~' 
diction  to  open  accounts  once  audited ;  but  in  ex  parte      Bekhah. 
Applegarth  (a)  the  Chief  Judge  observed,  «  But  it  is  ^"  the^  matter 
said,  that  as  the  audits  have  passed  the  commissioners    Eraicvtell. 
have,  as  it  were,  become  JuncH  officio  ;  to  this  I  cannot 
subscribe;  I  think  the  duty  of  the  commissioners  is  pro- 
gressive and  continuous."     But  granting  that  the  com- 
missioner had  no  jurisdiction  to  mdce  the  order,  jet,  as 
it  is  not  appealed  against,  it  roust  be  talceil  to  be  good. 
[Sir  George  Bose :  —  Suppose  the  order  of  the  commis- 
sicmers  correct,  it  limits  the  demand  to  the  assignees  i 
how  thereon  do  you  raise  any  case  against  Mayhem  and 
JohsMton  ?    The  Chief  Judge  :  —  If  the  assignees  have 
emjdoyed  a  solicitor  he  must  be  paid,  though  the  as- 
ragnees  may  not  be  allowed  the  payments  as  against  the 
estate.]     The  Court  have  power  over  the  solicitor  under 
the  general  jurisdiction.    [The  Chief  Judge  : — If  the 
solicitor  gives  the  assignees  bad  advice,  he  may  be  liable 
to  them ;  but  this  is  not  an  application  by  the  assignees 
against  a  solicitor.]     The  monies  are  a  trust  fund,  and 
if  they  come  to  any  person  with  notice,  he  is  a  trustee. 
[Sir  George  Base :  —  These  are  not  trust  monies  in  the 
hands  of  the  solicitor ;  if  assignees  pay  sums  improperly, 
it  is  the  same  as  if  they  had  not  paid  them ;  besides^  the 
certificate  of  the  commissioners  finds  the  money  in  the 
bands  of  the  assignees.]     But  for  the  bills  of  Mayhew 
and  Joknskmj  the  estate  would  have  paid  125.  6d.  in  the 
pound ;  as  it  is,  it  pays  nothing.     {Per  Curiam :  —  The 
petition  asks  twenty  per  cent,  against  both  assignees; 
that  is  wrong ;  one  has  been  bankrupt,  and  should  not 

-pay.] 

(<i)  Ex  parte  Applegarth^  2  Dea*^Ch.  lOl. 
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1935.  Mr.  Swansixm^  Mr.  6.  BichardSj  and  Mr.  Bethdl  were 
stopped  by  the  Court. 

Ex  parte  ^^         ^ 

Ben  HAM. 

In  the  matter  p^  Curiam : — As  to  a  portion  of  the  prayer,  the  Court 
Dbamwbll.  is  of  opinion  the  petitioners  are  not  entitled,  and  there-* 
fore  will  relieve  the  respondent  from  the  necessity  of 
ai^uing  that  part,  viz.  so  much  as  relates  to  the  twenty 
per  cent.,  which  charge  is  founded  on  6  Geo.  4,  c  16, 
s.  104,  which  enacts,  <<  that  if  any  assignee  shall  retain 
in  bis  handsy  or  employ  for  his  own  benefit,  or  know-» 
ingly  permit  any  co-assignee  so  to  retain  or  employ,  any 
sum  to  the  amount  of  100/.  or  upwards,  part  of  the 
estate  of  the  bankrupt,  &c.,  every  such  assignee  shall  be 
liable  to  be  charged  in  his  accounts  with  such  sum  as 
shall  be  equal  to  interest  at  the  rate  of  twenty  per  cent, 
on  all  such  money,  for  the  time  during  which  he  shall 
have  «o  retained  or  employed  the  same,  or  permitted  the 
same  to  be  so  retained  or  employed  as  aforesaid,  and 
the  commissioners  are  hereby  required  to  charge  every 
such  assignee  in  his  accounts  aocoi^dingly."  The  first 
part  of  the  commissioner's  order  appears  as  if  it  meant 
to  find  that  Butler  had  the  money  in  his  own  hands,  and 
in  conclusion  orders  both  assignees  to  pay.  Butler  does 
not  admit  it  was  in  his  hands  in  particular^  Before, 
therefore,  this  Court  are  called  on  to  enforce  the  order 
as  to  the  twenty  per  cent.,  it  should  first  be  made  out 
that  it  was  properly  made.  We  do  not  decide  whether 
or  not  the  commissioner  can  in  this  matter  charge  any 
one  twenty  per  cent.;  we  only  decide  that  the  Court 
cannot  enforce  the  order  as  now  made.  The  commis^ 
sioner  could  not  charge  both  for '  the  retainer,  of  one^ 
unless  he  found  in  the  words  of  the  act  that  one  ^  know- 
ingly permitted  "  the  other  to  retain,  &c.  The  Court 
also  relieves  from  all  argument  as  to  the  sums  already 
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audited  by  the  former  commissioners,  and  which  cannot  18d5. 

be  re-audited  without  the  order  of  this  Court.     If  the  ^ 

audit  IS  wrong  the  Court  might   order  a  new  audit,  Benham. 

but  without  such  order  the  commissioner  cannot  open  ^"  thc^matter 

the  audit.  Bbamwell* 

Mr.  J,  Bussell  replied : — The  commissioners  directed 
the  petition,  therefore,  if  dismissed,  it  cannot  be  with 
costs.  [Mr.  Swanston : — It  does  not  appear  that  it  was 
presented  by  the  order  of  the  commissioner.]  I  can' 
procure  a  certificate  to  that  effect  from  the  commis- 
sioner. In  a  late  case  before  the  Master  of  the  Rolls, 
Mr.  Betheli  stated,  that  a  master  directed  an  application 
to  the  Court,  and  the  Court  allowed  the  matter  to  stand 
over  to  ascertain  that  point  before  deciding  as  to  costs. 

The  Chief  Judge  :  —  This  is  a  petition  by  creditors 
to  enforce  an  order  of  the  commissioner.  If  the  question 
depended  upon  my  personal  respect  for  that  commis- 
sioner, I  should  confirm  the  order ;  no  commissioner  is 
better  qualified,  and  none  takes  more  pains;  but  the 
judgment  of  this  Court  must  be  formed  independently  of 
all  such  considerations.  It  appears  to  me  the  order 
should  not  have  been  made.  The  order  is  first  against 
the  two  assignees,  and  they  are  ordered  to  pay  to  the 
official  assignee  under  the  40th  section  of  1  &  9  W.  4» 
c.  56.  The  commissioner  has  found  246/.  to  be  in  the 
hands  of  one  of  the  assignees,  and  has  directed  both  the 
assignees  to  pay  that  and  other  sums  to  the  official  as- 
signee. As  to  the  charge  of  90/.,  part  thereof,  I  have 
already  disposed  of  that;  it  is  a  sum  composed  of  twenty 
per  cent,  on  money  retained  for  nearly  two  years ;  but 
though  in  the  hands  of  the  assignees  it  does  not  appear 
to  have  been  so  culpably ;  the  commissioner  simply  finds 
ihe  money  to  have  been  in  their  hands.     As  to  the  27/., 
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1835.       Jt  is  for  ia  bill  of  costs  in  Chancery;  the  comAiissioner 

disallows  the  whole  sum^  because  it  refers  to  a  suit  im- 

Benham.      properly  defended  by  the  assignees  on  a  bill  of  inter- 
^  ^*'®J""^'®'^  pleader,  where  the  assignees  would  neither  enforce  or 
Bbamwbll.     reject  their  claim*     But  its  date  is  from  1827  to  1828, 
and  now,  after  that  length  of  time,  the  creditors  come 
ft)rward  to  object*     In  1831  that  bill  came  before  the 
commissioners^  and  was  taxed,  and  also  audited  in  the 
assignees' N  accounts,  it  therefore  appears  singular  that 
the  creditors  should  now  come  forward ;  but  it  appears 
that  the  commissioners  directed  that  actions  should  be 
brought,  and  the  dividend  was  suspended  on  account 
thereof*     There  is  this  short  objection  to  the  act  of  the 
commissioners,  viz.  that  the  sums  are  already  allowed  in 
a  former  audit,  which  therefore  cannot  be  opened  with- 
out the  order  of  this  Court*     There  might  be  no  end 
of  vexation  to  assignees  if  audited  accounts  could  be 
opened  whenever  commissioners  pleased,  unless  leave  to 
falsify  or  surchai^e  were  previously  given  by  the  Court* 
These  observations  apply  to  both  the  27/.  and  the  50/* 
As  to  the  bill  for  SIL,  that  was  not  allowed  by  the  old 
commissioners,  but  by  Mr.  Fane  himself  in  July  1833, 
when  he  taxed  and  allowed  it.     Being  so  taxed  and 
introduced  by  the  assignees  into  their  accounts,  it  should 
not  have  been  disallowed  without  the  order  of  the  Court. 
Other  little  items  are  submitted  to*     If  the  petition  had 
onlv  asked  these  latter  the  demand  would  not  have  been 
resisted ;  therefore  the  petition  cannot  be  sustained  on 
account  of  success  as  to  them.     But  the  solicitors  are 
made  parties,  and  called  on  to  pay  1682i  It  may  be  that 
there  are  improper  items  in  their  bill  of  costs;  it  may 
be  that  the  assignees  should  not  have  defended  the  suits ; 
but    that  is   not  enough   to  enable  creditors   to  call 
on  them  to  refund.     They  were  employed  by  the  as^ 
signees,  who  might  be  liable,  though  I  think  even  tlie 
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latter  would  not  in  this  case.    As  against  the  scdicitors        1835. 

the  petition  is  dismissed  with  costs.   As  to  the  assignees^ 

the  commissioner  made  an  order,  and  the  creditors  came      Benuam . 

to  enforce  it.     The  general  rule  (which  has  exceptions)  ^°  ^®  matter 

is,  tliat  costs  are  not  given  against  an  order  of  the  com^-     Beamwsix. 

missioners;  but  here  the  parties  are  not  within  that 

rule.    They  come  to  support  it,  and  there  is  no  reason 

why  they  should  not  be  visited  with  costs,  if  nnsuccessiul, 

like  any  other  party.     Would  it  be  just  to  make  the 

respondent  suiFer?     As  to  the  official  assignee,  as  he 

merely  joins  in  his  official  capacity,  the  Court  gives  no 

costs  against  him  on  this  particular  occasion. 

Sir  John  Cross  .*  — >  As  to  the  20L  per  cent.^  this  Court 
does  not  decide  whether  or  not  the  commissioner  can 
charge  any  other  person  in  any  other  way;  it  merely 
<]eclares  that  the  charge  as  now  made  is  invalid.  The 
commissioner  not  only  disallows  the  bill  of  costs,  but 
gives  his  reason,  viz.  that  the  assignees  set  up  a  claim 
which  they  neither  followed  up  nor  abandoned.  With 
the  greatest  respect  for  the  commissioner,  this  is  not 
a  sufficient  reason,  especiaUy  as  the  former  commis- 
sioners had  allowed  the  bill.  An  audit  should  be 
treated  as  a  very  solemn  proceeding,  and  one  had 
taken  place  before  the  old  commissioners  two  years  pre- 
viously. I  concur  with  the  first  commissioners.  After 
the  allowance  by  the  commissioners,  the  creditors  ac« 
quiesoed  for  nine  years.  There  is  no  shadow  of  case 
against  the  solicitors.  The  commissioner's  order  does 
not  touch  them.     I  concur  in  the  order* 

Sir  George  Base :  —  I  concur  in  the  order.  The 
official  assignee  is  not  exempted  from  costs  on  any 
general  principle,  but  because  it  seems  right  in  this 
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1839.        particular  case.     There  is  Jio  sudi  principle  ss  that  the 
'  ceitiiicate  of  the  cotnmiasioners  is  a  protection  from 

'JEx  parte  .    .  , 

Benuam.  costs.  If  there  were,  this  is  no  certificate ;  it  is  a  mere 
In  the^  matter  statement  of  facts,  as  there  was  no  reference ;  but  if  it 
Beamwell.  were,  what  part  of  the  document  would  protect  from 
costs?  There  is  nothing  in  the  certificate  to  sanction 
There  is  juri5-  the  application  as  against  the  solicitor.  No  doubt  there 
any  part  of  the  is  jurisdiction  in  this  Ck)urt  to  reach  any  part  of  the 
hL^?8  of  the  estate  in  the  bands  of  the  solicitor  to  the  fiat ;  but  if  the 
noiicitorto         assignees  who  employed  him  be,  as  here,  solvent,  then, 

as  the  estate  has  nothing  to  do  with  the  questioi^,  the 
Court  is  not  called  on  to  fix  its  jurisdiction  on  the 
solicitor*  The  former  commissioners,  having  dealt  with 
and  allowed  these  items  in  account,  have  separated 
them  from  the  body  of  the  estate.  Till  opened  the 
audit  is  conclusive,  and  it  can  only  be  opened  by  order 
of  this  Court.  The  6  Geo.  4,  c.  16,  does  not  disable 
assignees  from  carrying  on  suits,  but  it  puts  on  the 
check  as  to  the  allowance  of  costs  by  the  commissioners ; 
and  if  I  were  a  commissioner  I  should  not  consider  the 
question  as  more  than  one  of  receipt  and  expenditure, 
as  between  trustee  and  estate,  save  in  a  very  gross 
case,  and  even  then  I  would  refer  to  the  Court  above. 
The  expenses  of  any  useless  suit  is  an  indirect  test  of  the 
damage  to  the  estate.  Whether  it  should  be  allowed  is 
3  question  for  another  Court. 

Petition  dismissed,  with  costs  as  against  all  the  peti- 
tioners but  the  official  assignee. 
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Ha  parte  PORTER.— In  the  matter  of  DEACON.        C.  of  R. 

June  4, 

IN  March  18S3  Dencon  applied  to  Porter  to  join  in        1835. 
a  joint  and  several  promissory  note  to  the  Stamford  and  «ive  alofaiuuid 
Spalding  Joint  Stock  Company  for  275/.,  as  security  to  several  pro- 

*•!  iiiii  missory  note  for 

the  company  for  that  sum,  to  be  advanced  by  the  com-  the  debt  of  c, 
pany  to  Mary  Gilbert.     The  note  ran,  «  We  jointly  ^^^^^ 
and  severally  promise  to  pay,''  &c.     Deacon  received  ^'  P»y8  *^« 

•^    *^  r  ^^  .     .   amount,  he 

the  money  for  Mary  Gilbert^  and  Deacon  and  Porter  cannot  prove 
were  debited  with  'the  amount  by  the  company.     A  fiat  Jl^JlJI^y^^ 
issued  against  Deacon  on  the  19th  September  1834,  and  8«^><>»  ^^' 
Mary  Gilbert  became  insolvent*     Since  the  bankruptcy 
the  company  called  on  Porter  to  pay  the  275/.,  which  he 
had  done,  and  tendered  a  proof  against  Deacon,  which  the 
commissioners  rejected.     This  was  a  petition  to  prove. 

Mr.  Wood  for  the  petition :  —  The  petitioner  seeks,  to 

prove  under  the  6  Geo.  4,  c.  16,  s.  52  (a),  as  having 

-'        --■--■^-^■-^----  ■      .        ■       ■    — 

(a)  **  That  any  person  who  at  shall  not  have  proved  under  the 

the  issuing  the  commission  shall  commission,  such  surety  or  per-* 

be  surety  or  liable  for  any  debt  son  liable,  or  bail,  shall  be  en« 

of  the  bankrupt,  or  bail  for  the  titled  to  prove  his  demand  in 

bankrupt,  either  to  the  sheriff  or  respect  of  such  payment  as  a 

to  the  action,  if  he  shall  have  debt  under  the  commission,  not 

paid  the  debt,  or  any  part  there-  disturbing  the  former  dividends, 

of  in  discharge  of  the    whole  and  may  receive  dividends  with 

debt,  (although  he  may  have  paid  the  other  creditors,  although  he 

the  same  after  the  commission  may  have  become  surety  iiabld 

issued,)  if  the  creditor  shall  have  or  bail  as  aforesaid,  after  an  act 

proved  his  debt  under  the  com*  of  bankruptcy  committed  by  such 

mission,  shall  be  entitled  to  stand  bankrupt ;   provided   that  such 

in  the  place  of  such  creditor  as  person  had  not,  when  he  became 

to  the  dividends  and  all  other  such  surety  or  bail,  or  so  liable 

rights  under  the  said  commission  as  aforesaid,  notice  of  any  act 

which  such  creditor  possessed  or  of  bankruptcy  by  such  bankrupt 

would  be  entitled  to  in  respect  committed."  —  C  Geo.  4,  c.  16, 

of  such  proof;  or  if  the  creditor  s.  52. 
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1885.  been  surety  for  tlie  bankrupt.  It  was  decided  in 
CkmenU  v.  Lcmgley  (a),  that  one  co-surety  could  not 

PoRT£iu  prove,  under  6  Geo.  4,  c.  16,  s.  52^  against  another 
In  the  matter  ^jj^  became  bankrupt ;   but  this  is  not  a  case  of  co- 

Dkacon.  suretyship.  On  the  face  of  the  bill  in  question  the 
petitioner  is  a  principal  debtor.  As  regards  the  bankers, 
both  Porter  and  Deacon  were  jointly  and  severally  liable ; 
but  each,  in  equity^  was  liable  to  the  other  for  one  half. 
So  that  the  petitioner,  as  to  one  half,  was  liable  or 
surety  for  the  bankrupt.  A  drawer  of  a  bill,  though 
not  strictly  a  surety  for  the  acceptor,  yet  is  in  the 
nature  of  a  surety,  and  within  the  52d  clause,  as  may 
be  collected  from  what  Lord  Eldon  says  in  ex  parte 
Younge.  {b) 

Mr.  Stoanston  for  the  assignees. 

The  Chief  Judge  :  —  There  was  no  debt  before  the 
bankruptcy  due  from  the  bankrupt  to  the  petitioner. 
The  5  2d  section  only  applies  where  a  party  is  <<  surety 
for  or  liable  to  any  debt  of  the  bankrupt."  Here  the 
petitioner  was  not  surety  for  the  bankrupt,  but,  jointly 
with  the  bankrupt,  was  liable  to  the  bank  for  the  whole. 
At  the  time  of  the  bankruptcy  no  debt  existed  from  the 
bankrupt  to  the  petitioner. 

Sir  John  Cross :  —  The  petitioner  was  not  a  co-surety, 
nor  a  surety,  but  a  co-debtor. 

Sir  George  Rose :  —  The  debt,  to  be  proveable,  may 
be  incurred  as  late  as  the  bankruptcy,  but  no  later;  thus 
in  partnership,  the  bankruptcy  is  a  dissolution,  which 
eO'instanH  creates  a  debt.     If  the  sum  here  had  been 

{a)  Clements  v.  Langley^  2  Nev.Sf  Man,  269t 
(b)  Ex  parte  YmtngCf  3  Vcs»  S^  Bea,  40. 
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jiaid  before  bankruptcy  it  might  have  been  proveafale,  1885. 

but  no  action  could  have  been  brought  before  the  bank-^  — 

ruptcy ;  therefore  there  could  be  no  proof,  save  under  PoiiTEBr 
the  surety  clause ;  but  the  petitioner  is  not  under  that  *"  ^^^  matter 

clause,  not  being  liable  for  the  debt  of  the  bankrupt.  Deacon. 
but  for  his  own  debt« 

Petition  dismissed. 


Ex  parte  GRAY. — In  the  matter  of  GRAY.  c.  of  R. 

x  RIOR  to  1829  Qray  was  a  chemist  at  New  Bond-        1835.' 
street;  his  property  consisted  of  a  lease  for  thirty-six  Qu.  \(rhetber 
years,  a  stock  in  trade,  and  furniture.     In  1829  a  com-  •  ^ortf^gee  in 

*'  ^  trust  can  aJone 

mission  issued  against  him.     The  assignees  sold  the  pr^*  issue  a  fiat 
mises^  stock,  and  furniture  to  him  for  2>200/.,  and  ^ll^ige^on 
Hodges  and  Fear  became  sureties  for  payment.     It  was  ^^  ™'**"*^ 
then  agreed  that  Hodges   should  advance  the  whole  He  can,  if  the 
2,200/.,  and  enter  into  partnership  with  Gray;   that  his  debt  ba/^ 
1,100/.  should  be  Hhdges's  share  in  the  capital,  and  ^^^^T^'^ 
1,100/.  Gra^s  share;   the  articles  of  partnership  were  an  action  at  law. 
executed  on  the  3d  of  November  1829,  and  thereby  the  a  partner  files  • 
property  purchased  with  the  2,200i  was  agreed  to  be  a'dibt  Is^'mi^ 
the  joint  stock,  and  that  Hodges  should  take  out  of  the  ^'^  ^he  part. 

X      /»  r  fl  •  1  £•  1    •         nership,  a  fiat 

profits  five  per  cent,  for  1,100/.,  a  moiety  thereof,  being  cannot  after, 
the  portion  of  capital  brought  in  or  pai<I  for  Gray;  ^nthat^eS. 
Gray  covenanted,  that  if  Hodges  advanced  any  sums  to 
the  partnership  beyond  that  already  advanced,  the  joint 
stock,  &c»  should  be  liable  to  repay  Hodges  as  well  the 
share  of  1,100/.  as  ever^  sum  to  be  thereafter  lent,  with 
interest;  and  if  the  joint  stock  should  be  insufficient^ 
then  Gray  should  make  good  the  l3lOO/i  out  of  his  sepa- 
rate estate.  The  deed  contained  a  proviso  for  dissolution 
on  one  month's  notice  in  writing,  &c. ;  and,  by  an  in« 
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1835*       denture  dated  the  4tb  of  November  1829,  Gray  assigne<} 

the  lease,  stock,  and  furniture  to  Hatmatij  in  trust  by 

Gray,^  way  of  mortgage  to  secure  repa}rment  of  the  1,100/.  to 
in  the  matter  HodgeSj  and  containing  the  usual  covenant  from  Gray  to 
-Geat.  Hannan  to  pay  the  l,100/»  On  the  12th  of  February 
1835  Hodges  gave  notice  to  dissolve  the  partnership, 
and  on  the  13th  March  1835  filed  a  bill  for  a  dissolution 
and  account,  and  that  it  might  be  declared  that  tlie 
lease,  stock,  and  furniture  (subject  to  the  mortgage) 
formed  part  of  the  partnership  assets,  and  that  the  lease 
might  be  sold,  and  the  proceeds  applied  accordingly. 
On  the  28th  March  1835  Hatman  issued  a  fiat  against 
Gray  on  the  debt  of  1,100/.,  stating  that  Gray  was 
indebted  to  him  in  1,100/^  by  virtue  of  the  mortgage, 
and  Hannan  was  chosen  sole  assignee :  The  lease  was 
sold  to  an  agent  of  HodgeSy  who  had  leave  to  bid.  • 

This  was  a  petition  to  annul  the  fiat,  stating  the  above 
facts ;  allying  the  fiat  was  taken  out  to  obtain  the  busi- 
ness, &c.  for  Hodges  alone,  and  that  there  was  not  a 
good  petitioning  creditor's  debt.  Hodges^  in  an  affidavit, 
denied  that  he  caused  the  fiat  to  be  taken  out  in  order  to 
obtain  the  business  and  the  residue  of  the  lease  for  him- 
self, or  for  any  other  than  a  proper  purpose. 

Mr.  Boe  and  Mr.  Bethell^  for  the  petition,  were  stopped 
by  the  Court. 

Mr.  Swanston  and  Mn  Ching  conird :  --^ 
There  are  two  questions :  first,  whether  there  is  a  good 
petitioning  creditor's  debt ;  second,  how  far  the  conduct* 
of  the  petitioning  creditor  in  issuing  the  fiat  has  been 
inequitable.  1st,  The  question  is  not  whether  there  is  a 
legal  debt,  but  whether  a  contt  of  equity  will  allow  this 
fiat  to  stand.  As  the  cestui  que  trust  does  not  oppose, 
why  should  not  the  fiat  issue  ?  There  is  a  debt  existing, 
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and  on  that  debt  some  person  must  have  a  right  to  issue        1835. 

a  fiat;  but  who?  Hodges  cannot,  as  his  debt  is  an  equitable        

debt  only.    Both  cannot^  as  they  cannot  swear  the  debt  is        G^. 

a  joint  debt  due  to  both,   Hcaman  alone  could  give  a  re-  '"  ^®  matter 

lease ;  he  alone  could  bring  an  action.     A  fiat  is  as  a  sta^        Gray* 

tutable  execution  on  behalf  of  all  the  creditors.     In  an 

action  at  law  Hodges  could  not  be  joined  as  plaintiff.     Is 

the  debt  so  blended  with  the  partnership  account  that 

Hodges  is  prevented  bringing  the  action  ?  and  if  so,  is 

his  trustee  prevented  ?  Both  the  articles  of  partnership 

and  the  mortgage-deed  treat  the  debt  as  distinct,  espe* 

cially  the  latter.     Partners  may,  by  contract,  take  a  sum 

out  of  the  partnership  assets,  and  give  one  partner  a 

power  to  sue  the  other  thereon.     It  is  immaterial  how 

any  specific  sum  is  sqiarated  and  distinguished  from  the 

bulk  of  the  partnership  assets.    Suppose  an  account 

stated,  and  the  partnership  continued,  an  action  could 

be  brought  for  the  balance  of  that  account  by  one  part<- 

ner  against  the  other.     In  this  case  the  subject  matter 

of  this  petition  never  formed  part  of  the  partnership 

assets,  and  if  it  ever  did  it  was  separated  from  the  estate 

by  the  course  of  dealing.     If  one  partner  lend  another 

a  sum,  a  fiat  may  be  supported  on  that  loan^  ex  parte 

NoUey.  {a) 

As  to  this  sum  being  complicated  with  the  partnership 
account,  such  is  not  the  fact ;  the  sum  is  secured  by  a  sepa-* 
rate  deed.  In  ex  parte  Natley  (fi)  Sir  George  Bose  says, 
'<  This  appears  to  be  a  distinct  debt,  for  which  an  action 
might  have  been  brought  notwithstanding  any  partner- 
ship;"  and  here  the  debt  is  as  separate  as  if  there  had 
never  been  a  partnership ;  Gray  kept  the  partnership 
books,  aqd  there  is  no.  entry  of  this  debt. 

{a)  Ex  parte  Notky^  1  Moid.  Sf  Ayr.  46.  S.  C.  Z  Dea.  ^  Ch.  567. 
(b)  Ex  parte  Kotley,  1  M<mt,  ^  Ayr.  48. 
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1835.  The  Chief  Judge  :  — 

^        '  This  fiat  is  issued  on  tlie  petition  of  Hamian  alone. 

Mx  parte  ,  ,  .      . 

Gray.        The  deed  creating  the  petitioning  creditor's  debt  shows 
In  the  matter  ^^^  Honnan  was  a  trustee  only :  a  trustee  cannot  prove 

Gray.  a  debt  as  owed  to  himself,  as  he  cannot  swear  the  money 
is  due  to  him ;  the  cestui  que  trust  must  join  in  the  proof, 
and  swear  the  money  has  not  been  paid  to  him.  Ex 
parte  Dubois  (o),  Hannan  should  not  strike  the  docket 
as  on  a  debt  due  to  him  alone  ;  and  if  he  stated  the  fact, 
that  he  was  a  trustee,  then  his  cestui  que  trust  must 
have  joined  in  the  affidavit  of  debt.  A  fiat  might,  how- 
ever, be  supported  on  the  debt  of  a  trustee  alone,  if  the 
trustee  had  previously  established  the  legal  validity  of  his 
debt  by  an  action  at  law« 

In  this  particular  case  the  Court  might  adopt  means 
to  render  this  fiat  valid^  if  expedient  so  to  do.  To 
ascertain  that,  the  other  circumstances  o£  the  case  must 
be  considered.  It  appears  that  Gray  has  before  now 
been  bankrupt,  and  that  after  he  had  obtained  his  certifi- 
cate his  assignees  agreed  to  sell  to  him  certain  parts  of  his 
estate  for  2,200/.,  which  sum  Hodges  undertook  to  pay, 
on  an  agreement  that  he  was  to  enter  into  partnership 
with  Grojff  which  he  did ;  but  it  was  arranged  that  Gray 
should  be  debtor  to  Hodges  for  1,100/.,  one  half  of  the 
purchase  money,  and  the  interest  was  to  be  paid  out  of 
the  profits  of  the  business.  It  was  also  agreed  that 
Hodges  should  have  a  lien  on  the  joint  stock  for  this 
1,100/.,  as  well  as  for  any  subsequent  advances  which 
he  should  make.  Thus  the  2,200/.  became  one  mixed 
partnership  fund,  and  the  sums  advanced  by  Hodges 
remained  on  security  of  the  joint  stock  till  the  conoem 
should  be  wound  up.     At  the  same  time  Hfdges  was 

(a)  Ex  parte  Dvbm^  1  Our,  JIO. 
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farther  secured  repayment  by  a  mor^age^  dated  indeed        1 835. 
the  day  after  the  articles  of  partnership,  but  obviously      _ 
part  of  the  same  transaction.     After  the  dissolution  a        Gray. 
bill  was  filed  against  Gray,  to  declare  the  dissoluUon,  ^"  the^matter 
and  for  an  account^  claiming  all  the  partnership  stock        Gray. 
under  the  deed.   It  appears  i}[i9X  Hodges  here  treated  the 
question  as  one  to  be  settled  by  reference  to  the  partner- 
ship account,  and  that  was  the  basis  on  which  the  matter 
was  wound  up  in  Chanceiy.     Whatever  were  the  rights 
of  Hodges,  independently  of  this  bill  in  equity,  he  has 
there  treated  the  sum  in  question  as  entering  into  the 
partnership  account,  after  which  this  Court  ought  not 
to  assist  him  in  supporting  a  fiat  on  the  same  debt, 
treated  as  one  independent  of  the  partnership  account, 
especially  as  the  fiat  cannot  be  issued  with  a  bond  fide 
intention  ci  distributing  the  assets  of  Gray  among  his 
creditors,  as  he  has  no  separate  property  to  distribute ; 
and  Hodges  in  his  bill  states  all  the  joint  property  to  be 
his.     The  fiat  was  therefore  issued  solely  to  make  good 
the  dissolution  of  the  partnership.     Hcaman,  being  a 
trustee,  could  not  correctly  swear  that  the  debt  was  due 
to  him  alone,  and  being  by  the  acts  of  Hodges  mixed  up 
with  the  partnership  assets,  prevents  his  joining  to  make 
up  a  good  petitioning  creditor. 

Sir  John  Cross  : — I  hope  it  will  not  be  imagined  that 
this  Court  lays  down  any  general  rule  that  a  mortgagee 
in  trust  cannot  alone  be  petitioning  creditor ;  upon  that 
question  my  judgment  is  open.  The  ground  of  my 
judgment  is,  that  there  is  no  shadow  of  reason  for  sup- 
posing the  fiat  to  be  sued  out  bond  fide  for  the  benefit  of 
the  separate  creditors ;  there  is  but  one  separate  credi- 
tor, whose  debt  is  bs.  The  fiat  is  sued  out,  as  ancillary 
to  the  bill,  to  effect  a  dissolution. 
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1835.  Sir  George  Rase :  —  This  Court  has  no  disposidon  to 

supersede  a  fiat  issued  against  an  insolvent  person,  if  it 

Geay.        can  in  any  way  be  sustained.     A  fiat  is  unquestionably 

In  thc^  matter  ^j^^  ^jg^^^  ^f  ^^  creditor.     The  covenant  in  the  mort- 

Gbay*  gage  deed,  to  pay  the  mortgage  money  to  Hannanj 
creates  a  1^^  debt  sufficient  to  enable  Hicmnan  to  sup- 
port the  fiat  in  law,  but  it  does  not  follow  that  therefore 
this  Court  will  uphold  the  fiat,  as  it  must  not  only  be 
sustainable  as  a  l^al  but  also  an  equitable  process.  I 
do  not  think  (if  the  officer's  attention  were  called  to  the 
circumstance)  that  the  office  would  issue  a  fiat  on  a 
deposition  referring  to  a  deed  which  showed  the  debt  to 
be  a  trust  debt.  If  tbe  cestui  que  iruei  comes  forward 
and  declares  his  acquiescence,  then  the  fiat  might  be  sup- 
portable; but  a  fiat  could  not  be  supported,  if,  when 
the  cestui  que  trust  came  here  prepared  to  acquiesce, 
the  bankrupt  were  to  step  in  and  say,  <<  A  state  of 
circumstances  exists  which,  in  equity,  estops  you  from 
consenting,  and  you  shall  not  consent."  In  this  case 
I  should  annul  the  fiat,  if  Hodges  had  joined,  and 
assented  all  through,  on  the  face  of  the  proceedings. 
One  partner  may  issue  a  fiat  against  the  other  on  a  debt 
separated  from  and  independent  of  the  partnership. 
This  debt  is  not  unmixed  with  partnership ;  it  has  been 
treated  all  through  as  a  partnership  debt,  and  was  to 
await  the  winding  up  of  the  partnership  accounts  for  its 
discharge ;  and  the  deed  provides  that  the  partnership 
property  is  to  be  charged  with  the  debt.  The  act  of 
bankruptcy  was  prior  to  the  filing  of  the  bill;  but 
HodgeSf  instead  of  issuing  a  fiat,  filed  a  bill.  This  was 
an  election  not  to  issue  a  fiat. 

Fiat  annulled,  with  costs. 
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In  the  matter  of  HYSLOP.  C.  of  R. 

^^  June  6, 

1  H£  assignees  bad  made  an  arrangement,  whereby      '  I^^^- 
certain  of  the  creditors  who  claimed  priority  were  to  be  hEvLwrnSHui 
paid  I0«,  in  the  pound  under  one  estate,  and  then  the  arrangement 

*■  ooDoemiDg  the 

estates  to  be  consolidated,  and  all  the  creditors  to  receive  payment  of  the 
dividends  rateably.  All  the  creditors  but  one  assented ;  ^  ^f^^  wu 
that  one  neither  assented  nor  dissented.    This  was  an  <^<^  Y^  ^e 

commimonen 

ex  parte  application  by  the  assignees  ibr  the  sanction  of  whether  it  were 
the  Court  to  the  proposed  arrangement. 

Mr.  Stq>hen8  for  the  petition. 

Per  Curiam: — Take  a  reference  to  the  commissioners 
to  consider  whether  the  proposed  arrangement  be  bene- 
ficial to  the  estate. 


Ex  parte  H ALFORD  and  others.  —  In  the  matter  of     C.  of  R. 

WOODWARD.  June  5, 

1835. 

1  HE    petitioners    were  creditors  of   the    bankrupt.  A  dividend  h«T- 

ibere  was  a  dispute  as  to  the  amount  of  their  proof,  dared  twenty- 

which  was  finally  allowed  for  7,183/.  and  a  claim  for  ^^i*^^ 

2,202/.,  and  1,526/.  was  to  be  refunded  by  the  peti*  invested,  the 

creditor  was 

tioners,  or  deducted  from  the  dividend.   This  was  in  the  now  held  enti- 
year  1 808.     The  petitioners  objected  to  this,  and  finally  JJ^J^^^i^a 
a  dividend  was  declared,  of  which  the  petitioners'  share^  accumulated. 
on  the  whole  sum  they  claimed  (9,745/.)  was  3,394/, 
The  assignees  sent  a  cheque  for  868/.,  deducting,  the 
1,526/i,  and  requiring  a  receipt  in  full  for  the  2,394/., 
which  was  refiised  to  be  signed  by  the  petitioners.    A 
bill  for  868/.,  the  amount  of  the  dividend,  was  sent  to 
Vol.  JI.  u 
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1835.        Hudson^  one  of  the  assignees  in  London,  specially  in- 

dorsed  to  the  petitioners,  which  special  indorsement  was 

Halfo&d      erased,  and  then  the  bill  stood  indorsed  to  Hudson  alone, 

I  ^the^matter  ^*^°  indorsed  it  over  to  his  private  bankers,  and  the 

of  amount*  or  greater  part,  was  from  time  to  time  invested 

ooDWARD.    .^  Exchequer  bills,  and  interest  thereby  made.    In  1808, 

on  the  petition  of  the  assignees,  Hudson  was  ordered  to 

pay  the  868/.  and  the  interest  made  thereon  into  the 

Bank  of  England,  and  it  was  there  invested  in  stock ;  of 

this  the  petitioners  were  ignorant  till  lately. 

The  petition  prayed,  that  the  petitioners  might  be 
declared  entitled  to  the  stock  so  purchased  and  the 
interest. 

There  were  also  other  smaller  sums  and  interest 
thereon  in  question. 

Mr.  Bethell  and  Mr.  Stephens^  for  the  petition,  were 
stopped  by  the  Court. 

Mr.  Swanston  and  Mr.  Purvis^  conird :  —  The  peti- 
tioners having  rejected  the  dividend  twenty-eight  years 
ago  cannot  now  claim  it  or  the  interest  made  thereon ; 
it  was  not  kept  separate  at  their  risk.  The  petitioners 
having  once  rejected,  cannot  point  out  any  moment 
when  the  particular  fund  again  became  theirs.  The 
order  of  dividend  does  not  appropriate  any  specific  sum 
for  which  trover  would  lie,  only  an  action  of  assumpsit 
could  be  brought;  neither  the  moment  of  giving  the  bill, 
nor  while  it  was  on  its  journey  to  London,  nor  at  its 
arrival  at  Hudson's,  nor  the  erasure  of  the  special  indorse- 
ment, acted  as  an  appropriation.  The  tender  did  not, 
for  it  was  repudiated.  The  specific  fund,  therefore, 
never  was  appropriated  to  the  petitioners,  or  if  it  were, 
it  was  rejected ;  but  at  any  rate  they  are  not  entitled  to 
interest  till  after  they  made  the  demand. 

14 
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Sir  John  Oom:  — They  are  not  entitled  to  interest        1836. 
against  the  assignees  personally  till  after  the  demand,        

rCjf  moftc 

but  th^  are  entitled  to  it  as  the  produce  of  the  fund.  Haupord 

and  othera. 
In  the  matter 
The  Chief  Judge  :  —  It  is  quite  clear  the  petitioners     _   of 

are  entitled  to  the  interest  of  money  set  aside  to  answer 
their  dividend.  The  assignees  gave  a  bill  for  8682.,  and 
demanded  a  receipt  in  full  for  2,804/.  (and  not  a  quali* 
fied  receipt  for  8682.  without  prejudice) ;  the  petitioners 
refused  to  sign  the  receipt  in  these  terms,  whereon  the 
special  indorsement  to  the  petitioners  was  erased,  and 
Hudson  took  the  bill :  this  is  a  separating  the  amount 
from  the  mass  of  the  estate.  Afterwards  the  assignees 
petitioned,  stating  that  Hudson  held  the  money  as  be- 
longing to  the  assignees,  and  the  order  of  the  Lord 
Chancellor  did  not  decide  the  rights  of  the  parties,  it  only 
directed  the  amount  to  be  paid  into  Court,  when  it  was 
invested  and  has  remained  so.  There  was  a  clear  sepa* 
ration  of  the  specific  fund,  and  from  that  time  the  peti- 
tioners were  entitled  to  its  fi'uits.  The  other  sums  are 
traced  by  other  means;  but  if  any  doubt  exists,  there 
may  be  an  inquiry  as  to  them. 

Sir  John  Cross :  —  I  concur.  The  order  of  dividend 
appropriates  the  fund  to  the  creditors,  which  thenceforth 
becomes  a  trust  fund. 

Sir  George  Ease :  —  The  demand  is  founded  on 
obvious  and  indisputable  principlesr  How  do  the  assig- 
nees disdiarge  themselves  from  this  868/.?  Not  by 
sending  the  bill  to  London,  for  the  creditor  did  not 
adopt  it ;  if  he  had,  he  would  have  acquired  a  property 
in  the  bill,  or  the  proceeds  thereof;  but  he  did  not,  the 
<^er  being  clogged  with  terms  to  which  he  would  not 
accede.     The  petitioners  had  no  right  to  the  bill  or  the 

u  2 
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1835.        proceeds- thereof  in  the  hands  of  Hudson^  therefore  the 

""""""         assignees  still  remained  liable  for  the  amount.     If  no 

Halford      demands  were  made  on  the  assignees,  they  were  not 

and  others.     ix)und  to  take  any  steps ;   when  a  demand  was  made 

in  the  matter  ^        ^  / 

of  they  became  personally  liable  to  five  per  cent,  interest ; 

ooDWARD.  ^^^  ^^  petitioners  (properly  enough)  do  not  insist  on 
that:  the  petitioners  were  no  party  to  Lord  Eldoifs 
order,  and  not  bound  to  notice  it. 

• 

>    Dividend  ordered  to  be  paid,  and  the  interest  thereon 
as  accumulated;     Costs  of  each  party  out  of  own  funds.^ 


C.  of  R.  In  the  matter  of  WELLMAN. 

June  6, 

1835.  2^  ^jjjg  cQse^  the  commissioners  having  (for  a  reason  not 
fiatiTsut^B^kd  necessary  to  state)  declined  to  act,  the  fiat  was  super- 
because  the         seded,  and  a  new  one  issued  to  a  London  commissioner. 

oommisoonen 

decline  to  act.      The  question  was,  whether  the  petitioning  creditor  must 
issues  to  a  Lon-  P^y  ^hc  sums  required  by  1  &2  W.  4,  c. 56,  ss.45, 46  (a), 

don  commis- ^ 

sioner,  this  is 

nota^removed"       (a)  That  there  shall  be  paid    tary of BankrupU' Account ;"  and 

w!  4^*^56*^  to  the  Lord  Chancellor's  secre-  all  monies  to  be  paid  into  the 

B.  47,  and  fiill      tary  of  bankrupts,  upon  the  grant-  said  account  shall  be  subject  to 

fees  must  be        |jj,g  of  fiats  in  lieu  of  a  commission  such  general  orders  touching  the 

of  bankrupt  by  virtue  of  this  act,  payment  in,  investment,  account- 
the  sum  of  ten  pounds ;  and  the  ing  for,  and  payment  out  of  such 
sums  to  be  so  received  by  the  monies  for  the  purposes  herein- 
said  secretary  shall  be  by  him  after  provided,  as  the  liord  Chan- 
paid,  once  a  week  or  oftener  as  cellor  shall  from  time  to  time 
the  Lord  Chancellor  shall  think  think  fie  to  prescribe."  —  1  &  2 
.fit  to  direct,  into  the  Bank  of  W.4,  c.56,  s.45. 
England,  to  the  credit  of  the  ac-  **  That  there  shall  be  paid  to 
countant  general  of  the  High  the  said  accountant  general,  to 
Court  of  Chancery,  to  a  separate  be  placed  by  him  to  the  like  ac- 
account  to  be  entitled  **  The  Secre-  count  by  the  official  assignee  qf 
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or  whether  the  case  was   within  the  47th  section  (a) 
of  that  act. 

Mr.  J.  Russell  applied. 

The  Court  decided  this  to  be  an  original  London 
fiat,  not  one  "  removed  "  under  the  47th  section ;  and 
that,  therefore,  the  fees  were  payable  under  sections 
45  and  46. 
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1835* 

In  the  matter 

of 

Wellmav. 


Ex  parte  MARTIN.—  In  the  matter  of  KENTON. 
1 N  this  case  a  fiat  and  proceedings  had  been  ordered  to 


C.  of  R. 

June  10, 

1835. 


be  impounded.  (6)     The  petitioner  was  no  party  to  the  po^nded'^jJuhe 
order.     This  was  an  application  that  the  fiat  might  be  a^^''^^ 
delivered  out  of  the  office  to  enable  a  debt  to  be  proved.    ^^  »*«  deUvery 

*  out  presented 

by  B.  must  be 

Mr.  Swanston  for  the  petition .  "^^  **"  ^• 

Mr.  BetheUy  contra. 


each  bankrupt's  estate  to  be  ad- 
ministered in  the  said  Court  of 
Bankruptcy,   out   of   the    first 
monies  that  .shall  come  into  his 
hands,  and  immediately  afler  the 
choice  of.  assignees  by  the  com- 
missioners,  the  sum  of  twenty 
pounds."-^!  &  2  W.  4,  c.  5Q,  S.  46. 
(a)  *^  That  in  all  cases  of  com- 
mianons  of  bankrupt  which  by 
virtue  of  the  provisions  herein 
contained  shall  be  removed  into 
the  said  Court  of  Bankruptcy, 
and  under  which  the  choice  of 

U 


assignees  shall  have  taken  place 
prior  to  the  commencement  of 
this  act,  there  shall  be  paid  by 
the  assignees  of  each  bankrupt's 
estate,  in  lieu  of  all  other  sums 
directed  to  be  paid  under  and  by 
virtue  of  this  act,  the  sum  of 
three  pounds  on  every  sitting  un- 
der such  bankruptcy  which  shall 
be  held  in  the  said  Court."-^ 
1&2W.4,  C.56,  8.47. 

{h)  See  ex  parte  Devas,  1  Morii. 
Sr-^tyr.  4  20. 
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1886,  Per  Curiam  .—The  petitioners  under  the  former  peti- 

tion,  when   the  fiat  was  impounded,  are  not  served, 

Martin,  therefore  the  application  cannot  be  granted. 
In  the  matter 


C.  of  R.  JSx  parte  HALL.  —  In  the  matter  of  THOMPSON. 
June  10, 

1835.  j\J  n^  HALL :  —  The  commissioners  were  absent  from 

xaisdmenw^  ^^^  ^^^  meeting,  which  consequently  was  not  held,  nor 

absent  from  the  ^^g  ^jjy  adjournment  ordered ;  the  commissioners  con- 
first  meetbig,  ^     ^ 
the  Court  will     sidered  themselves  yiinc^t  officio. 

appoint        er.       rpj^.^  .^  ^^  application  to  the  Court  to  appoint  another 

first  meeting ;  which  was  ordered. 


C.  of  R.      Ex  parU  SIMPSON.— In  the  matter  of  MABERLY. 
June  10,      fjy 
1835.         X  HE  leading  facts  in  this  case  are  the  same  as  in  ea; 

Blythe  was  the  parte  Cunningham,  (a)  The  particular  facts  of  this  case 
berly, a  banker:  were  as  foUow :  — *  On  the  3d  of  January  Groves^  the 
Btyth^t^t  ^®'*'  ^^  *®  petitioner,  remitted  450/.  to  Blythe^  as  the 
to  retire  a  note  agent  of  Moberbf^  in  order  to  retire  an  acceptance 
tioner*8»  which  lying  at  Smith  and  Co.'s,  bankers  in  London,  not  then 
M2beriy*Scmiie  having  any  notice  of  the  act  of  bankruptcy.  On  the 
bankrupt.  4th  of  January  Bbdhe  received  a  letter  from  Maberly 

Blythe  having  a  .        /.  .,  n 

daim against  Stating  his  failure;  Blythe  therefore  did  not  retire  the 
signees  dw^  ^^^9  ^^^  ^^  money  was  remitted  to  Smith  and  Co.,  and 
^anoL^***w  ^®  ^^  retired  by  Groves  the  petitioner's  agents  who 
ing,  as  was  as.  thereupon  sent  through  his  law-agent  a  letter  to  Blythe, 
45^ :  held  the  claiming  the  450/.  as  having  been  paid  to  him  for  a  spe- 

petitioner  was 

entitled  to  re-       ^    _—  . 

from  the  as-  («)  &  parte  Cunningham,  Mont,  A  Blu  269. 

signees. 
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cific  purpofie ;  to  which  the  law-agent  of  Blythe  returned         1833. 

the  ftdiowing  answer :  —  */  Mr.  Blythe  has  received  your         

letter.  He  cannot  commit  himself  in  any  respect  as  Simeon. 
Mr.  Maberly's  agent,  without  instructions  from  London.  '"  ^^^  matter 
In  the  meantime  we  have  given  directions  to  keep  every  Mabbrly. 
thing  entire,  and  to  make  no  remittances  to  London  or 
elsewhere  until  he  and  the  creditors  are  further  advised 
on  the  subject  of  your  and  similar  claims.  I  am,"  &c. 
The  process  in  the  Scotch  Courts  took  place,  as  men- 
tioned in  ex  parte  Cunmngham.  (a)  Under  these  pro- 
ceedings the  petitioner  would  have  carried  in  his  claim, 
but  the  Scotch  Courts  decided  all  such  questions  should 
b^  decided  by  the  Court  of  Review.  The  petition 
stated  these  facts,  and  ^<  that  the  assignees  claimed  the 
said  sum  of  money  so  delivered  by  Groves  as  being  part 
of  the  estate  of  the  bankrupt,  and  have,  as  your  petitioner 
hath  been  informed  and  believes,  received  and  now  retain 
the  same." 

The  petition  prayed  that  the  assignees  might  be  or- 
dered to  pay  the  same  to  the  petitioner.  It  appeared 
from  the  affidavits  in  reply,  that  on  the  3d  and  4th  of 
January  Blythe  made  payments  on  behalf  of  MabeHy 
amounting  to  1,311/.,  and  that  the  particular  notes 
composing  the  450/^  could  not  be  traced.  The  official  as- 
signee denied  that  the  450/.  had  been  paid  over  to  the 
assignees,  but  stated  that  above  2,000^  had  been  allowed 
by  the  assignees  to  remain  in  the  hands  of  Blythe^  on 
account  of  a  counter-claim  of  Elythe^s, 

Mn  J.  RuMell  and  Mr.  Bethell  for  the  petition. 

Mr.  Swandon  and  Mr.  Montagu  contrd^ 

(«)  Ex  parte  Cunmngham,  MwU,  S^  BU,  269. 
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1835.  The  Chief  JuDOfE :  —  The  inajorjty  of  the  Court  is 

"        of  opinion  that  the  petitioners  are  entitled  to  what  they 

SiHreoN.      ^^>  I  am  of  a  different  opinion ;  but  as  the  majority  of 

In  the  matter  ^^  judges  will  make  the  order,  I  thought  it  not  necessary 

Mabbrlt.     that  Mr.  Russell  should  be  beard  in  reply.     The  facts 

briefly  are^  that  the  assignees  received  the  4&0L ;  how  they 

received  it  does  not  appear,  whether  in  notes  or  cash ; 

but  Blyihe  had  paid  away  1^311/.  in  the  ordinary  course 

of  bu^ness  before  he  had  notice ;  and  it  appears  that  it 

cailnot  be  ascertained  whether  or  not  the  sum  in  question 

were  paid  out  or  left  in  the  hands  of  Blythe;  conse* 

quently  there  is  no  evidence  of  that  sum  being  in  Blytht^s 

hands  at  the  time  of  instituting  the  suit  in  Scotland, 

therefore  I  am  not  satisfied  of  the  fact  that  the  money 

came  to  the  hands  of  the  assignees,  and  cannot  concur  in 

the  order. 

Sir  John  Cross :  —  This  is  one  of  those  cases  in  which 
the  burthen  lies  on  the  assignees  to  prove  that  the  peti- 
tioner is  not  •  entitled.  The  assignees,  to  succeed  in 
their  opposition,  must  show  that  the  property  is  not 
traced  to  their  hands,  or  that  if  it  is,  yet  that  they  are 
entided  to  retain  it  as  part  of  the  estate  of  the  bankrupt* 
If  the  sum  is  identified,  the  assignees  must  repay  it,  as 
having  been  paid  under  a  mistake,  viz.  an  idea  that 
Bhfthe  was  an  agent  of  Maberly^  a  banker  in  London, 
whereas  he  was  then  no  banker,  and  could  have  no 
agent;  being  paid  under  this  mistake,  the  petitioner 
without  doubt  could  compel  Blythe  to  refund;  and  as 
the  asdgnees  took  the  money  out  of  Blythe*^  hands,  the 
same  observation  applies  to  them.  But  the  assignees 
contend  that  the  money  never  came  to  their  hands,  and 
that  the  petitioners  have  failed  in  proving  that  it  did ; 
but  who  is  in  possession  of  the  facts?   The  assignees; 
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and  they  ootild  disprove  the  allegation  if  it  were  untrue.        1835. 
The  petitioner  shews  a  delivery  to  BIythe  on  the  3d  of  . 

January,  and  proves  the  stoppage  the  day  before,  and  Simpson. 
that  the  petitioner  applied  a  day  or  two  afterwards  and  ^^  the  matter 
was  refused;  next  the  assignees  stepped  forward  and  Masbely* 
took  every  thing  in  Haiu  quo ;  it  is  therefore  for  them 
to  prove  that  this  sum  was  not  included.  It  is  said  the 
petitioners  cannot  ear-mark  or  identify  the  sum.  It  is 
not  necessary  to  identify  the  particular  coin,  there  is  all 
the  identity  which  the  nature  of  the  case  allows.  Sup* 
pose  a  definite  quantity  of  quicksilver  belonging  to  one 
man  mixed  with  a  larger  quantity  of  another  man's,  the 
former  could  not  identify  the  atoms»  but  would  have  a 
right  to  the  definite  quantity ;  therefore  it  is  no  answer 
to  say  the  money  is  mixed  with  other  monies :  oouid  he 
have  brought  an  action  for  the  specific  coin  if  offered  an 
equal  amount  of  good  money,  and  he  refused  it?  Certainfy 
not.  Besides,  that  argument  is  founded  on  the  fact  of  its 
having  been  mixed ;  the  assignees  have  not  proved  it  was 
mixed ;  but  even  if  it  were  proved  to  have  been  mixed  with 
the  general  estate,  that  would  be  no  defence.  Suppose  a 
balance  existed  of  4,000/.,  to  which  450/.  was  added ; 
and  then  suppose  1,300/.  paid  out,  is  not  the  450/.  still 
to  be  accounted  for  ?  Identity  is  only  material  in  disputes 
as  to  whether  or  not  a  sum  constituted  a  part  of  the  bulk 
out  of  or  to  which  a  party  is  entitled.  The  assignees 
could  have  informed  the  Court  whether  or  not  the  ge- 
neral estate  is  not  450/.  richer  than  it  would  have  been 
but  for  this  payment;  they  cannot,  they  do  not  deny  it; 
they  are  tlierefore,  in  my  opinion,  bound  to  refund. 

Sir  George  Rose :  —  This  is  a  question  of  fact  as  to 
which  there  is  some  difficulty  in  arriving  at  a  conclusion. 
But  when  this  difficulty  exists,  and  the  question  is  not  as 
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1835. 

Eje  parte 

SlMFSOZf. 

In  the  matter 

of 

Mabkaly. 


to  the  personal  liability  of  the  assignees,  but  between  the 
alleged  owner  and  the  estate,  the  former  should  have  the 
benefit  of  the  doubt.     The  question  depends  on  whether 
Bfythe  placed  the  sum  in  question  in  medioy  and  whether 
it  afterwards  passed  to  the  assignees  by  the  order  of  the 
Court  in  Scotland.     It  is  dear,  that  on  the  Sd  and  4th 
of  January  the  money  was  in  the  hands  of  Blithe  ;  and 
his  answer  to  the  application  made  on  the  6th  shews  he 
then  had  the  amount  in  his  hands.    These  circumstances, 
connected  with  the  specific  statement  in  the  petition,  that 
the  money  came  to  the  assignees,  establishes  a  primdjacte 
case  in  favour  of  the  petitioner,  that  Blythe  placed  the 
sum  in  medio.     Then  is  there  any  thing  in  the  order  of 
the  Court  of  Scotland  showing  that  the  assignees  took  the 
fund  exempt  from  liability  to  the  English  creditors? 
there  is  none :  that  disposes  of  the  case.    The  ^bOL  or  its 
representative  existed  for  the  specific  purpose  of  the  pay- 
ment of  the  billy  and  is  still  charged  with  that  trust. 


Ordered  as  prayed,  (a) 


C.ofR. 

June  11, 

1885. 

New  fiatiflraed 
on  the  petition 
of  the  same  p^ 
tidoning  credi- 
tor before  the 
time  for  opening 
had  expired*  he 
having  been 
unable  to  prore 
an  act  of  bank- 
ruptcy before* 
but  one  having 
been  since  com* 
mitted. 


Ex  parte  LLEWELLYN.— In  the  matter  of  WIL- 
LIAMS. 

A  FIAT  issued  against  Williams  on  the  28th  day  of  May 
last  on  the  petition  of  Llewellyn  ;  the  time  for  opening 
had  not  yet  expired,  but  which  would  expire  this  day : 
on  the  8th  of  June  witnesses  attended  to  prove  an  act  of 
bankruptcy,  but  failed:  since  then  Williams  had  exe- 
cuted a  trust-deed,  which  was  an  act  of  bankruptcy. 

(a)  From  this  an  appeal  is  now  pending. 
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This  was  a  petition  by  Lktaellyn  to  annul  the  fiat  and        1635. 
issoe  a  new  one.  

£s  parte 
Llewellyn. 

Mr.  Kbe  for  the  petition.  ^»  ^e  «n«*t«' 


Williams. 


Ordered,  without  prejudice  to  the  bankrupt's  rights, 
the  petitioner  undertaking  to  prosecute  the  fiat. 


Ex  pane  CHIPPENDALE.— In  the  matter  of  POT-      C.  of  R^ 

TER  and  others.  June  II, 

1836. 

1  HE  bankrupts  deposited  jone  of  their  title-deeds  (a  ^^  equitable 

/•        1  1       V       •  I      1       ^^''^K'S'^  may 

conveyance  to  trustees  m  trust  for  themselves)  with  the  be  created  by 
petitioner  by  way  o(  equitable  mortgage,  leaving  the  other  ^S^^^^Ih^ 
deeds  in  the  hands  of  their  solicitors,  but  not  with  any  ^^  other  deeds 

are  in  the  hand* 

intent  to  give  the  latter  any  equitable  mortgage,  nor  did  ofthedqMMdtor'a 
they  now  claim  any.  This  was  the  common  petition  of  an  J^TaTMrntable 
equitable  mortgagee.  mortgagees, 

Mr.  IValier  for  tlie  petition. 

Mr.  Teed  for  the  assignees .  —  In  ea;  parte  Pearse  (a), 
where  a  party  held  only  part  of  the  title-deeds,  it  was 
adjudged  that  he  had  not  an  equitable  mortgage  of  the 
estate. 

Mr.  Walker  in  reply :  —  Ex  parte  Pearse  (a)  was  de- 
cided on  its  peculiar  circumstances.  The  decision  was 
on  the  ground  that  the  bankrupt  did  not  intend  that 
either  party  should  have  an  equitable  mortgage.  Here 
the  intent  to  give  an  equitable  mortgage  is  not  denied. 

(a)  Ex  parte  Pearse,  Buchy  525. 
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18S5.  Per  Curiam:  —  This  is  not  a  case.where  the  bank- 

T 

rupt  splits  bis  deeds  intending  to  give. two  securities, 

Chippendale.    The  question  here  is,  how  the  transaction  affects  the 
In  the  matter  consciences  of  the  bankrupts;   what  was  their  intent; 
Potter        what  was  the  contract?  It  was  to  give  the  petitioners  an 
and  others,     ^^jtable  mortgage. 

Usual  order  made. 


C.  of  R.      ^  P«rto  KENSINGTON  and  others.— In  the  matter 

Jme  11,  of  LANCASTER. 

1835.         ^ 
A  debtor  who     JLdANC ASTER  was  a  merchant  trading  to  the  Brazils. 

soJb  for  his  '^®  petitioners  were  his  brokers  for  the  sale  of  imports 
debt  and  inte-     made  by  him  to  London,  and  were  in  the  habit  of  making 

res^  and  who^  at  •  ^  •  /» 

theraquestof  cash  advances  to  him,  and  charging  five  per  cent, 
^^^^e  hereon.  A  fiat  issued  against  Lancasier  on  the  26th  of 
fiv  a  better  mar-  November  1833;  at  the  date  of  the  fiat  he  was  indebted 

kety  and  after- 

wwrdsaeU^may  to  the  petitioners  in  41,591/.,  for  which  they  held  as 
SkU  itt  redu&.  Security,  sugars  deposited  by  Lcaicatter  during  eighteen 
don  of  the  inte-  months  previous  to  his  bankruptcy.  The  sale  thereof  had 
since  the  fiat,      been  delayed  at  the  request  of  Lancaster y  in  expectation 

of  a  better  market.  After  the  bankruptcy  the  petitioners 
were  induced,  at  the  request  of  the  assignees,  to  defer 
the  sale  of  the  whole ;  but  after  the  fiat  the  petitioners 
sold  parts  of  the  sugars,  and  applied  the  proceeds,  first 
in  reduction  of  the  interest,  and  then  in  reduction  of  the 
principal,  and  thereby  had  reduced  the  debt  to  39,920/.; 
and  by  the  same  course  they^  since  March  1834,  had 
further  reduced  the  debt  to  23,926/.  On  the  27th  of 
March  1834  the  first  dividend  was  declared;  at  this, 
time  a  considerable  quantity  of  sugars  were  in  the  hands: 
of  the  petitioners,  which,  from  the  fluctuating  state  of 
the  market,  could  not  be  valued.  Between  the  27th  of 
March  1834<  and  the  14th  of  June  following  all  the 
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sugars  were  sold,  and  the  proceeds  applied  as  before,        1835. 

whereby  the  debt  was  reduced  to  7,179t,  which  was  due         • 

on  the  14th  of  June  1834.     The  sum  applied  in  reduc-   Kensin«ton 

tion  of  interest  since  the  14th  of  June  1834  was  844/.  ,  ^i  othen. 
A       .  1  ^  t      n  w  ,  «  In  the  matter 

A  gain  to  the  estate  of  upwards  of  7,000/.  accrued  from  of 

the  sale  being  delayed   in  manner  before  mentioned.    La^'castbb, 

The  amount  of  proof  was  objected  to,  on  the  ground 

that  the  sums  applied  in  keeping  down   the  interest 

ought  to  have  been  applied  in  reduction  of  the  principal : 

and  so  the  commissioners  decided. 

This  was  a  petition  praying  that  the  petitioners  might 

be  declared  entitled  to  apply  the  sums  first  in  payment 

of  the  interest. 

Mr.  Staanstan  and  Mr.  Montagu  for  the  petition : — 
The  qn^on  is,  whether  an  equitable  mortgagee  is  en* 
titled  in  the  first  instance  to  apply  monies  received  on 
account  in  reduction  of  interest  ?  a  question  already  de- 
cided in  favour  of  the  petitioners  by  ex  parte  B€m9' 
bottom,  (a)  [The  Chief  Judge:  —  In  that  case  the 
Court  did  not  lay  down  any  general  rule,  but  thought 
Lord  EldofCs  order  decisive.]  The  decision,  it  is  sub- 
mitted, goes  much  further.  Lord  Eldon  ordered  interest 
up  to  the  time  of  the  order  made  by  him;  now,  without  that 
order  the  commissioners  would  not  have  given  interest. 
Lord  Eldon^  however,  thought  otherwise ;  and  this  Court 
allowed  interest  accrued  after  the  order  of  Lord  Eldon. 
Lord  Eldon  gave  interest  up  to  a  certain  time;  this 
Court  gave  interest  beyond  that  time.  Now,  whether 
the  decision  of  this  Court  was  going  further  than  Lord 
Eldon%  or  only  carrying  Lord  EldorCs  order  out  to  its 
full  length,  it  is  equally  in  our  favour ;  and  all  that  is 
asked  here  is  a  similar  order  as  was  made  in  ex  parte 


(a)  Ex  parte  RanuboUom,  anle,  page  79. 
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1885.  BamtboUom.  (a)    But,  independently  of  the  naked  rights 

'""'""'  of  the  petitioners,  the  assignees  have  all  through  acqui- 

Kensinoton  esced  in  and  confirmed  the  mode  of  proceeding  adopted 

I  "ac***^  ^y  ^®  petitioners,  and  it  is  now  too  late  fi)r  them  to 

of  object. 

Lancasteji. 

Per  Curiam :  —  There  can  be  no  question  as  to  what 
the  general  rule  is,  viz.  that  interest  stops  at  the  fiat. 
There  are  cases  of  exception ;  the  question  is,  whether 
this  case  comes  within  the  rule  or  the  exception. 

Mr.  Bethett  for  the  assignees :  —  The  decision  of  the 
commissioners  is  against  the  present  claim,  and  the 
general  rule  is  against  the  demand ;  then  particular  cir- 
cumstances are  set  up,  and  acquiescence  by  the  assignees 
is  relied  on.  To  entitle  to  interest  there  must  be  a  con- 
tract; that  with  the  bankrupt  cannot  be  carried  later 
than  the  fiat,  and  there  is  no  evidence  of  any  subsequent 
contract  with  the  assignees,  allowing  the  petitioners  to  take 
interest ;  the  affidavits  merely  state  delay  at  the  request  of 
the  assignees :  they  thereon  demanded  a  guarantee,  which 
we  refiised,  and  they  then  took  on  themselves  the  risk  of 
delay ;  to  our  request  they  did  not  accede,  and  a  request 
is  nothing  unless  acceded  to.  Cooke  {b)  lays  it  down,  that 
a  mortgagee  is  only  entitled  to  interest  up  to  the  date  of 
the  commission,  and  cites  two  manuscript  cases  in  con- 
firmation, ex  parte  Hercy  and  ex  parte  WardeB. 

Mr.  Swantton^  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

If  this  were  the  common  case  of  a  mortgagee  applying 
for  a  sale,  and  he  asked  for  interest  from  the  date  of  the 

(a)  Ex  parte  RanuboUom^  ante,  page  72. 
(ft)  Cooke,  B.L.  195.  Edit.  7. 


Lancastrb. 
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fiat  up  to  tiie  order  for  sale,  I  should  have  do  hesitation        18S5. 
in  adopting  the  principle  of  all  the  cases,  viz.  that  in-        — — 
terest  stops  at  the  date  of  the  fiat;  ex  parte  Hercy  (a),    Kensington 
ex  parte  fVardell  (a),  ex  parte  Badger.  (6)     The  case  of    *"  ^^^Jj^^^^ 
ex  parte  Bamsbottom  (c)  is  not  inconsistent  with  those  of 

decisions;  the  question  there  was  as  to  rents  and  profits 
which  Lord  Ekhn  had  given  under  particular  circum- 
stances, tliere  being  a  claim  under  an  indemnity,  &c. 
The  facts  of  the  present  case  are  peculiar.      Certain 
factors^  to  whom  goods  are  sent  for  sale,  are  entitled  to 
sell  them  when  they  think  fit.     Their  principal  owes 
them  a  debt  bearing  interest,  and  they  are  entitled  by 
contract  to  apply  the  proceeds  of  the  goods  in  satis* 
faction  or  reduction  of  the  debt  and  interest.  At  the  time 
of  the  bankruptcy  of  their  principal  they  held  goods 
with  these  rights  attaching.     If  they  had  sold  the  goods 
immediately,  both  themsdves  and  the  estate  would  have 
been  losers,  owing  to  the  state  of  the  market;  this  the 
assignees  perceived,  and  applied  to  the  factors,  and  re* 
quested  them  to  postpone  the  sale,  which  th^  did,  and 
afterwards  sold  from  time  to  time  according  to  the  state 
of  the  market.     They  were  cautiously  sold,  not  disposed 
of  injudiciously  or  fraudulently.     The  proceeds  were 
applied,  first  in  reduction  of  the  interest,  and  then  of 
the  principal.     This  appears  a  just  mode  of  proceeding 
in  the  particular  case,  which  is  not  interfered  with  by 
any  general  principle  of  law  or  equity ;  but  there  is  a 
general  rule  in  bankruptcy  which  does  so  interfere,  viz. 
that  there  is  no  interest  after  the  fiat,  even  on  securities 
carrying  interest  (till  there  is  a  surplus) ;  and  this  rule 
even  extends  to  mortgagees  who  come  to  this  Court  for 
assistance. 

(«}  Cookff,  B.  L.  195.  Edit.  7.      (b)  Ex  parte  Badger,  4  Vei.  165. 
(c)  Ex  parte  Ranubotiom,  ante,  page  72. 
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1835.  But  in  this  case  the  petitioners  do  not  ask  the  Court 

to  interfere  in  their  favour  to  order  a  sale.     They  had  a 

Kensington  'pl®<^lg^  which  they  have  themselves  sold;  if  they  had 

and  others.     gQjj^  ^nd  bondfidej  before  the  dividend,  they  might  have 
In  tbe  matter  ^       o 

of  deducted  the  value>  and  have  proved  for  the  residue,  and 

ii4NCA8TEA.  there  is  no  reason  why  the  Court  of  Bankruptcy  should 
step  in  to  take  this  right  from  them.  There  being, 
therefore,  no  rule  of  law  or  equity  preventing  them 
applying  the  proceeds  in  reduction  of  interest  subsequent 
to  the  fiat,  this  Court  wiU  not  interfere  to  take  away 
from  them  what  they  have  obtained,  though  this  Court 
would  be  prevented  by  the  general  rule  in  bankruptcy 
from  assisting  or  sanctioning  them  in  so  doing,  if  it  had 
not  been  already  done.  I  do  not  intend  to  countenance 
the  doctrine,  that  that  may  be  done  indirectly  which 
cannot  be  done  directly.  My  decision  is  founded  on  the 
peculiar  circumstances  of  this  particular  case,  assisted  by 
the  general  rule,  that  where  a  party  holds  a  security  to 
cover  debts  in  general,  and  some  of  those  debts  are 
provable  and  some  not,  the  security  may  be  applied  in 
payment  of  the  debts  not  provable. 

Sir  John  Cross:  — 

These  petitioners  may  be  considered  as  having  a  secu- 
rity  for  a  debt,  part  of  which,  viz.  principal  and  interest 
before  the  fiat,  is  provable,  and  part,  viz.  interest  since 
the  fiat,  is  not  provable ;  and  he  applies  the  security  to 
the  debt  not  provable. 

There  is  nothing  in  the  order  now  made  which  dis- 
turbs the  general  rule,  that  interest  stops  at  the  bank- 
ruptcy ;  the  circumstances  of  this  case  take  it  out  of  that 
rule.  The  petitioners,  who  might  have  sold  at  any  time, 
delayed  the  sale  at  the  request  of  their  principal,  and 
when  he  became  bankrupt,  they  in  like  manner  sus- 
pended the  sale  at  the  request  of  the  assignees.     Before 
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•'the  bankraptcy  the  petitioners  had  a  clear  right  to  in«        1835. 

terest  during  this  delay^  and  must  not  the  assignees  be  ■ 

considered  as  having  requested  delay  subject  to  the  same    Kemsin^n 

condition  ?     Otherwise,  to  ask  delay  would  have  been  » ■"!*  othew. 

11  11.  .  ^  ^  ^^  "'®  matter 

unreasonable,  as  then  the  interest  on  40,000/.  would  of 

have  been  a  certain  loss,  with  the  chance  of  a  further  ^-awcastk*.  . 
loss  of  the  principal  by  any  permanent  fall  in  the  market ; 
it  is  clear,  therefore,  that  the  parties  could  not  have 
intended  delay  without  interest.  It  therefore  appears 
that  soch  was  the  intent  of  the  parties;  that  such  com- 
mon sense  requires ;  and  that  such  intent  is  not  inter- 
fered with  by  any  rule  of  law  or  equity. 

Sir  George  Bose .-  — 

The  petitioners  might  sell  without  the  assistance  of 
the  assignees  or  of  this  Court.     The  pre-existing  con- 
tract with  the  bankrupt,  in  a  transaction  continuing  with 
the  assignees,  is  itself  a  presumption  that  the  assignees 
continued  the  contract     The  rule  that  interest  stops  at 
the  bankruptcy  is  not  a  rule  of  law  nor  of  equity ;  it  is 
the  practice  in  bankruptcy,  adopted  for  convenience,  as 
any  other  course  might  lead  to  many  difficulties.     But 
as  a  matter  of  strict  justice  it  may  not  be  defensible,  be- 
cause, thoi]^h  the  party  cannot  prove  for  this  subsequent 
interest,  yet  is  it  not  barred  by  the  certificate  ?     In  all 
cases  of  indemnities  interest  runs  after  the  fiat,  and  also 
in  cases  of  decrees  as  to  mortgages.   If  there  were  a  rule 
of  law  or  equity  forbidding  what  the  petitioners  ask,  this 
Court  might  find  it  difficult  to  give  it  to  them;  but 
being  a  rule  of  practice,  it  must  bend  to  justice.     The 
question  is  not,  whether  there  existed  a  deliberate  agree? 
ment  with  the  assignees,  but  whether  or  not  such  a 
course  of  dealing  existed  as  enables  the  Court  to  declare 
that  there  was  an  implied  contract ;  if  so,  the  Court  next 
inquires,  was  that  contract  for  the  benefit  of  the  estate  ?^ 
For  the  Coiirt  would  not  give  force  to  such  a  contract. 
Vol.  II.  X 
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and  othen. 
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of 
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and  interfere  to  enaUe  the  petitioners  to  prove,  unl 
the  contract  was  beneficial  to  the  estate. 

There  is  saffident  on  which  to  ground  the  coodusiony 
thac  such  a  contract  existed,  and  that  it  was  beneficiaL 
It  is  clear  the  bankrupt  agreed  to  the  postponement  of 
the  sales,  and  consequent  payment  of  interest;  now, 
without  negative  evidences,  that  alone  goes  fiir  to  show 
that  the  assignees  adopted  that  agreement.  But  the  cir- 
cumstance that  the  assignees  did  not  insist  upon  the  sale 
a€  the  dividend  meeting  is  <x>nciusive ;  the  regular  mode 
being,  when  the  petitioners  tendered  proof*  to  require  a 
sale,  when  they  would  have  been  entitled  to  a  dividend, 
and  interest  from  the  assignees  if  they  withheld  the 
dividend.  Their  not  demanding  the  sale  is  evidence  of 
their  adopting  the  contract,  of  which  they  must  be 
presumed  to  have  been  aware,  it  being  a  general  rule 
of  evidence  to  presume  knowledge  under  such  circum- 
stances. 

Ordered  as  prayed.  Costs  of  both  parties  out  of 
estate,  the  Chief  Judge  dissentienie. 


C.  of  R. 

June  12, 

1835. 

In  I8S5  an  as- 
signment  fixnn 
the  proyiamal 
assignees  to  the 


Ex  parte  BENNETT  and  another,  assignees.  —  In  the 

matter  of  STEPHENS. 

Stephens  being  entitled,  after  the  death  of  his  wife, 

to  a  life  estate  in  certain  stock,  became  bankrupt  in 

1825,  and  a  provisional  assignment  was  made  to  Page 

_  ^         and  Farmer.     The  petitioners  having  been  chosen  as- 
prepared.  Duty  , 

through  neglect  signecs,  a  regular  assignment  to  them  from  Page  and 
never  CTe^tSl  Farmer  was  prepared ;  it  purported  to  bear  date  Deoem- 
The  provisional   jj^r  1825,  but  was  never  executed  by  the  provisional 

assignment  was  •^  r 

ordered  to  be      assignees.     The  solicitor  charged  in  his  bill  12/.  for  the 

vacated,  and  a 

new  assignmeht  executed  by  the  commissioners. 

It  seems  the  25th  section  of  1  &  2  W.  4»  c.  S6,  does  not  apply  to  such  a  case. 

The  solicitor  having  been  paid  for  the  assignment  must  reftind. 
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expenses  thereof.     The  wife  of  the  bankrupt  died  if^       183&. 
1888,  and  tliereupon  tfie  bankrupt's  life  interest  falling      jj~"^ 
into  possession,  was  put  up  for  sale  by  the  assignees  and      Bsnnxtt 
bought     The  purchaser  discovering  that  the  convey-  i"thr*n»tter 
ance  had  never  been  executed  by  the  provisional  as-  of 

signees,  refused  to  complete  his  purchase.  The  assignees 
applied  to  the  solicitor  to  procure  the  execution  of  the 
assignment  to  them,  or  to  take  some  other  steps  in  the 
matter,  which  not  having  been  done,  this  petition  was 
presented  by  the  assignees,  praying  that  the  provisional 
assignment  might  be  vacated,  and  that  the  solicitor 
might  pay  all  costs  and  expenses. 

Mr.  Montagu,  £or  the  petition,  submitted  that  a  new 
choice  was  proper,  when  the  estate  would  vest  in  the 
new  assignees  by  virtue  of  their  appointment ;  Smith 
v.  De  Tasiet.  (a) 

Mr.  O.Anderdon  for  the  solicitor :  — The  solicitor  sub- 
mitted to  any  order  the  Court  might  make,  except  that 
he  ought  not  to  be  ordered  to  pay  the  costs.  It  might 
indeed  be  questioned  whether  the  Court  had  any  juris- 
diction over  the  solicitor ;  besides  which,  the  statute  of 
limitations  had  run  as  against  him ;  and  if  the  remedy 
exist,  it  is  at  law,  not  here ;  Frankland  v.  LewU.  (ft)  But 
the  solicitor  acts  here  merely  as  agent  to  the  assignees, 
not  as  solicitor  to  the  fiat,  —  not  as  officer  to  the  Court ; 
he  has  done  nothing  which  could  be  construed  into  a 
contempt  of  Court.  Even  if  there  were  formerly  juris- 
diction in  the  Lord  Chancellor,  yet  this  Court  has  it 
not.  The  words  of  1  &  2  W.  4,  c.  56,  s.  16,  are  «  That 
all  the  laws  and  statutes,  rules  and  orders,  now  in  force 
relating  to  bankrupts,  or  to  commissioners  of  bankrupt, 
or  to  proceedings  under  such  commissions,  or  to  the 

(a)  SnM  V.  De  Taitet,  1  Mont.  Sf  Ayr.  370. 

(b)  Frankland  v.  Lewit,  4  Sim*  586. 

X  2 
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1835.        subject  matters  of  such. proceedings,  or  to  the  persons 
— "~         concerned  therein  or  in  any  Way  affected  thereby,  shall 
Bennett       ^^  ^^^^  manner  extend  and  be  construed  to  extend  in 
and  another,    gyery  respect,  as  far  as  the  same  may  be  applicable,  to 
of  this  act,  and  to  fiats  issued  in  pursuance  thereof"  &c; 

This  dause  applies  then,  not  to  commissions  already 
issued,  but  to  ^^  fiats  issued  in  pursuance"  of  that 
act ;  therefore  tliis  Court  has  no  jurisdiction  as  to  by- 
gone transactions  under  commissions  issued  before  the 
1  &  2  W.  4,  c.  56. 

Mr,  Montagu  in  reply  was  stopped  by  the  Court. 

The  solicitor  to  The  ChiEF  JuDGE  :  — 

bear  any  ex-  Though  the  Solicitor  submits  to  any  order  the  Court 

S^^ would"   may  think  fit  to  make,  yet  I  should  not  feel  disposed  to 
cause  the  estate.  xs^R  advantage  of  that  by  making  an  order  which,  but 

for  that  submission,  could  not  be  enforced.  But  it  is 
clear  the  Court  has  jurisdiction.  The  solicitor  to  the 
commission  has  prepared  the  assignment  from  the  pro- 
visional assignees  to  the  assignees,  but  has  not  procured 
it  to  be  executed.  He  has  acted  as  if  it  had  been 
executed,  has  charged  attendance  to  procure  execution, 
and  prepared  the  conditions  of  sale ;  he  has  therefore 
rendered  himself  responsible,  and  it  is  the  duty  of  the 
Court  to  see  that  the  estate  does  not  suffer  from  the 
conduct  of  one  of  its  officers.  The  jurisdiction  of 
this  Court  over  its  solicitors  does  not  depend  on  the 
16th  section  of  1  &  2  W.  4,  c.  56,  but  on  the  2d  sec- 
tion, which  invests  tliis  Court  with  all  the  jurisdiction  of 
the  Great  Seal  in  bankruptcy.  When  any  neglect  of  a 
solicitor  to  a  fiat  would  induce  expense  to  the  estate,  he 
must  bear  it. 

The  proper  order  would  be,  to  order  a  new  choice  of 
assignees,  when  the  estate  in  question  will  vest  in  them 
by  virtue  of  their  appointment  (a) ;  but,  probably,  the 

(a)  Smith  v.  De  Tdttety  1  Mtmt.S^  Ayr,  370. 
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solicitor  will  take  other  steps  to  procure  the  execution         1835. 
of  the  assignment,  so  as  to  render  that  course  unneces-        ^ 
sary.    The  costs  of  this  petition,  and  of  any  proceedings       Bennett 

had  to  set  the  matter  ricrht,  must  be  paid  by  the  soliciu>r.     »«<*  another. 

o  ^  r  ^  In  the  matter 

of 
Sir  John  Cross :  —  I  am  surprized  to  hear  it  sug-  ephehb, 

gested  that  the  Court  has  no  jurisdiction.  The  argu- 
ments that  this  is  a  case  for  damages  at  law,  and  as  to 
the  statute  of  h'mitations,  are  not  applicable.  The  Court 
clearly  has  jurisdictioti  to  order  the  assignment  to  be 
vacated,  or  to  order  a  new  choice  of  assignees*  Then 
who  is  to  bear  the  costs  ?  Why,  the  person  whose  con- 
duct renders  those  steps  necessary ;  the  thing  is  a  mere 
oversight  of  the  solicitor,  and  only  blameable  as  such, 
but  he  must  bear  the  costs. 

Sir  George  Bose :  —  I  think  that  the  argument  of 
Mr.  AnderdoHj  that  this  is  a  question  of  damages  at 
law,  would  be  good  as  to  that  portion  of  the  prayer  of 
this  petition  which  asks  that  the  solicitor  may  pay  all 
the  costs,  charges,  and  expenses  incurred  or  to  be  in- 
curred by  the  petitioners  in  endeavouring  to  procure 
the  execution  of  the  assignment,  and  otherwise  to  arise 
in  the  ccAnpletion  of  the  sale,  &c. ;  that  is  a  question 
of  damages,  over  which  the  Court  has  no  jurisdiction ; 
but  this  Court  has  jurisdiction  to  set  the  estate  right  as 
to  other  expenses.  In  this  case  the  Court  not  only  acts 
on  its  general  jurisdiction  over  its  solicitors,  but  on  its 
particular  jurisdiction  over  the  clerk  to  the  commission, 
who  has  a  special  duty  to  perform  in  procuring  the 
execution  of  the  assignment  to  the  assignees. 

Per  Curiam  .*  —  The  assignments  must  be  vacated  at 
the  costs  of  the  solicitor,  who  must  pay  the  costs  of  this 
petition,  and  refund  the  12/. 

X  3 
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1835.  Mr.  O.  Andetdxm :  —  The  Coart  makes  an  order  as  to 

'        refunding  the  12/.,  which  was  not  asked  at  the  bar,  and 

jSjp  imTtc 

Bevnktt      as  to  which  I  have  not  been  heard.     If  the  solicitor 

and  another,    procures  the  assignment  to  be  executed,  and  thereby 

of  sets  the  matter  right,  he  ought  to  be  allowed  to  retain 

the  \2l.     Besides,  the  length  of  time  elapsed  is  a  bar  to 

his  being  called  on  to  refund  the  12/. 

Per  Curiam :  — 

If  the  solicitor  pays  the  expenses  of  th^  new  assign- 
ment the  Court  will  not  insist  on  his  refunding  the  12/. 
The  statute  of  limitations  is  no  bar  to  a  claim  against 
the  solicitor  for  money  belonging  to  the  estate  impro- 
perly in  his  hands ;  if  he  received  it  for  work  not  done, 
it  still  belongs  to  the  estate. 

The  strict  method  of  proceeding  in  this  case  would  be 
to  nullify  all  acts  ineffectually  or  improperly  done,  and 
on  that  footing  the  12/.  must  be  refunded.  If  the  same 
end  can  be  procured  by  a  new  assignment,  it  might  be 
allowed  on  consent,  but  the  Court  cannot  so  order* 
The  order  to  vacate  the  assignment  should  therefore  be 
made :  but  by  consent,  and  as  matter  of  favour,  the 
drawing  up  may  be  suspended  to  enable  the  solicitor  to 
set  matters  right,  when  he  may  retain  the  12/.  It  ap* 
pears  doubtful  whether  merely  vacating  the  provisional 
assignment  would  be  suflBcient>  it  not  being  clear  that 
the  25th  section  is  retrospective,  so  as  to  vest  the  estate 
in  the  present  assignees  without  a  conveyance. 

The  order  finally  made  was,  that  the  ^MUgnments 
in  the  petition  mentioned  be  vacated  if  the  assignees 
desire,  and  that  the  costs  of  vacating  the  provisional 
assignment,  and  of  preparing  and  executing  the  new 
assignment  from  the  commissioners,  and  of  this  petition 
(and  incidental  thereto  if  necessary),  be  paid  by  the 
solicitor. 
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REX  V.  FAULKNER. 

Sir  WILLIAM  FOLLETT  moved^  on  behalf  of    C.  of  Ex- 
Mr.  Faulkner i  of  the  firm  oiAdlinj^aHy  Gregory ^  Faulkner^     chequer, 
and  Co.,  for  a  rule  to  show  cause  why  a  sum  of  lOZ.,        ^ot  * 
paid  by  him  into  the  Exchequer,  in  discharge  of  a  fine  ^  .    i^j\  ^ 
to  that  amount  imposed  upon  him  by  Mr.  Fam^  one  of  don  oommis- 

1  ••  n   \      r-*  f  Ts      t  n  Bioner  cannot 

the  commissioners  ot  the  Court  of  Bankruptcy,  for  con*  fine  for  con- 
tempt of  Court,  should  not  be  returned.     The  alleged  ^^'^5  ^  g 
contempt   consisted   in   writing   and   sending   to    the  ^'  ^>  c.  2^ 
commissioner  a  letter,   which  referred  to  expressions 
made  use  of  by  him  at  an  audit  meeting  held  before 
him,  in  the  matter  of  Kejuingtony  a  bankrupt,  touching 
the  proprie^  of  a  demand  made  by  Messrs.  ^cQin^rfdn  and 
Co.  to  deduct  their  bill  of  charges  a^^ainst  a  Mr.  Janu 
out  of  the  purchase  money  to  be  paid  by  him  for  part  of 
the  bankrupt's  estate.     Messrs.  AdUnffttm  and  Co.  were 
also  solicitors  to  the  estate. 

Sir  WHIiamFoUett  having  obtained  his  rule,  and  the  rule 
having  been  served  upon  the  solicitor  to  the  treasury,  the 
Attorney  General  (Sir  John  Campbdl)  and  Mr.  Richards 
now  showed  cause  on  behalf  of  the  Crown. 

The  Attorney  (General  stated  the  circumstances  which 
preceded  the  imposition  of  the  fine.  These  circum- 
stances are  not  inserted ;  Firsts  because  it  13  a  mere 
question  of  law,  on  which  the  circumstances  would  not 
have  any  influence,  as,  if  the  commissioner  had  power 
to  fine,  the  propriety  of  his  act  seems  not  to  be  examin- 
able in  any  other  court  of  justice;  andifhehadiiot,hisact 
was  void.  Seoondlyy  because  all  the  evidence  was  in  its 
nature  ejs  parte,  and  the  commissioner  did  not  and  could 
not  interfere,  by  making  any  affidavit  in  contradiction. 
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1835*         Thirdly^  because  the  circumstances  had  not  any  infiu- 

r  ence  on  the  judgment  of  the  Court      But  as  these 

V.  reasons  may  not  be  satisfiEU^tory  to  the  profession,  the 

l<AULKNEB.     ^tten  address  by  the  commissioner  on  imposing  the 

fine,  the  letter,  and  the  substance  of  the  affidavits,  will 

be  found  in  the  Appendix. 

The  Attorney  General  and  Mr.  Buhards .-  — 

The  question  is,  whether  the  Court  of  Review,  and 
the  Subdivision  Courts,  and  the  commissioners  sitting 
singly  in  the  discharge  of  their  duty,  have  a  power  to 
fine  for  contempt 

Of  course  (as  was  intimated  by  this  Court  when  the 
case  was  moved)  this  Court  has  generally  no  jurisdiction 
to  inquire  into  the  amount  of  a  fine,  or  whether  it  was 
properly  imposed,  supposing  the  power  to  impose  a  fine 
to  exist ;  an  exception  to  which  rule  exists  where  a  fine 
is  set  in  a  court  leet;  there  it  may  be  removed  by 
certiorari :  as  in  a  case  lately,  where,  in  a  court  leet  of 
Sir  Oswald  Moseley^  a  gentleman  was  fined  3002.  for 
refusing  to  take  upon  himself  the  office  of  constable ; 
this  Court  ordered  it  to  be  brought  up  by  certiorari^  and 
intimated  a  clear  opinion  that  the  fine  was  excessive. 
But  there  can  be  no  doubt  as  to  the  rule  of  law  upon 
this  subject,  upon  which  there  are  many  decisions,  and 
that  such  an  inferior  court,-  or  any  superior  court  of 
record,  or  not  of  record,  has  a  clear  jurisdiction  to  fine, 
and  that  no  other  court  by  way  of  review  can  inquire 
into  the  manner  in  which  the  power  is  exercised. 

With  regard  to  the  power  of  superior  courts  not  of 
record  to  fine,  the  cases  are  collected  in  Finey'^  Abridg- 
ment, title  ^  Contempt,"  and  there  is  one  where  dis- 
respectful words  were  spoken  of  the  Master  of  the  Rolls 
by  a  party  served  with  an  order;  the  Master  ordered  an 
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attachment  to  issue,  and  said,  that  be  believed  the  Lord         1835. 
Keeper  would  have  committed  him.  ~ 

Sir  Wi  FoUett^  in  moving  the  rule,  relied  upon  what  v. 

we  fully  admit,  that  commissioners  under  the  6  Geo.  4,  ^^^^^^^^* 
and  the  acts  preceding  it,  had  no  such  power.  A  con- 
tempt offered  to  the  commissioner  was  considered  as 
offered  to  the  Great  Seal,  and  was  cognizable  only  by 
the  Lord  Chancellor  (a) ;  but  the  words  of  this  act 
remedy  the  deficiency,  (b)  The  question  is  as  to  the 
power  of  fining,  which  is  virtually  the  same  as  the  power 
of  imprisoning:  we  do  not  contend  that  there  is  any 
distinction ;  but  the  question  is  as  to  the  power  to  fine 
for  contempt,  and  not  as  to  the  power  of  imprisoning 
until  satisfactory  answers  are  given  by  a  prevaricating 
witness.    ' 

The  scheme  of  the  act  of  parliament  seems  to  have 
been  to  create  what  is  called  a  Court  of  Bankruptcy, 
consisting  of  several  limbs  or  branches;  that  is,  the 
Court  of  Review,  —  the  Subdivision  Courts,— -and  the 
Commissioners  acting  singly. 

By  the  first  (ft)  section  a  court  of  judicature  is  estab* 
lished,  called  the  Court  of  Bankruptcy,  and  certain  per- 

(a)  Anon.  MoUoy,  105,  Sc  2  Eq.  a  seijeant  or  a  barrister  at  law  of 

Mr.  98 ;  ex  parte  TUner^  1  Aik,  not  less  than  ten  yean  standing, 

136;  ex  parte  Dixon,  8  Vet.  104;  to  be  the  chief  judge  of  the  said 

ex  parte  Page,  17  Vet.  60.  court,  and  three  persons,  being 

{h)  "  That  it  shall  and  may  be  seijeants  or  barristers  at  law  of 
lawful  for  His  Majesty,  His  heirs  not  less  than  ten  years  standing 
and  successors,  by  charter  or  at  the  bar,  or  of  five  years  stand- 
letters  patent  under  the  Great  ing  at  the  bar  having  previously 
Seal  of  the  United  Kingdom  of  practised  five  years  as  a  special 
Great  Britain  and  Ireland,  to  pleader  below  the  bar,  to  be 
erect  and  establish  a  court  of  other  judges  of  the  said  court, 
judicature,  which  shall  be  called  and  six  persons,  being  barristers 
"TheCourt  of  Bankruptcy,"  and  at  law  of  not  less  than  seven 
by  a  commission  under  the  Great  years  standing  at  the  bar,  or  of 
iSeal  to  appoint  one  person,  being  four  years  standing  at  the  bar 
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»« 


.1835.        sons  are  to  be  appointed  judges  *^  of  the  said  court, 

"""""   -    and  certain  other  persons  commissioners  **  of  the  said 
Rex 
V.  court.**     "  The   Court  of  Bankruptcy  *•  k  the  iiomen 

Faulkner,  generaky  comprdiending  all  the  divisions ;  "  and  the  same 
court,"  (this  is  not  the  Court  of  Reriew  or  the  Subdivi* 
sion  Court,  but  the  Court  of  Bankruptcy,)  **  and  every 
judge  and  commissioner  thereof,  (and  Mr.  Fane  is  a 
commissioner  wh«i  he  is  sitting  as  commissioner,)  is  to 
have^  use,  and  exercise  all  the  rights,  incidents,  and 
privileges  of  a  court  of  record.''  It  was  contended, 
when  the  rule  was  moved,  that  these  last  words  of  the 
section  put  a  limit  upon  it,  and  that  the  commissioner 
was  to  have  only  the  same  powers  which  a  judge  of  a 
court  of  record,  not  exercising  his  judicial  functions, 
would  have.  Now  a  judge  sitting  at  chambers,  and  ex- 
ercising particular  functions  under  an  act  of  parliament, 
is  entitled  to  fine  and  imprison  for  contempt,  just  as  a 
single  judge  sitting  in  the  Bail  Court  in  the  King's 
Bench,  or  a  judge  sitting  at  Nisi  Prius ;  so  too  where  an 
application  is  made  under  the  Habeas  Corpus  Act,  or 
where  a  judge  is  exercising  at  chambers  the  duties  im- 
posed by  a  late  act  of  parliament.  As  to  the  power  of 
a  judge  sitting  at  Nisi  Prius  to  fine  and  commit,  that  is 
a  power  which  has  been  exercised  by  Lord  Wyrifordj 
who,  during  the  same  address,  fined  a  defendant  three 
times,  and  upon  its  being  brought  before  the  Court 


having  previoasly  practised  at  a  rights,  incidents,  and  privileges 

special  pleader  for  three  years  of  a  court  of  record,  and  all 

below  the  bar,  to  be  called  com-  other  rights,  incidents,  and  privi- 

missioners  of  the  said  court ;  and  leges,  as  fully  to  all  intents  and 

the  same  court  shall  be  and  con-  purposes  as  the  same  are  used, 

stitute  a  court  of  law  and  equity,  exercised,  and  enjoyed  by  any  of 

and  shall,  together  with  every  His  Majesty's  courts  of  law  pr 

judge  and  commissioner  thereof,  judges  at  Westminster."—!  &  2 

have,  use,  and  exercise  all  the  W.  4«  c.  56^  s.  1. 
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above  it  was  held  he  was  fiilly  justified ;  and  Mr*  Justice        1885. 

Coleridgey  tcx>,  committed  a  gentleman  three  days  for  con-        

tempt.    The  cases  upon  the  subject  are  collected  in  the  ^, 

King  ▼•  Clements  (a).  But  whatever  doubt  exists  respect'-  Faulknbb. 
ing  the  power  of  a  judge  sitting  at  chambers  to  fine  and 
imprison,  that  can  only  arise  from  its  being  doubtful 
whether  he  then  constitutes  a  court  of  record ;  and  that 
the  commissioner  is  constituted  a  court  of  record  by  the 
first  section  will  i^pear  more  clearly  by  referring  to  the 
second  section  (ft),  which  creates  the  Court  of  Review, 
and  we  shall  show  that  the  first  section,  which  con- 
stitutes the  Court  of  Review  a  court  of  record,  applies 
equally  to  the  Subdivision  Courts  and  to  the  single  com* 
missioner.  Now  '<  the  said  judges,  or  any  three  of 
them,  shall  and  may  form  a  Court  of  Review."  The  first 
question  arising  is,  How  are  the  three  or  four  judges 
administering  the  bankrupt  laws  a  court  of  record? 
Why,  by  virtue  of  the  first  section,  which  says  **  the 
same  court;"  this  is  not  the  Court  of  Review,  but  the 
Court  of  Bankruptcy,  which  is  ^^  to  have,  use,  and  ex* 
ercise  the  privileges  of  a  court  of  record." 


( a)  4  Bam,  jr  Aid.  S 1 6 ;  1  i  Price,  ruptcy  as  now  usually  are  or  law* 
68.  fully  may  be  brought  by  petition 
(6)  **  And  be  it  enacted,  that  or  otherwise  before  the  Lord 
the  said  judges  or  any  three  of  Chancellor,  whether  such  mat* 
them  shall  and  may  form  a  Court  ters  may  have  arisen  in  the  said 
of  Review,  which  shall  always  sit  Court  of  Bankruptcy  or  else- 
in  public,  save  and  except  as  may  where,  except  as  is  herein  other- 
be  otherwise  directed  by  this  act  wise  provided ;  and  also  to  in* 
or  by  the  rules  and  regulations  vestigate,  examine,  hear,  and 
to  be  made  in  pursuance  hereof,  determine  al!  such  other  matters 
and  shall  have  superintendence  within  the  jurisdiction  of  the  said 
and  control  in  all  matters  of  Court  of  Bankruptcy  as  are  by 
bankruptcy,  and  shall  also  have  this  act  or  may  be  by  the  smd 
power,jurisdiction,  and  authority  rules  and  regulations  awigned 
to  hear  and  determine,  order  and  and  referred  to  the  said  Court  of 
allow  all  such  matters  in  bank-  Review.''— 1  &  sW.4,  c.5«,  s.S. 
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Rex 

o. 

Faulknea. 


[Mr.  Baron  Parke :  —  There  is  one  point  to  be  con- 
sidered, whether  by  the  second  section  the  power  of 
committing  for  contempt  to  one  of  the  commissioners 
was  not  before  in  the  Lord  Chancellor*  In  the  King  v. 
Almon  (a)  Lord  Chief  Justice  WiUes  says,  '*  The  Court 
of  Chancery  have  always  punished  the  abuses  of  their 
masters  or  commissioners  of  bankrupt,  while  acting  in 
the  execution  of  their  offices,  in  this  summary  manner 
by  attachment."  May  not  the  second  section  be  con- 
strued by  implication  to  give  the  Court  of  Review  the 
same  power  of  punishing  for  a  contempt  of  the  commis- 
sioner which  the  Lord  Chancellor  exercised  before  the 
act] 

The  second  section  {b)  transfers  from  the  jurisdiction 
of  the  Lord  Chancellor  all  those  matters  which  he  was  in 
the  habit  of  deciding.  Suppose  the  second  section  stood 
alone^  and  the  first  section  not  to  have  created  any 
court  of  record,  the  second  section  would  not  make  the 
Court  of  Review  a  court  of  record;  it  merely  delegates  to 
them  a  power  specially  pointed  out  to  hear,  determine, 
and  allow  all  such  matters  as  now  usually  are  brought 
before  the  Lord  Chancellor.  [Mr.  Baron  Alderson :  — 
If  you  look  at  the  fourth  section  (c)  you  will  see  the 
Court  of  Review  has  specially  given  to  it  the  powers  of 
a  court  of  record.] 

That  is  merely  giving  them  the  power  to  issue  at- 


(a)  5  Burr,  208G. 

(b)  Ante,  page  SI 5. 

(c)  "  And  be  it  enacted,  that 
it  shall  be  lawful  for  the  said 
Court  of  Review  to  direct  any 
issue  of  fuct  arising  therein  to  be 
tried  by  a  jury  before  one  of  the 
judges  thereof  or  before  a  judge 
of  assize,  and  to  issue  process  to 


compel  the  attendance  of  jurors 
and  witnesses,  and  to  enforce  the 
orders  and  decrees  of  the  said 
Court  of  Review,  and  to  that  end 
to  exercise  all  the  powers  vested 
for  such  purpose  in  any  of  his 
Majesty's  courts  of  record  at 
Westminster."—!  &  2W.  4,  c  56, 
s.  4. 


\A. 


Faulk  NRR« 
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tachments;  not  of  fining  and  imprisoning.    Altl^ougii  it        ldd5. 
might  be  a  court  of  record,  it  would  not  have  power         "^ 
to  issue  all  sorts  of  processes  which  are  issued  by  the  v, 

different  courts  of  equity.  As  to  the  point,  whether  the 
commissioner  sitting  singly  is  a  court  of  record,  there  is 
no  decision  upon  it,  except  in  ex  parte  Lampon  (a),  where 
it  incidentally  occurred,  and  where  Lord  Brougham^  who 
framed  the  act,  treated  the  commissioners  as  judges  of 
record.  [Mr.  Baron  Alderson:  —  Lord  Brauglumi^ 
judgment  proceeds  on  the  supposition  that  each  of  the 
commissioners  was  aiding  in  a  Subdivision  Court]  We 
contend,  that  unless  each  commissioner  be  himself  a 
court  of  record  the  Subdivision  Court  is  not  [Lord 
Abinger :  —  Lord  Brougham  thought  they  were  judges  of 
record,  but  required  affidavits  to  contradict  them ;  this 
seems  a  little  inconsistent]  It  is  the  first  section  then 
which  confers  upon  the  Court  of  Review  the  privileges  of 
a  court  of  record,  as  a  limb  of  the  Court  of  Bankruptcy ; 
and  if  so,  there  is  no  reason  for  applying  it  individually 
to  the  Court  of  Review,  but  it  must  apply  equally  to  the 
Subdivision  Courts  and  the  single  commissioner.  [Lord 
Abinger :  —  It  seems  the  whole  body  is  to  form  one  court 
by  the  first  clause,  and  it  gives  each  judge  and  commis- 
sioner all  the  rights  and  incidents  of  a  court  of  record. 
It  does  not  make  each  judge  a  court,  but  gives  each 
judge  the  same  power  which  a  judge  of  a  court  of  record 
would  have.]  It  makes  each  judge  a  court  of  record, 
just  as  the  Master  of  the  Rolls  is  a  court,  and  the  Lord 
Chancellor  is  a  court  [Lord  Abinger : — Nobody  doubts 
that  the  Lord  Chancellor  is  a  court,  and  the  Master  of 
the  Rolls  is  a  court  I  do  not  see  by  this  act  how  that 
one  court  is  to  exercise  its  functions.]  The  four  judges 
and  six  commissioners  never  act  jointly. 

ifl)  Ex  parte  Lampon^  1  Mont,  i  Ayr.  345. 
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1635*  tliOTd  Abinger:  —  And  yet  the  declaration  "they 

_  are  to  be  a  court  of  record  "  is  applicable  to  the  whole 

A.  assemblage.] 

I?  AUI.WSB.  ^^  jjjjy  Lord;  it  goes  on  to  say,  "  and  the  aame  court,*' 

that  is,  made  a  court  of  record,  "  and  every  judge  and 
commissioner  thereof  shall  have,  use,  and  exercise  the 
rights,  incidents,  and  privileges  of  a  court  of  record.'' 

We  now  come  to  the  Subdivision  Court  created  by 
section  6.  (a)  As  the  powers  of  the  Court  of  Re- 
view must  be  drawn  oat  of  the  first  section,  all  the 
arguments  which  prove  the  Court  of  Review  a  court  of 
record  apply  with  equal  force  to  show  the  Subdivision 
Court  is  a  court  of  record,  because  the  six  commissioners 
may  be  formed  into  two  courts,  consisting  of  three  com- 
missioners, by  the  sixth  section*  But  if  the  Subdivision 
Court  has  a  power  to  fine  and  commit  lor  contempt,  the 
single  commissioner  must  have  the  same  power,  for  by 
the  seventh  section  {b)  the  single  ccMnmissioner  may 

(a)  *'  And  be  it  enacted,  that  Courts  may  sit  either  in  public 

the  said  six  commissioners  may  or  private,  as  they  shall  see  fit, 

be  formed  into  two  Subdivision  unless  when  it  shall  be  otherwise 

Courts,  consisting  of  three  com<-  provided  by  this  act,  or  by  the 

misdoners  for   each  court,  for  rules  to  be  made  as  herein^after 

hearing    and    determining    the  mentioned."— l&2W.4,c.56,8.6. 

matters  and  things,  and  making  {h)  **  And  be  it  enacted,  that 

the  examinations  herein-after  re-  in  every  bankruptcy  prosecuted 

ferred  thereto ;  and  all  references  in  the  said  Court  of  Bankruptcy 

or  adjoummenu  by  a  single  com-  it  shall  and  may  be  Uwful  for 

missioner  to  a  Subdivision  Court,  any  one  or  more  of  the  said  six 

by  virtue  of  this  act,  shall  be  to  commissioners  to  have,  perform, 

the  Subdiviuon  Court  to  which  and   execute   all    the    powers, 

he  belongs,  unless  the  said  com-  duties,  and  authorities   by  any 

missioner,  in  case  of  the  sickness  act  or  acts  of  parliament  now  in 

of  some  one  or  more  of  the  com-  force  vested  in  commissionere  of 

missioners  of  such  Subdivision  bankrupt,  in  all   respects  as  if 

Court,  or  other  sufficient  cause,  they  or  any  one  or  more  of  them 

shall     think    fit    otherwise    to  were  in  every  instance  specially 

direct;  and  the  said  Subdivision  authorised  and  appointed  for  the 
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havCf  perform^  and  execute  precisely  the  same  powers,        1835. 
duties,  and  authorities  as  the  Subdiyision  Court     The        ~ 
words  of  the  act  are,  ^^  any  one  or  more  of  the  said  six  v. 

commissioners/^  The  latter  part  of  the  sevaith  section  ^^w^"^****- 
was  relied  upon,  when  the  rule  was  moved  for,  by  which 
the  power  to  commit  is  transferred  from  the  oommis* 
sioner  to  the  Subdivision  Court ;  but  that  section  does  not 
relate  to  a  committal  for  contempt;  it  gives  power  not 
incident  to  a  court  of  record, — a  power  to  commit,  not 
for  refusing  to  answer  this  or  that  particular  question, 
but  for  not  answering  to  the  satisfaction  of  the  paxty 
committing.  The  Court  of  fbcchequer  and  the  other 
superior  courts  have  no  power  to  <»mmit  a  person  till 
he  answers  to  their  satis&ction.  Tbey  may  fine  for  cooh 
tempt  or  any  tiling  impeaching  their  dignily,  bat  they 
have  no  authority  to  exercise  that  special  power,  given 
from  necessity,  for  the  purpose  of  discovering  the  bank- 
rupt's property.  Section  8  is  important,  by  which  the 
same  oath  is  prescribed  to  the  judges  and  commissioners. 
Section  10  (a)  is  material,  as  it  respects  attorneys  and 


purpose  by  a  separate  commis-  (a)  **  And  be  it  enacted,  that 
non  under  the  Great  Seal  of  the  all  attorneys  and  Aolicitors  of  any 
United  Kingdom  of  Great  Britain  of  the  superior  courts  of  law  or 
and  Ireland:  provided  always,  equity  at  Westminster  may  be 
that  no  single  commissioner  shall  admitted,  and  have  their  names 
have  power  to  commit  any  bank-  enrolled  in  the  said  Court  of 
nipt  or  other  person  examined  Bankruptcy,  without  any  fee  or 
before  him,  otherwise  than  to  charge  other  than  such  as  shall 
the  care  and  custody  of  the  mes-  be  allowed  by  thu  act  or  any 
senger  or  other  officer  of  the  rule  or  regulation  to  be  made  in 
said  court,  to  be  by  him  detained  pursuance  thereof,  and  may  ap* 
in  his  custody,  and  brought  up  pear  and  plei(d  in  any  proceed- 
before  a  Subdivision  Court  or  the  ings  in  the  said  court  without 
Court  of  Review  within  three  being  required  to  employ  counsel 
days  after  such  commitment,  for  (except  in  proceedings  before  the 
which  purpose  one  of  such  courts  said  Court  of  Review  and  upon 
shall  be  forthwith  assembled." —  the  trial  of  issues  by  jury);  and 
1  &  2  W.  4,  c  56,  s.  7.  in  case  any  person,  not  being  an 
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1835.       solicitors  who  may  be  enrolled  in  the  Court  of  Bank^ 

■        ruptcy ;  that  is,  not  the  Court  of  Review  or  Subdivision 
Rex 
c.  Court,  but  the  general  Court  of  Bankruptcy.     Let  us 

Faulkner,  g^ppoge  the  case,  contemplated  by  the  10th  section,  of  a 
person  not  duly  admitted,  practising  before  one  of  the 
commissioners ;  would  he  not  be  practising  in  the  Court 
of  Bankruptcy,  just  as  much  as  if  he  were  practising  in 
the  Court  of  Review  ?  and  therefore  whenever  any  of 
these  ten  functionaries  are  exercising  the  powers  be- 
stowed upon  them  by  the  act  they  constitute  a  court  of 
record. 

[Lord  Abvnger :  —  Let  me  call  your  attention  to  this 
tenth  section.  I  apprehend  that  none  but  attorneys  and 
solicitors  could  practise,  and  any  stranger  intervening 
and  insisting  to  practise  would  be  guilty  of  contempt 
without  that  declaration;  and  yet  that  is  a  species  of 
contempt  which  the  actual  court  or  branch  of  the  court 
before  whom  the  contempt  is  committed  cannot  punish. 
Here  is  a  clear. case  of  contempt,  which  the  legislature 
appears  to  have  thought  no  court  could  punish,  and 
which  they  specially  gave  the  Court  of  Review  a  power 
of  punishing.] 

The  &ct  of  an  attorney  of  the  Common  Pleas  prac- 
tising in  the  Court  of  Exchequer  would  not  of  necessit)r 
amount  to  a  contempt  [Lord  Abinger :  —  A  man  in- 
sisting to  practise.]  That  is  not  the  clause.  [Lord 
Jbinger :  —  I  will  not  question  that  it  is  made  a  con- 
tempt ;  how  is  it  punished  7} 

It  is  a  contempt  de  nbvOy  and  there  is  a  special  remedy 

attorney  or  solicitor  duly  ad-  made  to  the  Court  of  Renew; 
mitted  as  aforesaid,  shall  practise  and  that  all  the  laws  and  statutes 
in  the  said  Court  of  Bankruptcy  now  in  force  concerning  attor- 
as  an  attorney  or  solicitor,  he  neys  and  solicitors  shall  extend 
shall  be  deemed  guilty  of  a  con-  to  attorneys  and  solicitors  prac- 
tempt  of  the  said  court,  and  be  tising  in  the  said  Court  of  Bank- 
liable  to  all  the  penalties  incident  ruptcy.** — 1  &  2  \V.  4,  c.  SS^  s.  10. 
thereto,    on  .  complaint   thereof 
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provided  for  it;  this  section  mentions  any  person  prac-  1835. 
tising  in  the  Court  of  Bankruptcy : — ^where  is  the  Court  — - 
of  Bankruptcy  ?  ^^ 

[Lord  Abinger :  —  I  know  where  the  Court  of  Review  Faulkner. 
is,  and  where  the  Court  of  Commissioners  is,  but  the 
Court  of  Bankruptcy  seems  the  only  Court  that  does  not 
sit-  Not  only  does  that  Court  never  sit,  if  you  consider 
all  the  commissioners  as  forming  a  Court  of  Bankruptcy, 
but  it  never  can  sit,  because  the  powers  of  the  commis- 
sioners are  inconsistent  with  the  powers  of  the  Court  of 
Review.] 

The  Court  of  Review  sits  on  appeal  from  the  com- 
missioners, and  there  are  particular  jurisdictions  pointed 
out;  and  the  legislature  must  have  passed  this  tenth 
section  to  mean  nothing,  if  it  is  held  that  no  contempt 
is  committed  under  the  clause,  unless  a  party  practises 
without  being  admitted  in  the  Court  of  Bankruptcy, 
when  the  Court  of  Bankruptcy  cannot  by  possibility 
exist  Unless,  too,  each  commissioner  is  a  court  of 
record  it  does  not  appear  how  the  contempt  provided 
for  in  the  10  th  section  is  to  be  met.  [Lord  Abinger :  — 
Does  he  carry  about  the  virtues  of  a  court  of  record 
with  him  wherever  he  goes?]  He  carries  about  the 
powers  of  a  court  of  record  as  a  judge  upon  the  circuit, 
who  whenever  he  is  sitting  in  the  execution  of  his  duty 
as  a  judge  is  a  court  of  record.  [Lord  Abinger:  — 
Then,  if  he  had  received  that  letter,  not  sitting  in 
Court,  it  would  not  have  amounted  to  a  contempt] 
An  insulting  letter,  addressed  to  a  judge,  touching  a 
matter  then  under  consideration,  threatening  or  en- 
deavouring      [Lord  Abinger : — I  can  only  say,  that 

if  I  received  such  a  letter  I  should  not  consider  myself 
at  liberty  to  commit  him.  Mr.  Baron  Alderson:  — 
There  would  be  a  great  many  committals  if  such  a 
course  were  pursued  by  the  judges.      Lord  Abinger :  — 

Vol.  IL  y 
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1835.        Do  you  meftn  to  say,  that  one  of  the  juc^es  has  the 
■  power  to  fine  a  man  for  sending  hun  a  ailly  letter  or  an 

^  impudent  letter  about  any  matter  that  he  has  decided? 

Faulkner.     J  qqj^  only  say  I  should  be  very  much  afraid  of  exer- 
cising it.]    There  can  be  no  doubt,  that  if  any  person 
wrote  a  letter  of  this  sort  to  a  judges  couched  in  as 
offensive  terms  as  this  letter,  he  would,  upon  his  coming 
into  court,  and  acknowledging  it,  be  guilty  of  a  con- 
tempt.    [Mn  Baron  Jlderson :  —  The  essence  of  this 
power  is,  that  it  is  not  to  be  questioned,  and,  therefore, 
we  must  look  carefully  to  see  whether  the  l^islature 
has   given  a  power   over  which  there  is  no  control. 
Lord  Abinger :  —  It  ought  to    be  conferred  in  clear 
and   unambiguous  words.     Mr.  Baron  Parke :  —  The 
strength  of  the  argument  on  your  side  appears  to  me  to 
be  this : — If  you  look  at  the  first  section  of  the  act,  it 
is  clear  the  Court,  under  certain  circumstances,  is  to  be 
a  court  of  record :  it  is  equally  clear,  each  and  every 
commissioner  is  to  have,  in  some  cases,  the  powers  of 
a  judge  of  a  court  of  record ;  if  he  has  in  some  cases, 
what  cases  can  they  be,  except  those  in  which  he  is 
acting,  under  the  powers  of  the  statute,  by  himself; 
and  therefore  you  would  say,  if  he  is  acting  in  admi* 
nistering  the  fiat  he  must  be  a  judge  of  record ;  what 
others  can  it  refer  to  but  that?     Sir  WiUiam  FoOett: 
—  It  is  not  a  judge  of  record,  but  a  judge  of  a  court  of 
record.  Mr.  Baron  Alderson : — The  insult  may  be  to  the 
individual  forming  a  member  of  the  Court.]     In  sec- 
tion 11  (a)  the  distinction  is  again  recognized,  between 

(a)  ^  That  the  judges  of  the  of  the  said  Court  of  Bankruptcy, 

laid  Court  of  Review,  with  the  the  sittings   of  the  judges  and 

consent  of  the  Lord  Chancellor,  commissioners  thereof,  and  the 

shall  have  power  from  time  to  <;onduct  of  the  other  officers  and 

time  to  make  general  rules  and  practitioners  thereof." —  1  &  S 

orders  for  regubiting  the  practice  W.  4,  c.  56,  s.  1 1 . 
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the  Court  of  Bankruptcy,  and  the  Court  of  Review ;  and        183&. 
the  Court  of  Review  is  empowered  to  make  regulations  ' 

for  the  Court  of  Bankruptcy;  not  only  for  itself,  but  the  i^ 

Subdivision  Courts  and  the  commissioners ;  and  all  the  ^^^^^^^t^ 
proceedings  in  the  Court  of  Review,  and  the  proceedings 
before  each  commissioner,  in  the  printed  form,  are  always 
headed  <<  In  the  Court  of  Bankruptcy,"  each  commis- 
sioner being  a  Court  of  Bankruptcy*  [Sir  WiUiam  Fol^ 
lett :  —  They  make  a  distinction ;  they  say  "  The  Court 
of  Commissioners/'  In  the  printed  form  it  is,  ^^  In  the 
Court  of  Bankruptcy ;  i^pointment  of  official  assignees 
at  the  Court  of  Commissioners  of  Bankrupt,  Basinghall- 
street."  Mr.  Baron  Parke .- — ^That  is  the  locality ;  "  In 
the  Court  of  Bankruptcy"  is  the  heading.  In  the  estreat 
of  the  fine  I  do  not  find  any  Court  of  Commissioners.] 
By  the  I2th  section  (a),  the  SaX  is  to  issue  under  the 
hand  of  the  Lord  Chancellor,  thereby  authorizing  the 


(a)  ^  And  be  it  enacted,  that  in  sach  commisnon,  thereby  autho- 
every  case  wherein  theLord Chan-  rizing  such  creditor  to  prosecute 
cellor,  by  virtue  ofany  former  act,  his  said  complaint  in  the  said 
bath  power  to  issue  a  commission  Court  of  Bankruptcy,  or  to  pro- 
ofbankrupt  under  theGreat  Seal,  secute  the  same  elsewhere  before 
it  shall  and  may  be  lawful  for  him,  such  discreet  and  proper  persons 
and  also  for  the  Master  of  the  as  the  Lord  Chancellor,  or  as 
Rolls,  the  Vice-Chancellor,  and  the  Master  of  the  Rolls,  Vice- 
each  of  the  Masters  of  the  Court  Chancellor,  or  one  of  the  Masters 
of  Chancery  acting  under  any  of  the  Court  of  Chancery  acting 
appointment  by  the  Lord  Chan-  as  aforesaid,bysuch  fiat  may  think 
cellor  to  be  given  for  that  pur-  fit  to  nominate  and  appoint;  and 
pose,  on  petition  made  to  the  that  the  persons  so  appointed 
Lord  Chancellor  against  any  shall  thereby  have  the  like  power 
trader  having  committed  any  act  and  authority,  to  all  intents  and 
of  bankruptcy  by  any  creditor  of  purposes,  as  if  they  were  assigned 
such  trader,  and  upon  his  filing  and  appointed  special  commis- 
such  affidavit  and  giving  such  sioners  by  virtue  of  a  commission 
bond  as  is  bylaw  required,  to  issue  under  the  Great  Seal/' — 1  &  S 
his  fiat  under  his  hand  in  lieu  of  W.  4,  c.  56,  s.  Iff. 
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ifc835.        creditor  to  pursue  his  complaint  in  the  Court  of  Bank- 
T  ruptcy;    but  how  is  it  prosecuted?  before  the  single 

V,  commissioner.     Does  not  this  show,  that  the  commis- 

sioner so  prosecuting  the  fiat  is  the  Court  of  Bankruptcy, 
and  is  entitled  to  have  all  the  privileges  and  immunities 
of  the  Court  of  Bankruptcy ;  and,  by  the  13th  section  (a), 
every  fiat  prosecuted  in  the  said  Court  of  Bankruptcy  is 
to  be  filed  and  entered  of  record  in  the  said  Court; 
and  shall  thenceforth  be  a  record  of  the  said  Court    My 
Lord  Abinger  inquired  whether  the  proceeding  was  of 
record;    and,  by  this  section,   every  commissioner   is 
armed  with  the  power  of  proceeding  in  the  execution  of 
the  fiat  as  soon  as  it  shall  be  entered  of  record.     The 
12th  section  says,  the  fiat  is  to  be  prosecuted  in  the 
Court  of  Bankruptcy,  and  yet  the  commissioner  is  the 
person  who  is  to  work  it;  how  can  we  reconcile  the  two 
sections,  unless  for  this  purpose  the  commissioner  is 
treated  as  the  Court  of  Bankruptcy. 

Section  14  (b)  is  material,  as  it  takes  the  distinction 

(a)  '^  And  be  it  enacted,  that  be  directed  by  the  Lord  ChanceU 
every  such  fiat,  prosecuted  in  the  lor  from  time  to  time  to  return  to 
said  Court  of  Bankruptcy,  shall  him  the  names  of  such  number 
be  filed  and  entered  of  record  of  as  he  shall  think  fit  to  require 
the  said  Court,  and  shall  thence-  of  barristers,  solicitors,  and  at- 
forth  be  a  record  of  the  said  torneys  practising  in  the  counties 
Court ;  and  it  shall  thereupon  be  to  the  said  circuits   belonging, 
lawful  for  any  one  or  more  of  the  and  upon  such  persons  being  re- 
commissioners  thereof  to  proceed  turned,    and   approved    by  the 
thereon  in  all  respects  as  commis-  Lord  Chancellor,  the  fiat  or  fiats 
sioners  acting  in  the  execution  of  aforesaid    not    directed   to    the 
a  commission  of  bankrupt,  save  Court  of  Bankruptcy  shall   be 
and  except  as  such  proceeding  directed  to  some  one  or  more  of 
may  be  altered  by  this  act." —  such  persons  in  rotation  to  act 
1  &  2  W.  4,  c.  56y  s.  15.  as  commissioners   of  bankrupt, 
(A)  ••  And  be  it  enacted,  that  according    to    the    districts    or 
the  judges  who  go  the  several  cir-  places  for  which    such   persons 
cuits  in  England  and  Wales  may  shall  be  so  returned,/  and  to  no 
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between   these   six  commissioners  and    commissioners         1835. 
appointed  in  the  country,  and  between  fiats  directed  to         "T 
the  Court  of  Bankruptcy  and  other  fiats.     Those  per-  f,, 

sons  to  whom  country  fiats  are  directed,  do  not  come     Faulkner. 
within  the  first  section,  and  they  have  no  more  power 
than  commissioners  under  the  old  act. 

Section  21  (a)  is  in  point,  because  by  the  constitution 
of  this  Court  the  judges  who  take  rank  and  precedence 
after  the  judges  of  the  superior  courts  at  Westminster 
may  be  required  to  act  as  commissioners ;  and  they  of 
course  would  have  the  same  powers,  and  not  greater, 
than  the  other  commissioners.  This  takes  away  the 
notion  that  there  is  any  improbability  in  the  legislature 
conferring  the  power  contended  for  upon  the  com- 
missioners, as  an  equality  is  here  recognized  between 
the  commissioners  and  those  high  functionaries.  Sec- 
tion 30  {b)  is  the  only  remaining  section  which  throws 

other  persons  than  such  as  shall  make  any  reference  or  adjourn- 

be  included  in  such  return :  pro-  ment  to  a  Subdivision  Court,  such 

vided  always,  that  it  shall   be  reference  or  adjournment  shall 

lawful  for  the  Lord  Chancellor  be  made  by  such  judge  to  the 

at  any  time  to  remove  any  per-  Court  of  Review  instead  of  to  a 

son  from  the  lists  to  be  so  re-  Subdivision  Court." — 1&2W.4, 

turned,  for  such  cause  as  to  him  c.  56,  s.  21. 

shall   seem   fit."— 1  &  2  W.  4,  (6)  «  And  be  it  enacted,  that 

c.  56,  s.  14.  anyoneofthesaidsixcommission- 

(a)  **  And  be  it  enacted,  that  ers,  if  he  think  fit,  may  adjourn 

in  all  cases  in  which  power  is  by  the  examination  of  any  bankrupt 

this  act  given  to  any  one  of  the  or  other  person  to  be  taken  either 

said  commissioners  to  act,  such  before  a  Subdivision  Court  or  the 

power  shall  and    may   in    like  Court  of  Review,  and  may  like- 

nunner  be  exercised  by  the  said  wise  adjourn  the  examination  of 

chief  judge,  or  by  any  one  of  the  a  proof  of  debt  to  be  heard  be- 

said  other  judges,  as  occasion  fore  a  Subdivision  Court ;  which 

may  require ;    and   where  any  said  Court  shall  proceed  with 

such  judge  so  acting  would,  in  such  last-mentioned  examination 

case  he   were  a  commissioner,  and  finally,  and  without  any  ap- 
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Faulxnba. 


any  light  upon  die  subject.  Bj  aectian  38  (a)  it  is 
provided  that  the  said  judges  or  commissioners,  placing 
them  upon  the  same  footing,  shall  have  power  to  take 
either  the  whole  or  any  part  of  the  evidence  either  t»«f 
voce  on  oath  or  upon  affidavit,  as  the  said  Court  may 
direct  Now,  what  is  the  meaning  of  the  said  **  Court'* 
in  this  section  ?  It  means  the  Court  of  Review,  or  the 
Subdivision  Court,  or  the  single  commissioner.  Is  it 
necessary  he  should  call  a  Court  of  Review  or  Sub- 
division Court  before  he  can  receive  evidence  viva  voce 
or  upon  affidavit  ?  [Mr.  Baron  Aktergon :  —It  is  by  a 
general  rule  to  be  made  by  virtue  of  the  act.]  TTie 
words  are,  "  in  any  case  direct,"  which  would  not 
require  a  general  rule.  [Mr.  Baron  Alderson :  —  Are 
not  the  words  applicable  to  both?]  There  may  be 
a  general  rule  made  by  the  Lord  Chancellor,  or  by 


peal,  except  upon  matter  of  law 
or  equity,  or  of  the  refusal  or 
the  admisnoii  of  evidence,  shall 
determine  upon  such  proof  of 
debts:  provided  always, .that  in 
case,  before   the   said  commis- 
sioner or  Subdivision  Court,  joth 
parties,   the    assignees    or   the 
major  part  of  them,  and  the  cre- 
ditor,  consent  to  have  the  vali- 
dity of  any  debt  in  dispute  tried 
by  a  jury,  an  issue  shall  be  pre- 
pared under  the  direction  of  the 
ssud  commissioner  or  Subdivision 
Court,  and  sent  for  trial  before 
the  chief  judge  or  one  or  more 
of  the  other  judges;  and  if  one 
party  only  applies  for  such  issue, 
the  said  commisdoner  or  Sub- 
division Court  shall  decide  whe- 
ther or  not  such  trial  shall  be 


had,  subject  to  an  appeal  as  to 
such  dedmon  to  the  Court  of 
Review."—!  &  2  W.  4,  c.  5€,  s.  30. 
(a)  *^  And  be  it  enacted,  that 
the  said  judges  and  commission- 
ers of  the  said  Court  of  Bank- 
ruptcy shall  in  all  matters  within 
their  respective  jurisdictions  have 
power  to  take  the  whole  or  any 
part  of  the  evidence  either  virtf 
voce  on  oath,  or  upon  affidavits 
to  be  sworn  before  one  of  the 
said  judges  or  commissioners,  or 
a   master,    ordinary   or   extra- 
ordinary, in  Chancery,  as   the 
said   Court   may  in   any   case 
direct,  or  as  the  Lord  Chancellor 
may  from  time  to  time  prescribe, 
by  any  general  rule  to  be  made 
by  virtue  of  this  act."— *l  &  8 
W.  4,  c.  66^  s.  58. 
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the  Court;  that  is,  as  the  Court  of  Review:  the  Sub-       18S6, 
division  Court,  or  the  single  commissioner,  may  in  any         j. 
case  direct     [Mn  Baron  Alderfon :  —  The  judges  of  «. 

the  Court  of  Review,  with  the  consent  of  the  Lord  ^'^o«"»»* 
Chancellor,  have  power  to  make  general  rules.  It 
means  the  Court  consisting  of  the  Court  of  Review 
with  the  authority  of  the  Lord  Chancellor.]  That  is 
one  interpretation ;  but  the  other  is,  that  the  examina- 
tion shall  be  vivd  voce  or  on  affidavit^  according  to  the 
discretion  to  be  exercised  in  any  particular  case,  or 
according  to  the  general  rule  to  be  made  by  virtue  of 
the  act,  by  the  Lord  Chancellor.  [Mr.  Baron  Alder* 
ton;, —  One  of  the  judges  may  sit  to  try  an  issue  by 
himself;  the  question  might  cuise  whether  he  would 
have  the  power.]  If  he  would  not  by  himself  the  issue 
may  be  directed  to  be  tried  before  a  judge  of  Assize. 
[Mr.  Baron  jUderson :  —  It  is  not  before  the  Court  of 
Review,  but  a  judge  of  the  Court  of  Review.]  That 
judge  is  to  have  all  the  rights  and  immunities  of  a 
judge  of  record  of  the  superior  courts ;  he  is  exactly 
placed  in  the  same  situation  as  a  judge  sitting  at 
Nisi  prius.  The  power  cannot  be  confined  to  the 
Court  of  Review ;  three  of  the  judges  must  be  sitting. 
It  is  not  denied  that  it  belongs  to  the  Court  of  Review 
when  the  three  judges  are  sitting;  and  the  instance  put 
shows  it  must  be  extended  to  the  case  where  one  of  the 
judges  is  sitting. 

[Mr.  Baron  Parke  .*  — -  There  is  a  power  (a),  1  observe, 

»~^>i^»— — ^^— ^^^a^.»^^^^»^»^^^»— IM^—^^— ^^■^i*^^— i^™^*»— ^«»i^^— ^"^"M*-  II  ■        a-  I      in         I    I  »    I      I. 

(a)  **  And  be  it  enacted,  that  do,  such  agreement  of  reference 

if  the  assignees  of  any  bankrupt's  may  be  made  a  rule  of  the  Court 

estate  shall  agree  to  refer  any  of  Bankruptcy  by  this  act  con« 

matter  in  dispute  with  any  party  stituted,  and  thereupon  all  such 

io  arbitration^  in  such  manner  as  rights  and  remedies,  duties  and 

by  law  they  are  empowered  to  liabilitiesi  shall  accrue  from  such 

Y  4 


328  CASES  IN  BANKRUPTCY. 

1835.        given  to  the  assignees  to  refer  any  matter. in  question  to 

be  made  a  rule  of  the  Court  of  Bankruptcy;  there  is 

(y.  the  same  power  given  to  enforce  this  rule  as  to  the 

Faulkner,  superior  courts  at  Westminster  and  other  courts  of 
record.  Supposing  there  is  a  disobedience  to  the  award ; 
who  is  to  enforce  the  rule  ?  or  that  it  is  desirable  to  have 
papers  or  books  produced  before  the  referee ;  what 
course  is  to  be  pursued  ?] 

If  the  matter  is  pending  before  the  Court  of  Review  it 
is  to  be  enforced  by  the  Court  of  Review.  [Lord  Jbinger: 
—  The  assignees  may  refer  without  the  authority  of  the 
Court,  but  the  reference  is  to  be  made  a  rule  of  Court; 
what  Court?]  We  must  presume  the  Court  of  Review, 
as  being  the  highest  department  Whatever  is  done  by 
any  of  these  functionaries  is  supposed  to  be  done  by  the 
Court  of  Bankruptcy.  The  powers  of  the  Court  of  Bank- 
ruptcy are  vested  in  particular  members  of  the  Court, 
who  do  the  particular  duty;  and  it  is  observable  that  they 
all  are  employed  in  the  same  object,  the  prosecution  of 
the  fiat*  The  one  is  merely  an  appeal  from  the  other,  the 
commissioner  deciding  every  thing  by  his  own  authority 
that  may  be  decided  ultimately  by  the  Court  of  Review. 
He  is  now  no  longer  a  mere  delegatus  of  the  Great  Seal ; 
he  acts  by  virtue  of  his  appointment  from  the  Crown ; 
and  when  we  find  the  Court  of  Bankruptcy  composed 
of  these  different  members,  and  that  it  never  can  sit, 
the  Court  of  Review  being  the  court  of  appeal  f5rom  the. 
commissioners,  a  reasonable  construction  must  be  given 
to  the  act ;  and  construing  the  first  section  by  the  aid 


reference  so  made  a  rule  of  the  present  accrue  upon  any  sub- 
said  Court,  in  respect  of  arbitra-  mission  of  reference  made  a  rule 
tion  and  award,  and  non-perform-  of  any  of  His  Majesty's  other 
ance  of  such  award,  and  other-  courts  of  record." — I  &  2  W.  4 , 
wise   howsoever,  as  by  law  at  c.  56,  s.  45. 
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derived  from  the  others,  no  other  conclusion  can  be        1835. 
arrived  at  than  that  it  was  the  clear  intention  of  the 
legislature  that  each  commissioner  should  of  himself 
form  a  qourt  of  record  Factlkneiu 

Sir  William  FoUett^  Mr.  Wightman^  and  Mr.  Cowling^ 
in  support  of  the  rule :  — 

In  support  of  the  rule  it  is  necessary  to  call  the  atten- 
tion of  the  Court  to  the  nature  of  the  alleged  contempt, 
as  the  sending  this  letter  cannot,  under  any  construc- 
tion of  the  act,  be  considered  a  contempt ;  and  sup- 
posing the  Attorney  General  is  right,  that  a  contempt 
in  the  face  of  the  Court  is  a  contempt  for  which  a  judge 
may  commit,  a  judge  has  no  right  to  commit  when  he 
is  not  in  court  [Mr.  Baron  Parhe :  — We  cannot  enter 
into  that;  the  only  question  for  our  consideration  is, 
whether  the  individual  commissioner  is  entitled  to  fine 
for  contempt]  In  every  case  in  which  these  matters  are 
brought  before  the  Court  it  is  necessary  to  look  at  the 
peculiar  nature  of  it ;  and  if  the  Court  should  be  of 
opinion  that  the  commissioner  has  power  to  coomiit  for 
a  contempt  before  him,  obstructing  the  course  of  jus- 
tice, we  contend  that  he  has  not  the  power  to  commit 
for  a  letter  written  to  him,  whether  reflecting  on  him  in 
the  character  of  judge  or  any  thing  else. 

[Lord  Abinger :  —  Supposing  a  judge  sitting  at  Nisi 
Prius,  where  it  is  admitted  he  constitutes  a  court  of 
record,  were  to  receive  a  private  letter  containing 
matters  offensive  to  him,  could  he  immediately  order 
the  clerk  in  the  Court,  or  the  associate,  to  enter  that  he 
fined,  the  \^Titer  ?] 

Certainly  not ;  and,  for  this  reason,  we  contend  we 
are  at  liberty  to  .draw  the  attention  of  the  Court  to  the 
circumstances.  The  contempt  complained  of  here  is 
not  so  strong  as  the  case  put  by  Lord  Abinger :  this 
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18S5.       letter  does  not  do  it  in  point  •of  bcL     The  Attorney 

„  General  took  the  same  view  of  it,  that  unless  that  letter 

Rex 

9«  were  a  contempt  in  the  teuce  of  the  Court  he  could  not 

Faulinbb,  argue  that  the  commissioner  had  a  right  to  commit.  It 
must  be  something  to  impede  the  course  of  business* 
Great  stress  was  laid  upon  the  circumstance  that  the 
letter  was  delivered  to  Mr.  Fane  whilst  he  was  sitting  in 
the  character  of  commissioner.  The  fact  is,  the  letter 
was  written  and  delivered  to  Mr.  Fane  in  the  evening. 
[Mr.  Baron  Parke  .*  -— The  Kinff  o.  Abnon  (a)  was  for  a 
libel  on  Lord  Mansfkldj  not  in  the  face  of  the  Court, 
and  punished  by  attachment]  Hiere  was  no  judg- 
ment in  that  case,  and  it  is  the  only  one  in  which  the 
attempt  was  ever  made.  There  is  a  case  in  Croke^s 
Reports,  when  the  judges  were  not  so  chary  of  liberty 
as  they  are  now.  [Mr.  Baron  Parke :  — ^The  Kinff  v. 
Clements  {b)  was  not  an  obstruction  in  the  face  of  the 
Court;  but  put  entirely  on  the  ground  that  it  was  an 
obstruction  to  the  proceedings,  the  Court  having  directed 
that  the  proceedings  should  not  be  published  while  the 
trial  was  going  on,  the  parties  having  published  the 
evidence.  In  the  case  in  Crake  there  was  a  gross  libel 
on  Sir  Edward  Coke.  Does  not  an  intemperate  tmd 
abusive  lettar  to  a  judge,  in  respect  of  the  judgment 
he  has  pronounced,  obstruct  the  proceedings  of  die 
Court?] 

If  so,  it  is  extending  the  rule  further  than  it  has  ever 
been  done  b^re.  We  contend,  too,  that  summoning 
a  party  as  a  witness,  and  interrogating  him  upon  oath 
as  to  the  authorship  of  a  letter,  and  then  proceeding  to 
inflict  a  penalty,  is  not  the  proper  mode  of  imposing  a 
fine  or  of  imprisoning,  and  that  no  judge  of  any  court 
of  record  has  the  power  of  doing  it;  and,  if  it  became 

(a)  5  Burr.  3686.  {b)  4  Barn.  Sf  Aid  2)8. 
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important,  ve  should  submit  that,  taking  the  case  of  a        1835. 
judge  sitting  at  Nisi  Frius,  and  the  same  occurrence  to        "T 
have  taken  place,  he  would .  have  no  power  to  commit ;  «. 

and  that  is  taking  the  broadest  case,  because  the  judge     ^^^'^*'**- 
sitting  at  Nisi  Prius  is  a  court  of  record ;  and  as  for  a 
letter  written  in  answer  to  a  message  from  him,  it  is 
dear  he  could  not  have  had  the  party  up  three  weeks  or 
a  month  afterwards,  and  have  committed  him.     The 
next  point  is,  whether  commissioners  of  bankrupt  have 
this  power.     It  is  conceded,  that  commissioners  under 
the  old  bankrupt  act  had  no  such  power;  the  question 
is,  whether  that  power  is  given  under  the  authority  of 
the  new  act     We  do  not  diqmte  the  legislature  had 
power  to  do  it,  but  so  enormous  a  power  as  this  is  not 
to  be  assumed  inferentially  under  any  act  of  parliament ; 
and,  so  fiur  from  there  being  an  inference  that  any  such 
power  was  intended  under  this  act,  it  is  directly  the 
contrary ;  and  the  legislature  have  not  only  not  conferred 
this  power  upon  the  commissioners  appointed  under  this 
act,  but  not  even  so  large  a  power  as  the  commissioners 
under  the  old  act  exercised,  for  it  has  narrowed  the 
power  of  the  single  commissioner,  in  express  terms,  as 
far  as  regards  the  right  of  conmiittal.     But,  with  respect 
to  the  first  section  of  the  act,  the  utmost  that  can  be 
said  to  be  given  to  the  commissioners,  even  without  re- 
ferring to  the  other  sections,  would  be,  that  they  should 
stand  in  the  same  position  as  any  single  judge  of  a  court 
of  record.     The  Court  itself  is  "  to  have,  use,  and 
exercise  the  rights,  incidents,  and  privileges  of  the  courts 
at  Westminster;"  the  single  judge  and  single  commis- 
sioner, of  a  single  ^  judge  of  a  court  of  record."    It  was 
contended,  that  a  judge  of  record  at  Westminster  had  the 
power  to  fine  and  imprison ;  the  Court  has,  but  the  judge 
sitting  at  chambers  has  not :  and  there  cannot  be  a  clearer 
proof  than  that,  upon  the  disobedience  of  a  party  served 
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1835.        with  a  judge's  order,  neither  the  judge,  nor  the  Court 
"T —         can  attach,  because  it  isr.  no  contempt  of  Court ;  it  must 
V.  be  made  a  rule  of  Court,  and  then,  if  the  parties  disobey, 

Faulkneb.  ^jjg  Court  will  enforce  an  attachment.  The  judge  can- 
not fine  and  imprison ;  it  is  the  Court ;  and  it  must  be  a 
contempt  of  the  Court  to  allow  it.  The  judges  sitting 
at  chambers  are  not  the  Court ;  they  are  merely  aiding 
and  assisting  the  Court.  The  origin  of  judges  sitting  at 
chambers  and  making  orders  seems  to  be  quite  lost  in 
the  lapse  of  time ;  the  only  authority  upon  it  is  the  ce- 
lebrated case  against  Mr.  Wilkes  (a) :  the  question  arose 
there  respecting  an  amendment  made  in  an  information 
against  him  by  the  judge  at  chambers. 

[Mr.  Baron  Parke:  —  The  whole. history  of  that  is 
contained  in  the  King  v.  Almon  (i),  in  Mr.  Justice  WiUe/s 
notes.] 

Lord  Mansfield  went  fully  into  it  in  that  case;  he 
stated,  ^^  The  business  is  part  of  the  practice  of  the 
Court;  in  what  way  it  commenced  I  cannot  tell ;  and  the 
order  of  the  judge  when  made  will  be  binding,  but  it  is 
no  contempt  to  disobey  that  order.  If  you  want  to  have 
the  order  enforced  as  a  contempt  of  Court  you  must 
make  it  a  rule  of  the  whole  Court;  then  it  is  disobedience.'' 

[Mr.  Baron  Alderson :  —  The  great  difficulty  of  doing 
otherwise  was  shown  in  a  late  case,  where  the  process 
had  to  be  enforced  in  the  course  of  the  vacation ;  the 
Court  was  obliged  to  make  a  rule,  fixing  the  sheriff  with 
all  the  consequences  of  disobeying  the  judge's  order,  not 
to  be  enforced  till  after  the  subsequent  term,  when  it 
bad  been  made  a  rule  of  Court;  it  would  have  been 
much  simpler  to  have  enforced  it  by  the  order  of  the 
judge  at  once.] 

This  is  decisive  as  to  the  extent  of  the  authority  of 
the  judge,  because,  if  he  could  imprison  or  fine  for  con- 

(a)  4  Burr.  2527.  (6)  5  Bui'r.  2686. 
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tempt  of  his  own  authority,  why  cannot  he  enforce  his        1836. 
order  ?  that  is  surely  a  contempt  of  Court,  as  tending  to  „ 

the  obstruction  of  justice ;  and  as  he  cannot  do  it  by  the  _  v. 
constitution  of  this  country,  the  power  is  reserved  to. the 
Court,  and  is  not  conferred  upon  the  judge,  any  more 
than  upon  the  oBBcers  of  the  Court :  and,  although  all 
are  acts  of  the  Court,  and  done  in  the  name  of  the 
Court,  the  masters,  who  tax  the  costs,  and  make 
their  allocaturs,  and  do  the  ordinary  business  of  the 
Court,  have  no  power  to  fine  or  imprison,  or  make 
the  disobedience  of  their  allocatur  a  contempt  of  Court ; 
it  must  be  brought  into  Court,  and  made  a  rule  of 
Court.  In  the  case  to  which  Mr.  Baron  Parke  alluded 
it  was  intimated  that  the  single  judge  had  the  power. 

[Mr.  Baron  Parke :  —  Not  in  the  Kiriff  v.  Alnwn.  (a) 
"  It  would  be  fit  to  attach  any  person  guilty  of  contempt 
by  libelling  a  judge."] 

That  would  be  done  by  the  Court;   that  is  what  is 
stated  in  the  judgment ;  it  rather  fortifies  the  position. 
What  is  the  argument  of  the  Attorney  General  upon 
the  construction  of  the  act  ?  He  says  there  is  no  provi- 
sion in  the  act  by  which  all  these  functionaries  are  to  sit 
together,  and,   therefore,  he   supposes  there  must  be 
creations  of  inferior  courts.    This  may  or  may  not  be ; 
still,  if  the  business  is  to  be  carried  on  by  the  different 
parties,  they  do  not  constitute  the  Court  of  Bankruptcy, 
and  consequently  cannot  act  as  a  court  of  record ;  and, 
if  the  Court  of  Review  had  all  the  powers  of  a  court  of 
record  by  the  first  section  of  the  act,  the  fourth  section, 
as  to  directing  issues,  is  unnecessary;  for  if,  by  the  first 
section,  it  had  formed  a  court  of  record,  and  had  all  the 
rights,,  incidents,  and  privileges  of  a  court  of  record,  as 
fully  to  all  intents  and  purposes  as  the  courts  at  West- 


(a)  The  King  v  Almony  4  Burr.  2527. 
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1835*  minsCar^  why  do  we  find  a  section  sajring,  to  enforce 
their  orders  and  decrees  they  shall  exercise  all  the  powers 
vested  for  such  purposes  in  any  of  the  courts  of  record  at 
Faoukbb.  Westminster  ?  Their  power,  then,  is  confined  to  the  power 
given  by  the  4th  section,  which  does  not  refer  to  fining 
or  imprisoning  for  contempt.  So,  again,  these  Subdi- 
vision Courts  are  to  sit  fi>r  certain'purposes,  but  there  is 
no  section  in  the  act  extending  to  them  the  limited 
powers  which  are  given  by  the  4th  section  to  the  Court 
of  Review.  The  6th  section  gives  the  Subdivision  Court 
the  same  powers  which  belonged  to  the  old  commis- 
sioners ;  but  if  the  single  commissioner  is  to  be  armed, 
inferentially,  with  this  irresponsible  power  oyer  the  pro- 
perty and  liberty  of  the  subject,  how  can  it  exist  con- 
sistently with  the  7th  section  of  the  act,  which  restricts 
the  single  commissioner  fix>m  committing  under  any 
circumstances  whatever  ? 

The  34th  section  of  6  Geo.  4,  following  the  one  in 
which  the  commissioners  had  power  given  them  to  com- 
mit, contained  clear  cases  of  contempt ;  but,  by  section  7, 
no  single  commissioner  shall  have  power  to  commit  any 
person  examined  before  him  otherwise  than  so  and  so, 
but  he  is  to  have  the  powers  conferred  by  the  former 
act  But  what  were  these  powers?  why,  to  commit  any 
person  refusing  to  be  sworn,  or  to  answer  satisfisu;torily, 
or  to  answer  lawful  questions,  or  to  produce  his  books 
when  required  by  the  commissioners.  Take  any  one  of 
these  cases ;  they  are  clear  contempts,  and  yet  the  com- 
missioner has  no  power  to  commit,  but  must  refer  it  to 
the  Subdivision  Court.  Is  not  this  conclusive,  that  the 
commissioner  has  not  the  powers  of  a  court  of  record. 
What  absurdity  would  it  be  !  You  cannot  commit  for  any 
one  of  the  contempts  under  the  former  act,  and  yet  you 
may  for  another  contempt  which  has  nothing  to  do  with 
the  course  of  proceeding.      So  &r,  then,  from  there 

14 
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being  a  power  inferendally  given  to  the  commissioners        1835. 
under  this  new  act,  it  is  plain  the  framers  of  it  did  not        'Z 
intend  to  trust  the  single  commissioner,  even  with  the  9. 

powers  exercised  by  the  commissioners  under  the  old  Faulkner, 
act  of  parliament.  Now,  under  the  old  act,  commis- 
sioners had  no  power  to  commit  even  for  a  contempt  in 
the  very  &oe  of  the  Court;  it  was  found  necessary  to 
pass  an  act  (a),  which  is  still  in  force,  by  which  the  com- 
missioners were  authorized  to  order  into  custody  any 
person  who  should  be  guilty  of  riot  or  disturbance,  and  to 
have  them  taken  before  a  magistrate.  The  act  has  given 
no  such  power  to  the  commissioner ;  it  in  truth  leaves  it 
precisely  as  it  stood  before^  with  this  exception,  that  it 
has  narrowed  it  as  to  the  power  of  committing  or  fining 
for  contempt.  The  other  sections  referred  to  strengthen 
the  position.  The  10th  section  is  one  as  to  the  case  of 
attorneys  and  solicitors  practising,  and  being  guilty  of 
contempt.  -First,  there  is  the  7th  section,  taking  the 
contempts  provided  for  by  the  former  act  to  the  Subdi- 
vision Court ;  then  we  find  the  contempt  created  in  the 
10th  section,  which  is  to  be  brought  before  the  Court  of 
Review ;  then  there  is  the  16th  section  (i),  by  which 

(a)  1  &  2  Geo.  4.  c  1 1 5, 8. 8.  to  fiats  isf oed  in  pursuance  tbere- 
{6)  **  And  be  it  enacted,  that  all  of»  and  to  all  proceedings  under 
the  laws  and  statutes,  rules  and  the  same,  and  to  all  the  subject 
orders,  now  in  force  relating  to  matters  of  such  proceedings,  and 
bankrupts,  or  to  commissioners  of  to  all  persons  concerned  therein 
bankniptyor  to  proceedings  under  or  in  anj  war  aflected  thereby,  to 
such  comnrissiooi,  or  to  the  sub-  all  intents  and  purposes  whatso- 
ject  matters  of  such  proceedings,  e?er,  as  if  eveiy  such  fiat  were  a 
or  to  the  persons  concerned  commission  of  bankrupt  under  the 
therein  or  in  any  way  affected  great  seal  of  the  United  King- 
thereby,  shall  in  like  manner  ex-  dom  of  Great  Britain  and  Ireland, 
teed  and  be  construed  to  eitend  sare  and  except  as  may  be  other- 
in  eveiy  respect,  aa  &r  as  the  same  wise  directed  by  this  act."^!  &  9 
may  be  applicable,  to  this  act,  and  W.  4,  c.  56,  s.  1 6. 
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1835.        commissioners  of  bankrupt  now  have  precisely  the  same 
-  powers  and  privileges  and  the  same  protection  as  was 

o.  given  to  commissioners  before,  and  to  every  body  who 

Faulkkkr.  actg  ^njer  it.  Then  the  30th  and  38th  and  21st  sec- 
tions  were  referred  to.  As  to  the  21st,  which  provides 
that'  the  judge  may  act  as  commissioner,  he  has  no 
power  when  sitting  in  diat  capacity  to  fine,  or  any 
thing  of  the  kind.  Even  in  cases  provided  for  by  the 
act,  if  a  judge  should  act  as  commissioner,  and  a  party 
should  be  guilty  of  those  several  species  of  contempt,  the 
judge  must  bring  it  before  the  Court  of  Review.  The 
commissioners  act  in  two  capacities,  the  one  as  forming 
a  part  of  the  Court  of  Bankruptcy,  the  other  as  judges  of 
the  Subdivision  Court.  They  are  not  acting  by  the 
7th  section  as  judges  of  the  Court  of  Bankruptcy ;  the 
persons  who  do  in  effect  constitute  the  non-existing 
Court  of  Bankruptcy,  and  are  judges  of  the  Court,  have 
also  another  office  conferred  upon  them  by  the  7th 
clause,  giving  them  the  same  powers  as  the  old  commis- 
sioners ;  but  in  order  to  show  that  the  character  of  com- 
missioner, qiuL  commissioner,  and  the  character  of  com- 
missioner as  judge  is  dissimilar,  the  judges  cannot  act 
as  commissioners  without  a  special  power  given  them  by 
the  21st  section  of  the  act. 

With  respect  to  the  30th  section,  I  do  not  see  that  it 
throws  any  light  upon  the  subject.  Then  the  section 
with  respect  to  agreeing  to  arbitration.  Now  it  pro- 
bably may  be  contended,  from  all  the  purview  of  this 
act,  (because,  although  the  act  is  not  clearly  worded, 
there  is  enough  to  show  that  where  the  Court  of  Bank- 
ruptcy is  used  subsequently  it  means  the  Court  of  Re- 
view,) that  the  single  commissioner  has  the  power  to 
issue  an  attachment  for  the  non-performance  of  an 
award  submitted  to  before  him.  There  is  not  the 
slightest  pretence  for  saying  that  such  power  is  vested 
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in  the  commissioner.  It  is  obvious  that  *^  the  said  1835* 
Court"  in  the  38th  section,  by  which  the  judges  and  "T — 
commissioners  may  take  the  examination  either  vivd  voce  «. 

or  upon  affidavit,  means  the  Court  of  Bsmkruptcy ;  and     '^aulknkiu 
in  no  one  part  of  the  act  is  the  word  "  Court"  used  as 
applicable  to  a  commissioner ;  it  is  either  with  reference 
to  the  Court  of  Review,  the  Subdivision  Court,  or  the 
Court  of  Bankruptcy. 

We  submit,  therefore,  that  the  commissioner  has  not 
this  power,  and  that  under  no  circumstances  a  judge,  as 
a  judge  of  a  court  of  record,  could  impose  this  fine ;  and, 
if  we  are  confined  to  the  act,  that  upon  the  construction 
of  it  the  legislature  never  contemplated  extending  this 
power  to  commissioners  of  bankrupt,  and  that  there  is 
not  a  syllable  in  it  from  which  it  can  be  inferred. 

Lord  Abinger  .*  —  If  I  felt  any  doubt  upon  this  case 
I  should  have  taken  some  time  to  consider  it,  both 
from  the  importance  of  the  question,  and  from  the 
respect  I  feel  for  the  commissioner  by  whom  the  order 
has  been  made ;  who,  in  his  anxiety  to  discharge  his 
duty  to  the  public,  and  to  protect  the  dignity  of  his 
court,  appears  to  me  to  have  erred  in  his  construction 
of  this  act  It  is  not  very  clearly  penned,  and  during 
the  course  of  the  argument  my  mind  has  fi*equent]y 
fluctuated,  and  I  have  hesitated  again  and  again  before 
I  could  arrive  at  what  appears  to  me  to  be  the  correct 
conclusion.  I  am  satisfied  that  Mr.  Fane  has  exercised  a 
power  not  authorized  by  the  act.  The  argument  is,  that 
the  first  clause  of  the  act  which  constitutes  the  Court  of 
Bankruptcy  makes  that  Court,  together  with  every  judge 
and  commissioner,  a  court  of  record,  possessing  all  the 
rights,  incidents,  and  privileges  of  a  court  of  record. 
It  is  contended  that  the  commissioner,  when  exer- 
cising any  functions  with  which  the  act  invests  him. 
Vol.  II.  z 
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1835.        is  sitting  as  a  judge  of  a  court  of  record;  but  this  ap- 

-—^         pears  to  me  to  be  a  construction  by  inference  only,  and 

i;.  I  cannot  think  that  such  an  important  power,  the  ex* 

Faulkner,     ercise  of  which  is  always  attended  with  considerable 

nicety,  and  sometimes  with  great  difficulty  and  delicacy^ 

would  be  vested  by  inferential  construction  instead  of 

express  enactment;  and  this,  too,  in  an  act  which  pretty 

clearly  defines  in  the  original  clause  what  the  powers  of 

the  Court  of  Review,  the  Subdivision  Courts,  and  the 

commissioners  are,  and  goes  so  far,  where  the  very  subject 

of  contempt  is  mentioned,  as  to  define  what  shall  be 

done  in  that  particular  case. 

It  is  sufficient  to  say,  if  we  are  bound  to  find  a  mean- 
ing for  every  word  in  that  clause,  that  the  incidents  and 
rights  given  to  a  judge  of  record  were  meant  to  protect 
him  from  being  liable  to  the  consequences  of  an  action 
for  any  act  he  might  do  in  exercising  his  functions ;  but  it 
would  not  follow  from  this  that  the  legislature  intended 
to  give  him  all  the  powers  of  a  judge  of  record  to  the 
full  extent;  and  that  the  act  did  not  mean  to  do  so  is 
plain,  for  it  has  not  eontented  itself  with  leaving  the 
supposed  powers  doubtful,  but  in  many  of  the  clauses  it 
defines  what  those  powers  shall  be.  It  is  sufficient, 
therefore,  to  say,  that  the  clause  in  the  act  creating  a 
court,  and  which  in  no  part  of  the  subsequent  clauses 
«eems  to  have  any  functions  in  existence,  namely,  the 
Court  of  Bankruptcy,  meant  (if  the  clause  has  any  mean- 
ing at  all)  only  to  give  to  any  act  done  by  the  Court,  or 
any  subdivision  court,  or  by  any  judge  or  commissioner 
of  any  court,  the  same  privileges  and  protection  that  a 
judge  of  a  court  of  record  would  have.  A  judge  of  a 
court  of  record  very  often  is  engaged  in  the  perform- 
ance of  functions  which  are  wholly  miconnected  with 
his  power  of  committing.  A  judge  of  the  Court  of 
King's  Bench  who  grants  a  warrant  at  chambers  is  pro- 
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tected,   although  he  should  mistake  the  jurisdiction.         18S5. 
•Nobody  would  imagine  that  a  judge,  because  he  might         T 
grant  a  warrant  on  an  information  laid  before  him,  t;. 

•could,  in  his  private  capacity,  as  a  judge  of  a  court  of  '•^^^^nek. 
record,  punish  any  man  for  a  contempt  by  fining  him. 
Suppose  an  application  is  made  for  a  warrant,  and  at 
the  moment  he  is  «about  to  grant  it,  any  letter  were 
presented  to  him,  or  any  insult  offered  to  him,  I  believe 
there  is  no  case  to  be  found  where  a  judge  has  ventured 
to  fine  or  imprison  without  the  authority  of  the  court 
Again,  the  judges  of  the  different  courts,  who  are  dis- 
charging their  judicial  functions  separately  and  in 
chambers,  as  ancillary  to  the  g^ieral  business  of  the 
court,  have  never  yet  ventured  to  act  as  courts  of 
record ;  they  are  judges  of  record,  but  they  do  not,  when 
they  act  individually,  even  when  they  are  discharging 
part  of  their  judicial  functions,  assume  to  themselves 
the  power  of  a  court  of  record,  which  is  illustrated  by 
the  instance  referred  to,  —  that  an  order  of  a  judge  at 
chambers  cannot  be  enforced  by  attachment,  but  must 
be  made  first  a  rule  of  court  before  there  is  any  con*^ 
tempt  in  violating  it. 

Bat,  to  go  further,  it  appears  to  be  the  object  of 
the  act  to  establish  a  Court  of  Review,  consisting  of  four 
judges,  and  to  appoint  six  commissioners,  of  whom  three 
may  form  a  Court  of  Subdivision,  and  the  other  three 
another  Court  of  Subdivision ;  and  that  this  Court  should 
have  all  the  jurisdiction  that  the  Court  of  Chancery 
before  had  in  bankruptcy,  and  that  the  Courts  of  Sub- 
division should  have  aU  the  authority  and  power  that 
commissioners  of  bankrupt  had  before.  If  you  take 
away  that  section  which  specifies  what  the  commis- 
sioners do  when  they  sit  singly  they  would  have  no 
right  to  sit  singly  at  all;  they  would  only  have  the 
right  to  sit  in  subdivision,  to  perform  the  same  duties 
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18S6.       which  were  previously  performed  by  the  conmiissionera  of 
~  bankrupt.    Then  comes  a  clause  for  the  purpose  of  giving 

9.  more  facility  to  the  act  in  operation,  to  enable  one  com- 

missioner to  do  what?  why  to  exercise  the  same  fiinc^ 
tions  which  commissioners  of  bankrupt  exercised  before. 
Three  commissioners  of  bankrupt  were  by  the  old  law 
to  constitute  a  proper  tribunal;  three  commissioners 
now  form  the  Court  of  Subdivision.  But  it  occurred  to 
the  iramers  of  the  act  that  it  would  be  convenient  in 
many  cases,  as  the  business  increased,  to  allow  one 
commissioner  to  do  many  of  the  official  or  ministerial 
acts,  and  it  gives  him  the  same  powers  and  authorities 
which  the  commissioners  of  bankrupt  possessed  under 
the  act  then  in  existence.  What  were  those  powers  and 
authorities?  They  were  limited  and  defined  by  pre- 
vious acts  of  parliament,  and  undoubtedly  they  did  not 
embrace  the  authority  now  in  question,  of  committing 
for  a  contempt,  because  we  all  know  that  an  obstruc- 
tion or  contempt  of  the  commissioners  would  have  been 
punished  only  by  an  attachment  from  the  Court  of 
Chancery,  on  complaint  made  to  the  Chancellor ;  and 
by  the  construction  of  the  second  clause  of  the  act  all 
the  powers  which  the  Court  of  Chancery  had  exercised 
before,  on  any  complaint  made  from  the  commissioners, 
it  appears  to  me  the  Court  of  Review  may  exercise  now ; 
and  therefore  I  see  no  difficulty  at  all  in  allowing  the 
commissioner,  when  he  is  acting  in  his  individual  capa- 
city, and  meets  with  an  obstruction,  to  bring  his  com^ 
plaint  before  the  Court  of  Review,  in  like  manner  as  he 
might  have  brought  it  before  the  Chancellor.  The 
commissioner,  then,  has  all  the  authorities  and  powers 
that  the  three  commissioners  of  bankrupt  had  before^ 
with  one  exception,  which  applies  very  strongly  by 
analogy  to  the  case  now  before  the  Court ;  he  cannot 
commit  as  the  tlu'ee  commissioners  might  have  done; 


FaU1.KN£E. 


CASES  IN  BANKRUPTCY.  ,341 

here  his  power  is  qualified^  as  this  power  is  vested  in        .1835. 
the  Subdivision  CourU      It  appears,  therefore,  finding  p 

nothing  in  the  direct  words  of  the  act  to  give  this  power,  _  v. 
but  that,  on  the  contrary,  there  is  something  like  a  jea- 
lousy against  the  act  of  a  single  commissioner  exercising 
even  the  same  power  which  the  three  commissioners  exer- 
cised before  under  the  old  act,  and  that  the  power  of  the 
single  commissioner  is  actually  referred  to,  and  founded 
on  the  powers  possessed  by  the  former  commissioners, 
who  were  admitted  not  to  possess  this  power, — ^it  appears 
to  roe  we  should  put  a  violent  construction  on  this  act 
if  we  thought  that  it  authorized  the  commissioners,  sit- 
ting separately,  and  performing  the  functions  of  the 
fermer  commissioners  of  bankrupt,  and  with  the  same 
authorities,  but  somewhat  more  limited,  to  exert  a  power 
of  committing  for  contempt. 

This  opinion  makes  it  unnecessary  to  consider  whether 
the  proceeding  brought  before  the  Court  was  that  sort 
of  contempt  or  obstruction  of  the  Court  which  in  a 
court  of  record  might  be  punished.  That  is  always 
a  difficult  question  to  be  considered,  and  I  am  very 
glad  we  are  not  bound  now  to  enter  into  it.  Upon  thtt 
whole,  it  appears  to  me,  even  supposing  it  to  have  been 
such  a  contempt  as  would  have  justified  the  commis- 
sioner in  referring  it  to  the  Court  of  Review  to  com-^ 
mit,  yet  that  in  this  case  the  commissioner,  sitting 
separately,  had  no  power  to  exercise  this  authority,  and 
therefore  I  think  the  rule  must  be  made  absolute. 

Mr.  Baron  BoOand .-  —  I  am  of  the  same  opinion  ; 
and,  after  the  observations  made  by  the  Lord  Chief 
Baron,  I  might  content  myself  with  simply  expressing 
my  acquiescence  in  his  judgment;  but  as  it  is  a 
new  question,  and  of  great  importance,  I  will  state 
the  reasons  of  my  concurrence  with  his  Lordship.     It 
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1835.        appears,  that  in  order  to  carry  into  execntiim  a  mea* 
~ —         sure    of  very    great   importance,    and   which   to   the 
V.  knowledge  of  us  all  had  for  some  years  excited  great 

Faulknek.  interest,  it  was  thought  right  to  select  ten  persons  to 
subdue  the  very  great  press  of  business  which  might 
offer  itself  to  their  attention,  which  ten  persons  were  to 
constitute  a  Court  of  Bankruptcy,  possessing  the  same 
powers  and  privileges  possessed  by  courts  of  law  or  judges 
at  Westminster,  although  it  does  not  appear  that  the 
ten  have  in  practice  ever  sat.  These  ten  persons,  thus 
constituting  a  Court  of  Bankruptcy,  are  subdivided  into 
different  tribunals.  By  the  second  section  a  Court  of 
Review  is  formed  of  three  of  the  judges  of  that  Court,  or 
the  wbole^  if  they  think  proper  to  sit;  and  by  the 
second  section  the  Court  of  Review  is  to  hear  certain 
matters  that  are  to  be  brought  before  it  It  is  by  the 
fourth  section  (a)  enabled  to  order  issues  to  be  tried ;  and 
by  the  sixth  section  {b)  the  six  commissioners  are  divided 
into  two  Subdivision  Courts.  Now,  these  are  the  Courts 
that  are  to  exercise  their  functions  under  this  bill ;  but 
in  order  to  facilitate  the  intent  of  the  act  of  parlia- 
ment, and  to  carry  it  more  fully  into  operation,  the  legis- 
lature has,  by  the  seventh  section  (ft),  provided  that  any 
one  commissioner  may  sit  to  perform  the  functions  that 
were  performed  by  commissioners  of  bankrupt  under 
the  old  act. 

To  form  a  correct  view  of  the  intention  of  the  legis- 
lature, let  us  for  a  moment  consider  how  the  busyiess  was 
transacted  before  this  act  passed  into  a  law.  Every  one 
who  is  familiar  with  the  manner  in  which  business  was 
done  by  the  commissioners  under  the  old  act  must  know, 
that,  from  the  very  great  press  of  business,  it  was  abso- 
lutely necessary  for  one  of  the  commissioners  separately 
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to  act  {as  a  judge  of  the  other  Court  sits  now  apart  from        1835. 
us),  who,  by  examining  the  witnesses,  and  taking  the         ' 
proof  of  debts,  saved  time,  and  greatly  facilitated  busi-  v. 

ness.  Of  the  propriety  of  this  mode  of  proceeding  doubts  Faulkner. 
were  occasionally  expressed:  in  order,  therefore,  to 
throw  a  protection  round  commissioners  sitting  alone, 
this  7th  clause  (a)  gives  to  one  commissioner  all  the 
powers  possessed  by  the  commissioners  under  the  old 
act  of  parliament;  but  it  goes  further;  for  it  takes 
from  him  that  power  which  three  commissioners 
under  the  old  act  possessed,  vie.  the  power  of  com- 
mitting; clearly  showing,  that  the  legislature  did 
not  mean  to  intrust  this  great  power  to  a  single 
commissioner,  when  sitting  in  his  individual  character. 
By  the  10th  clause  I  think  it  perfectly  clear,  that,  in 
matters  of  contempt,  the  legislature  has  shown  that  it 
has  not  invested  the  single  commissioner  with  the 
power  now  contended  for ;  because,  althoygh  it  may  be 
said  that  it  is  doubtful  whether  an  attorney  or  solicitor 
practising  in  the  Court,  without  being  duly  admitted, 
could  be  said  to  be  guilty  of  a  omtempt,  unless  it  had 
been  made  so  by  the  legislature,  yet,  having  been  made 
a  contempt,  how  is  it  dealt  with  by  the  act?  and  the 
answer  is  obvious;  the  act  says  he  shall  only  be  liable  to 
punishment  upon  complaint  to  the  Court  of  Review, 
^^y^  hy  a  parity  of  reasoning,  if  a  contempt  can  be 
punished  by  the  single  commissioner,  cannot  this  con- 
tempt be  punished  ?  I  cannot  conceive  a  greater  con- 
tempt than  a  person  practising  as  an  attorney  in  cases  of 
bankruptcy  who  is  not  permitted  to  do  so  by  the  law  of 
the  land.  On  these  grounds  I  perfectly  agree  with  what 
has  been  said  by  the  Lord  Chief  Baron.  I  had  originally 
no  doubt,  and  I  am  more  confirmed  in  the  opinion  I  had 
Ibrmed  by  what  I  have  heard  to-day. 


(fl)  Anie,  page  3 1 8. 
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1835.  Mr.  Baron  Aldergon:  —  I  am  of  the  same  opinion.. 

I  quite  agree  in  the  law  as  laid  down  by  the  Attorney 

„.  General,  that,  if  there  be  a  power  to  commit  for  con- 

Faulkner.  tempt,  the  contempt  is  not  examinable  before  this 
Court.  The  essence  of  giving  such  a  power  is,  that  it 
should  be  exercised  at  the  discretion  of  the  judge ;  but 
for  this  very  reason  it  seems  important  to  consider 
whether  so  large  a  power  is  given  by  the  legislature^  and 
vested  irresponsibly  in  the  hands  of  any  man  whatever. 
We  ought  to  have  clear,  not  inferential,  authority  for  that* 
The  main  stress  of  the  Attorney  General's  argument 
rests  on  the  first  dause  of  the  act  (a) ;  but  it  seems  to  me 
that  die  first  clause  may  have  a  very  reasonable  con- 
struction without  giving  to  the  single  commissioner 
this  great  power.  It  is  said,  that  by  the  words  of  the 
first  section  every  commissioner  possesses  the  powers 
and  privileges  of  a  court  of  record  as  fully  as  they  are 
exercised  by  the  courts  of  record  at  Westminster ;  but 
the  words  of  this^  as  of  every  act,  are  to  have  a  reason^ 
able  construction,  and  they  may  have  a  very,  reasonable 
construction  by  being  construed  distributively ;  that  is, 
by  giving  the  Court  of  Bankruptcy  the  incidents  and 
privileges  of  a  court  of  record,  and  by  giving  to  judges 
and  commissioners  of  courts  of  bankruptcy  the  rights, 
incidents,  and  privileges  that  belong  to  a  judge  of 
a  court  of  record.  No  one  of  the  rights,  privileges, 
and  incidents  of  a  judge  of  a  court  of  record  necessarily 
carries  with  it  the  power  of  committing  for  contempt; 
and  therefore  it  seems  to  me,  that  the  first  clause,  being 
construed  distributively,  may  have  a  perfectly  sensible 
construction,  being  intended  to  constitute  the  court  as 
a  court  of  record,  with  all  its  rights,  incidents,  and 
privil^es ;  that  is,  having  its  records  treated  as  all  the 
other  records  of  another  court,  and  each  of  its  judges 

(a)  Anlc,  page  513, 
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having  the  same  protection  and  privileges  which  judges         1835. 
of  the  courts  of  record  have,  of  not  being  answerable  in         "T 
an  action  for  any  opinion  or  acts  which  they  have  done     _     v. 
in  their  judicial  capacity  and  character*     That  will 
give  a  dear  and  sensible  construction,  without  inferring 
this  irresponsible  power ;  and  it  seems  to  me  that  it  is 
much  more  consistent  with  the  other  clauses  of  the  act. 
For  instance,  it  appears  much  more  consistent  with  the 
fourth  section  (a)  than  the  construction  put  upon  it  by 
the  Attorney  General,  that  each  of  the  judges  and  each 
of  the  commissioners  has  the  full  power  of  a  court  of 
record,  and  yet  we  find  the  Court  of  Review  itself, 
which  consists  of  four  of  the  superior  members  of  this 
Court,  has  only  those  powers  to  enforce  its  orders  and 
decrees  which  are  vested  in   the  courts  of  record  at 
Westminster.  .  A  special  power  is  given  to  the  Court 
of  Review  unnecessarily  by  the  fourth  section  (a),  if  the 
first  section  had  given  them  all  the  powers,  and  all  the 
privileges,  and  all  the  incidents,  but  not  unnecessarily 
if  the  construction  I  put  on  the  act  be  the  true  one. 
So  the   7th  section  is   utterly  inconsistent  with   the 
argument,  that  the  commissioners  have  all  this  power. 
The  7th  section  (b)  gives  to  the  commissioner,  when 
he  sits  alone,  the  same  powers  that  were  before  vested 
in  commissioners  of  bankrupts ;  and  then  it  goes  on 
to  provide,  that  he  shall  not  have,  to  the  full  extent, 
the  same  powers  which  those  commissioners  previously 
exercised;   for  it  prohibits  him  from  committing  the 
bankrupt,  or  other  person  examined  before  him,  other- 
wise than  to  the  custody  of  the  messenger  or  other 
officer,  to  be  brought  up  before  a  Subdivision  Court  or 
the  Court  of  Review.     Now,  if  each  of  these  commis- 
sioners had  all  the  powers  incident  to  a  court  of  record, 
he  would  have   larger  powers  than  commissioners  of 

(a)  AntCf  page  316.  {b)  Ante,  page  519. 
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1835.        bankrupts   had   before;   and  yet  by  tlie   7th   section 
j^g^  the  act  gives  him  less  extensive  powers  than  oommis* 

V-  sioners  of  bankrupt  exercised  before.     I  think,  there- 

fore, to  adopt  the  general  construction  which  is  sought 
to  be  inferred  from  the  words  of  the  first  section  would 
be  to  convict  the  framers  of  the  act  of  very  strange  care- 
lessness, in  wording  the  act  so  as  to  make  it  utterly 
inconsistent  with  itself;  but  the  view  I  take  of  it  seems 
to  make  the  act  quite  consistent  with  itself  inasmuch 
as  it  is  reasonable  they  should  have  the  protection  of 
a  judge  of  record,  but  with  powers  not  quite  so  exten- 
sive as  those  possessed  by  the  other  commissioners. 
There  are  other  sections  in  the  act  leading  to  the  same 
construction ;  and  it  seems,  taking  the  whole  together, 
that  the  most  reasonable  construction  of  this  act  is  to 
consider  the  first  section  as  giving  the  privileges  to 
judges,  and  not  powers,  (a)     If  so,  then  Mr.  Font  has 


y<i  ^n  consequence  o  this  case  nisable  bj  the  said  Court  of  Re- 
it  was  enacted,  by  5  &  6  W.  4,  view,  to  which  the  same  may  be 
C.99,  6. 85>  that  ^e%*ery  judge  or  referred  by  any  Mich  judge  or 
commissioner  appointed  or  to  be  commissioner  aa  aforesaid ;  and 
appointed  by  virtue  of  the  said  the  said  Court  of  Review  shall 
first-recited  act,  sitting  alone  and  have  full  power  to  deal  with  the 
acting  in  execution  of  the  duties  same  as  a  contempt  of  the  said 
imposed  upon  him  as  such  judge  Court  of  Review :  Provided  also 
or  commissioner,  shall  have,  use,  that  nothing  herein  contained 
exercise,  and  enjoy  all  the  powers,  shall  be  deemed  or  taken  to  di- 
rights,  privileges,  and  exemptions  minish  or  affect  the  power  by  the 
of  a  court  of  record :  Provided  sud  first-recited  act  given  to  any 
always,  that  nothing  herein  con-  such  judge  or  coramisuoner  of 
tained  shall  be  deemed  or  taken  committing  any  person  examined 
to  authorize  or  empower  any  such  before  him  to  any  messenger  or 
judge  or  commisaoner  sitting  other  officer  of  the  Court  of 
alone  to  impose  any  fine  or  com-  Bankruptcy." 
mit  for  a  contempt  of  court,  but  Q.  i.  Can  any  doubt  be  en- 
every  contempt  of  any  such  judge  tertained  of  the  wisdom  of  this 
or  commissioner,sitting  alone  and  enactment  f  Although  it  may  be 
acting  as  aforesaid,  shall  be  cog-  supposed    that    one   judge,    se- 


CASES  IN  BANKRUPTCY.  347 

conceived  himself  to  be  invested  with  a  power  which  the         1835. 

law  has  not  given  to  him.     I  think,  therefore,  the  rule  p 

must  be  made  absolute.  v. 

Rule  absolute.  Faulkner. 

lected  for  his  great  attainments  acts  without  any  check  from  Ha- 
as a  Lord  Chancellor,  and  sur-  bility  to  an  action,  if  his  conduct 
rounded  by  all  the  ability  of  the  be  unjust  or  illegal;  without  any 
profession,  is  the  best  constituted  check  from  his  profession ;  and 
tribunal,yet  great  doubt  has  been  without  any  fear  of  removal  by 
entertained  upon  this  subject.  the  Lord  Chancellor.  It  has  been 

From   facts  which   have   oc-  said,  that  in  private  conversation 

eurred  in  our  own  times,  it  can-  the  word  most  to  be  avoided  is 

not  but  have  occasionally  passed  the  monosyllable  L 

across  the  mind  of  every  man,  I  trust  that  none  of  my  readers 

that  whatever  may  be  the  advan-  will  be  so  unjust  to  me  as  to 

tagei  attendant  upon  the  consti-  imagine  that  these  general  obser- 

tution  of  a  tribunal  with  one  Tations  have  any  allusion  directly 

judge,  it  is,  when  the  science  is  or  indirectly  to  the  commissioner: 

extensive,and  the  appeal  attended  it  has  been  my  good  fortune  for 

with  delay  and  expense,  exposed  many  years  to  live  in  habits  of 

to  considerable  evils.  intimacy    and    friendship    with 

The  58th  aphorism  in  Bacon^s  Mr.  Fane  :  in  private  life  I  think 

celebrated  work  upon  universal  of  him  with  great  afiection  and 

justice  is,  in  speaking  of  courts  respect,  and  I  well  know,  that  to 

of  equity,    as    follows :  —  "At  the  public  his  only  wish  is  kindly^ 

curiiie  ills  uni  viro  ne  commit-  faithfully,  and  fearlessly  to  di»* 

tantur,  sed  ex  pluribus  constent :  charge  his  public  duties. 

nee  decreta  exeant  cum  silentio,  Q.  2.  WiU  not  the  provision  in 

sed  judices  sententiae  suae  rationes  this  clause  of  reference  to  the  Court 

adducant,   idque   palam,    atque  of  Review  render  the  power  of 

astante  coronA:    ut    quod  ipsA  committing  for  contempt  whoUt/ 

potestate  sit  liberum,  faroatamen  inoperative^  unless,  indeed,  it  is 

et  existimatione  sit  circumscrip-  to  be  supposed  that  a  commis- 

tum."  sioner  is  to  present  a  petition 

If  such  be  the  case  with  respect  supported  by  affidavits,  and  in* 

to  superior  tribunals,  it  is  easy  to  curs  all  the  expenses  and  risks 

conceive  what  errors, — what  ex-  attendant  upon  litigation, 

cesses  will  exist  in  an .  inferior  Q.  3.  Ought  not  each  tribunal 

tribunal,  when  one  commissioner  to  consist  of  two  commissioners  9 

B.  M. 
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Lords        Ex  parte  W  ATKINS.  —  In  the  matter  of  KIDDER* 

COMMIS-       ^p 

siONERS.      1  HIS  was  an  appeal  from  the  decision  of  the  Court  of 
July  28,       Review,  as  reported,   1  Mont.  8f  Ayr.  689,  on  the  fol- 
^^^'        lowing 

Where  shares  of 

a  company  SPECIAL   CASE: 

stand  in  the 

name  of  the  In  1827  Wotkins  was  the  holder  of  two  shares  in  the 

is  on  aU  oo^^  Economlc  Assurance  Company,  London,  which  shares  then 
sions  the  only      gtood  in  the  books  of  the  Company  in  his  name.   Watkins  in 

apparent  owner,  ■       *' 

and  has  posses-  June  1827  purchased,  through  the  agency  and  assistance 
tificates  of  the"  ^^  Allen,  then  one  of  the  directors  of  the  Company,  and 
shares,  but  the     q^  gy^jj^  described  in  the  certificate  after  set  forth,  six 

shares  belong  to  ^  ^  ' 

another  person,  other  shares  in  the  said  Company,  numbered  respectively 

there^'^a*'"'  '^^j  128,  170,  171,  168,  and  169,  at  250/.  per  share, 

ti^^^tt^r  ®y  ^®  rules  and  regulations  of  the  £xx)nomic  Assurance, 

the  shares  are  in  no  person  (cxoept  director,  which  Watkins  was  not)  is 

t:Stct  capable  of  holding  in  his  own  name  more  than  two 

the  bankrupt,  shares:   many  persons  are,  however,  beneficially  inte- 

Thatone  of  the  rested  in  more  than  two  shares,  by  having  the  additional 

actuary  knew  shares  entered  in  the  books  of  the  Company  in  the  name 

bT^TuiJct'***  ^^  names  of  another  person.     Many  additional  shares 

rupt*8,  is  not  are  so  held  by  different  persons.     Watkina  requested  the 

prevent  reputed  bankrupt,  Kidder,  to  allow  two  of  the  six  additional 

ownership,  shares  to  stand  in  his  name  in  the  books  of  the  Com- 

Ex  parte  Wat-  pany  in  trust  for  him,  to  which  Kidder  assented.     And 

kins,  1  Mont.  &  n    \         »•%•%»•        t     t 

Ayr.  685,  re-  two  ot  the  SIX  additional  shares,  numbered  73  and  128 
versed.  respectively,  were  accordingly  entered  in  the  books  of 

the  Company  in  the  name  of  Kidder.  Watkins  paid  the 
whole  of  the  purchase  money  for  the  two  shares  num- 
bered 72  and  128,  as  well  as  for  the  other  four  herein- 
before mentioned,  and  all  expenses  attending  on  the 
purchase  thereof. 

The  only  evidence  which  the  holders  of  shares  have 
of  their  right  to  such  shares,  besides  the  entry  in  the 


Trustees. 
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re^ster  and  books  of  the  Company,  is  a  certificate  under        1835. 
the  hands  of  three  of  the  trustees  of  the  Company.     The 
certificates  of  the  two  shares  numbered  73  and   128,      Watkins. 
were  as  follow:—  '»  *®  "«^^^ 

of 

**  Economic  Life  Assurance  Society.  Kiddsb. 

**  This  is  to  certify  that  John  Kidder  is  the  holder  of 
one  share,  numbered  as  under,  of  and  in  the  temporary 
capital  of  the  Economic  Life  Assurance  Society  in  London, 
as  appears  by  the  register  in  the  office,  and  the  said  John 
Kidder  is  entitled  to  all  advantages  arising  from  the  said 
shares,  subject  to  the  several  conditions  and  stipulations 
of  the  agreement  of  settlement  establishing  the  society. 

<^  Witness  our  hands^  &c. 

"  L.  B.  AUetiy 
"  Thomas  Fenn, 
«  No.  73,  «  John  Knowles, 

<^  Entered  John  NayloTj  Actuary*'' 

Immediately  after  the  two  shares,  numbered  73  and 
128,  were  entered  in  the  books  in  the  name  oi  Kidder  ; 
and  on  the  same  day  Kidder  duly  made,  executed,  and 
delivered  to  Watkins  a  declaration  of  trust  in  the  fol- 
lowing  terms :  — "  I,  John  Kidder^  of,  &c.  do  hereby 
declare,  that  the  two  shares  numbered  ,  standing  in 

tny  name  in  the  Economic  Life  Assurance  Office,  werd 
purchased  and  paid  for  by  George  Price  Watkins^  with  his 
own  monies  and  for  his  own  sole  benefit^  and  that  my 
name  is  only  made  use  of  in  trust  for  him,  his  executors, 
administrators,  and  assigns ;  and  I  do  hereby  engage  to 
assign  the  said  shares  to  him,  or  to  whom  he  shall 
appoint,  at  his  expense,  whenever  required."  Kidder^ 
down  to  the  time  of  the  issuing  against  him  of  the  fiat 
herein-after  mentioned,  always  had  the  certificates  in 
his  own  possession,  and  always  received  the  dividends  on 
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1835*        the  two  shares  numbered  73  and  128,  and  was  always 

""""^        treated  by  the  Company  as  the  real  owner  thereof;  and  all 

Wa  wNs.     notices  of  meetings  and  other  transactions  of  the  Com^ 

lo  the  matter  pm,y  ^^^^  directed  to  Kidder^  and  he  attended  such 

JKioDEK.       meetings  of  the  shareholders^  and  voted  as  one  of  the 

roistered  shareholders. 

That  it  was  well  known  to  Z>.  B.  AUen^  who  was  then 
a  director,  and  to  J.  Naylor^  who  was  then  the  actuary 
of  the  company,  that  the  two  shares,  though  held  by 
Kidder  J  were  the  property  of  G.  P.  Watkins ;  but  be- 
yond such  knowledge  of  Z>.  B.  Allen  and  «7.  Naylor  the 
company  never  received  any  information  that  Kidder 
was  possessed  of  the  two  shares  in  trust  for  Watkins^  or 
otherwise  than  the  owner  thereof.  On  the  3d  of  March 
1834  a  fiat  issued  against  Kidder^  under  which  he  was 
duly  declared  a  bankrupt,  and  George  Burbridge  and 
Edward  ScargiU  were  duly  chosen  assignees.  On  the 
21st  June  1834  fVatkins  presented  his  petition  to  the 
Court  of  Review,  praying  that  assignees  under  the  fiat 
might  join  with  the  directors  of  the  Economic  Insurance 
Office  in  assigning  to  him,  or  such  person  as  he  should 
direct,  the  interest  in  the  shares. 

The  assignees  under  the  fiat  claimed  such  interest  on 
the  ground  that  the  shares,  and  all  rights  to  the  pro* 
ceeds  thereof,  were,  at  the  time  of  the  bankruptcy,  in 
the  possession,  order,  and  disposition  of  Kidder^  as 
reputed  owner  thereof.  The  petition  was  heard  on  the 
30th  of  July  last,  when  the  Court  of  Review  adjudged 
that  the  shares  were  not  in  the  possession,  order,  or 
disposition  of  Kidder  at  the  time  of  his  bankruptcy,  as 
the  reputed  owner  thereof,  and  were  pleased  to  order 
accordingly  that  the  prayer  of  the  petition  should  be 
granted. 

The  assignees  are  advised,  and  submitj  that  such  order 

11 
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was  erroneous,  and  claim  the  two  shares  as  having  been        1835. 

in  the  order  or  disposition  of  Kidder^  and  whereof  he        

was  the  reputed  owner  at  the  time  of  the  bankruptcy.  Watkins. 

The  question  is,  whether  they  be  so  entitled  or  not  ?     ^"  the  mattct 
Settled  and  approved,  13th  of  March  1835,  by  me,  Kidder. 

T.  Erskine. 

Mr«  Monioffu  and  Mr.  Bethell  for  the  appellants :  — 

The  arguments  of  the  respondents  will  be, 

1st,  That  notice  was  not  necessary,  as  this  was  a 
trust. 

2d,  That  if  notice  were  necessary,  sufficient  notice  was 
given. 

As  to  the  trust,  there  was  not  an  uniformity  of 
opinion  by-the  judges  in  the  Court  of  Review.  The 
Chief  Judge  ,said  (a),  *'  Here  the  property  follows  the 
title.  His  tide  is  as  trustee ;  he  holds  as  trustee ;  he 
had  a  right  to  hold.  The  mischief  the  act  intended  to 
remedy  was,  where  the  title  was  in  one  person,  the 
possession  in  another,  as  decided  by  Lord  EUon  in 
ex  parte  MarUn!*  {b)  And  again  (c),  <^  I  do  not  see 
that  the  clause  as  to  trust  property  is  confined  to  cases 
where  the  bankrupt  is  actually  entered  on  books,  &c. 
as  a  trustee ;  bank  stock  is  not  so  entered.  The  shares 
standing  in  the  names  of  the  trustee  was  quite  consistent 
with  the  legal  title  which  was  in  him,  as  Lord  Eldau 
said  in  ex  parte  Martini  (b) 

Sir  Mm  Crass  said  (c),  <^  In  this  case  the  bankrupt 
bad  possesion,  and  he  had  a  legal  title  to  the  possession, 
consequently  the  72d  section  does  not  apply." 


(a)  Ex  parte  Watkim^  1  Mont.  ^  Ayr,  696. 

(b)  S  Ro$e,  ZZ2.    S.  C.  19  Vaey^  494. 

(c)  MxparU  fVatltim,  1  M<mt,  i  Ayr.  697. 
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1835*  The  observations  of  Sir  George  Ease  were  (a),  <<  The 

notice  to  the  director  and  to  the  actuary  is  certainly 

Watcins.      ^ery  material ;  without  that  I  should  doubt  the  effect  of 

In  the  matter  ^j,^  declaration  of  trust.      The  79th  section  does  not 
of 

KiooEK.  Apply  to  this  case,  it  merely  enables  a  party  to  apply  by 
petition  instead  of  Bill.  The  question  is,  was  the  bank- 
rupt a  trustee?  If  so,  the  assignees  have  no  title  to 
the  property.  But  whether  he  were  trustee  or  not 
might  be  a  question.  As  to  the  written  declaration  of 
crust,'  would  that  alone  have  prevented  the  bankrupt 
selling  the  property  or  from  holding  himself  out  the 
reputed  owner  ?  I  should  have  some  difficulty  in  say- 
ing that  this  property  was  not  in  the  reputed  ownerr 
ship^  if  the  right  of  the  petitioner  depended  on  the 
declaration  of  trust  only."  After  which  observations  by 
Sir  Qeorge  Bose,  the  Chief  Judge  said  (6),  *^  My  judg- 
ment was  founded  on  the  existence  of  the  declaradon  of 
trust  alone.'' 

That  the  opinion  of  Sir  George  Rose  expressed  the 
iaw  appears  from  a  moment's  consideration  of  the  prin- 
ciple, and  of  the  cases  which  have  been  decided. 

If  a  secret  declaration  of  trust  were  sufficient  to  pro- 
tect the  proprietor  from  the  consequences  of  enabling 
the  possessor  to  gain  delusive  credit  by  the  possession 
the  statute  would  be  wholly  useless,  the  proper^  would 
be  entrusted,  delusive  credit  would  be  given,  and  the 
secret  trust  would  sanction  the  delusion. 

That  there  are  cases  where  a  trust  will  prevent  the 
operation  of  the  72d  section  is  indisputable ;  but  the 
very  existence  of  these  cases  (which  are  exceptions)  is 
conclusive  against  the  secret  trust  in  the  present  case. 


(a)  Ex  parte  Watkmt^  1  Mont.  |r  Ayr.  €97. 
{b)  Ex  parte  IVatkinSy  1  Mont,  ^  Ayr.  699. 
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Property  in  tlie  possession,  order,  or  disposition  of        1835. 
a  trader  is  prima  /ixcie  in  his  reputed  ownership ;  but      „ 
it  may  be  so  in  his  possession,  order,  or  disposition  as      Watkzns. 
not  to  create  any  such  reputation.     Who  ever  supposed    "     e^  matter 
that  the  property  entrusted  by  the  proprietor  to  a       Kidoss. 
banker  or  a  factor  was  in  his  reputed  ownership  ?     The 
cases,  therefore,  of  property  so  entrusted  as  is  not  within 
section  72  are  instances  of  trusts  of  such  a  nature  as  not 
to  mislead  any  man  conversant  with  mercantile  affairs. 
Trusts  in  the  course  of  trade,  as  to  bankers^  factors, 
&C.  have  therefore  always  been  excluded  from  the  ope- 
ration of  the  statute  for  an  obvious  reason, — because 
they  do  not  create  a  reputation  of  ownership. 

This  is  stated  by  Justice  BuUer  in  Bryson  v«  WyOie  (a), 
who  says, ''  The  case  of  a  banker  or  a  factor  does  not 
come  up  to  the  present;  for  there,  by  the  course  of 
trade,  they  must  have  the  goods  of  other  people  in  their 
possession ;  and  therefore  it  does  not  hold  out  a  false 
credit  to  the  world/'  And  the  same  position  is  stated 
in  Collins  v«  Forbes  (b)  by  Lord  EUenborougky  then  at 
the  bar,  who  says,  ^^  The  distinction  seems  to  be,  where, 
from  the  nature  of  the  person's  dealing,  it  is  notorious 
that  his  possession  is  merely  that  of  an  agent.  There  it 
shall  not  bind  the  principal,  as  in  the  case  of  a  factor ; 
but^  where  the  nature  of  the  dealings  cannot  afford  any 
such  presumption,  there  the  possession  must  bind  the 
property."  Bankers  and  factors  must  have  the  goods  of 
other  people  in  their  possession,  and  therefore  it  does 
not  hold  out  a  false  credit  to  the  world.  So,  too,  trusts, 
from  the  known  relations  of  society,  as  in  the  cases  of 
marriage  settlements,  are  not  within  the  statute,  be- 
cause it  is  notorious  that  the  property  of  feme  coverts 

(a)  Bryion  v.  Wytlict  1  Bos.  4r  PuU.  83. 
{b)  CoUim  V.  Forbes^  3  Tcr.  Rep.  318. 

Vol.  II.  A  A 
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2833.        16  thus  protected ;  ex  parte  Horwood.  (a)    For  the  same 
^-"-^        reason  the  possession  of  furniture  let  at  watering  places, 

Watkivs.     or  job  horses,  &c.  is  not  within  the  statute ;  Lingham 
In  thc^  matter  ^^  jj^^,^  ^ jj 

K]DDER«  But  if  the  reputation  of  ownership  can  be  defeated 

by  a  secret  trust,  the  statute  will  be  a  dead  letter,  for 
every  proprietor  will  secure  himself  by  this  happy  expe- 
dient,  the  contrary  to  which  has  been  considered  law, 
from  the  reign  of  James  to  the  present  time.  It  is 
manifested  by  daily  practice  in  all  cases  of  mortgages, 
when  the  mortgagor  in  possession  ia  trustee  for  the 
mortgagee ;  Myall  ▼•  Bowles  (c),  and  every  case  of  mort- 
gage which  since  that  time  has  occurred;  as  for  instance 
Bryecn  v.  WyUe  {d),  Horn  v.  Baker  (e),  and  every  other 
case  of  mortgage*  In  Thackikwaite  v.  Coek  {/)  there 
was  a  custom  that  purchasers  of  hops  from  hop-merchants 
should  leave  them  in  the  merchant's  warehouse  for  the 
purpose  of  resale,  upon  rent,  undistinguished  from  the 
merchant's  stock,  and  it  was  held  that  this  is  not  such 
a  custom  of  trade  as  will  prevent  the  hops  from  be^ 
coming  the  property  of  the  merchant's  assignees,  in  case 
of  bankruptcy,  as  being  in  his  possession,  order,  and 
disposition.  In  that  case  Sir  James  Manffield  says, 
<^  Though  the  custom  of  a  trade  may  have  the  effect  re- 
ferred to  in  Horn  v.  Baker  (e),  it  must  be  a  custom  much 
more  clearly  proved  than  this  is,  and  must  be  such  a 
custom  that  persons  dealing  with  the  traders  may  see 
and  know  that  the  goods  may  possibly  not  be  the  pro- 
per^ of  the  possessor.     There  is  not  such  a  clear,  dis* 

(a)  Ex  parte  Horwood,  Mont,  ^  Mac.  169,  and  Mont,  24. 

{b)  Lingham  v.  Biggs,  I  JBot.  4;  Pull.  82. 

(c)  Ryall  V.  Rotidet,  1  Vet.  348. 

((f)  Brixton  ▼.  Wyllie,  1  Bot.  ^  Pull,  83. 

{e)  Horn  v.  Baker,  9  JEast,  215. 

(/)  Thackthwmte  v.  Cock^  3  Taunt,  487. 
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tinct^  and  precise  custom  proved  as  would  enable  others        1835. 

to  see  that  these  may  not  be  the  hops  of  the  possessor." 

[L.  C.  Sbadwell :  —  Do  you  know  any  instance  of  a      Watkins. 

trust  of  choses  in  action  having  been  decided  not  to  be  ^°  the  ^matter 

within  the  statute  ?]     In  e«  parte  Richardson  (a)  it  was      Kiddbb« 

assumed  that  trust  property^  standing  in  the  name  of 

the  Accountant  General,  is  within  the  statute. 

As  to  section  79,  it  is  as  follows :  —  "If  any  bankrupt 
shall,  as  trustee,  be  seised,  possessed  of,  or  entitled  to, 
either  alone  or  jointly,  any  real  or  personal  estate,  or 
any  interest  secured  upon  or  arising  out  of  the  same, 
or  shall  have  standing  in  his  name  as  trustee^  either 
alone  or  jointly,  any  government  stock,  funds,  or  an- 
nuities, or  any  of  the  stock  of  any  public  company, 
either  in  England,  Scotland,  or  Ireland,  it  shall  be 
lawful  for  the  Lord  Chancellor,  on  the  petition  of  the 
person  or  persons  entitled  in  possession  to  the  receipt 
of  the  rents,  issues,  and  profits,  dividends,  interest,  or 
produce  thereof,  on  due  notice  given  to  all  other  per- 
sons (if  any)  interested  therein,  to  order  the  assignees, 
and  all  persons  whose  act  or  consent  thereto  is  neces- 
sary, to  convey,  assign,  or  transfer  the  said  iestate, 
interest,  stock,  funds,  or  annuities  to  such  person  or 
persons  as  the  Lord  Chancellor  shall  think  fit,  upon  the 
same  trusts  as  the  said  estate,  interest,  stock,  funds,  or 
annuities  were  subject  to  before  the  bankruptcy,  or  such 
of  them  as  shall  be  then  subsisting  and  capable  of  taking 
eflPect;  and  also  to  receive  and  pay  over  the  rents,  issues, 
and  profits,  dividends,  interest,  or  produce  thereof,  as 
the  Lord  Chancellor  shall  direct." 

The  object  of  this  section  was  totally  mistaken  by  two 
of  the  judg^  of  the  Court  of  Review,  as  the  only  inten- 
tion of  the  legislature  was  to  give  that  jurisdiction  by 

(o)  Buck,  484. 
A  A    2 
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1835.        petition,  which  before  existed  only  by  bill,  as  was  settled 

in  ex  parte  Hancox.  (a)      The  Vice-Chancellor  says, 

WATKIN8.  '^  l^e  object  of  the  act  is  to  prevent  the  expense  and 
In  the  matter  delay  attendant  upon  a  bill ;  and  as  in  a  bill  it  could  not 
KiooEE.  be  deemed  necessary  to  nominate  a  trustee  when  the 
trusts  are  executed,  so,  in  the  present  case,  instead  of 
the  useless  nomination  of  a  trustee,  where  there  is  no 
trust  to  be  performed,  I  shall,  under  the  words  and 
within  the  spirit  of  the  act,  direct  the  property  to  be 
transferred  to  the  petitioner." 

2dly,  As  to  the  sufficiency  of  the  notice. 
'  There  are  cases  where  the  sufficiency  of  the  notice 
required  by  the  act  is  recognized.  First,  in  ex  parte 
Stright  (fr),  where  the  bankrupt  deposited  two  life 
policies  with  Jihrger  as  security  for  300/.  Warger  sent 
the  following  letter  to  the  secretary  of  the  insurance 
office :  —  Mr.  H.  P.  Smith.  «  Sir,  I  am  holder  of  the 
under-mentioned  policies,  and  shall  feel  obliged  if  you 
will  inform  roe  what  sum  the  office  will  give  if  they  are 
delivered  up  to  be  cancelled  with  the  consent  of  the 
parties;  —  No. 79,766,  5th  May  1829,  500/.,  Maria 
Eyks;  No.  65,953,  19th  February  1822,  500/., 
J.  E.  Eyks*  Your  reply  will  oblige  your  obedient 
servant,  John  Worger*^  And  the  Court  said,  ^<  It 
is  quite  clear  the  letter  is  sufficient  notice.  In  tliese 
cases  the  slightest  circumstance  of  notice  is  sufficient ; 
and  this  is  so  plain  a  case,  that  the  petition  must  be  dis- 
missed, and  the  costs  paid  by  the  assignees  personally." 

Upon  this  case  it  is  sufficient  to  say  that  the  mere 
question  was,  whether  in  fact  notice  was  given.  If  it 
were  such  a  notice  as  would  put  a  lender  on  his  guard, 
it  is  sufficient,  whether  slight  or  strong ;  but  if  an  eva- 
sion of  the  statute  it  is  not  any  notice. 

(a)  Ex  parte  Hancox,  Mont,  248. 
{b)  Ex  parte  Stright,  Mont.  502, 
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In  Smith  y.  SmiA  (a)  it  was  held  that  if  the  trustees        1835. 
were  made  acquainted  with  the  fact  of  the  assignment,        ' 
although  not  for  the  express  purpose  of  giving  validity      Watkins. 
to  the  assignment,  yet  the  notice  was  sufficient,  which  is  1°  ^^  matter 
not  denied ;  but  it  assumes  the  very  point  at  issue  on       Kidoee. 
this  petition,  viz.  that  notice  was  given. 

In  ex  parte  Carina  {b)y  after  the  bankrupt  had  deli- 
vered the  policy  to  the  petitioner,  the  latter  sent  his 
agent  to  the  office  to  pay  tlie  premium.  In  the  course 
of  conversation  the  agent  informed  the  clerk  that  the 
bankrupt  had  assigned  the  policy  to  the  petitioner.  In 
that  case  the  Chief  Judge  said,  <*  Taking  it  for  granted 
that  a  verbal  notice  is  enough,  if  given  as  notice,  is  it 
enough  if  said  in  a  mere  conversation,  in  which  the 
party  did  not  intend  to  give  notice  ?"  And  again,  <^  The 
intent  is  immaterial,  if  it  be  clear  that  notice  is  in  fact 
given.  In  notices  the  purposes  for  which  they  are  given 
must  be  considered.  In  this  case  it  is  a  question  of 
iact,  whether  or  not  the  letter  did  contain  any  notice. 
The  letter  is  not  before  the  Court.  Independently  of 
the  letter,  here  is  a  mere  accidental  conversation,  in  the 
course  of  which  it  slips  out  that  the  policy  was  deposited. 
The  clerk  at  the  insurance  office  would  not  notice  this, 
as  it  was  not  intended  as  a  notice.  Smith  v.  Smith  (a)  dif- 
fers from  the  present  case.  The  only  question  there  was, 
whether  the  communication  brought  the  fact  within  the 
personal  notice  of  the  trustee.  Here  the  question  is, 
whether  notice  was  given  to  the  officer.  And  Sir  John 
Cross  said,  '^  Was  notice  ^ven  ?  All  we  know  is,  that 
an  agent  of  the  petitioner  went  to  the  office,  not  to  give 
notice,  but  to  pay  a  premium.  If  a  man  walks  into 
a  banker's,  and  says  accidentally  that  a  bill  is  dis- 


(a)  Smith  v.  Smith,  Tyrw.  55. 

(6)  Ejd  parte  Carltity  in  note  to  ex  parte  fVatkint,  1  Mont.  Sf 
Ayr.  %^Z. 
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1835.        honoured,  that  is  not  notice."    Sir  George  Base  snid, 

'  *^  The  assignment  of  a  policy  is  an  equitable  assign* 

VVatkimb.     mentf  and  there  is  no  title  in  equity  till  notice  diereof 

In  the  matter  y^^  hei&ci  given.     It  is  not  necessary  that  it  should  be 

KiDOEB.       in  writing,  but  it  must  be  a  distinct  notice." 

From  these  cases,'  if  cases  are  necessary  on  such  a 
subject,  it  appears  that  such  notice  must  be  given  that 
an,  inquirer  at  the  office  may  learn  in  whom  the  interest 
in  the  policy  vested;  and,  in  addition  to  this,  the 
nature  of  the  notice  is  defined  by  statute,  as  by  the 
8d  Geo.  4,  c.  66,  which  is  an  act  relating  to  the  Econo- 
mic Life  Insurance  Society,  it  is  enacted,  <*  that  the 
directors  shall  cause  a  memorial  of  the  name  and  names 
of  the  shareholders  to  be  enrolled  upon  oath." 

Upon  this  head  it  is  sufficient  to  refer  to  the  special 
case,  which  shows,  that  so  far  from  notice  having  been 
given,  it  was  withheld  from  every  person  except  yiv.  Allen 
and  Mr.  Nayhr^  and  that  every  act  of  ownership  was 
exercised  by  the  bankrupt  The  special  case  expressly 
states,  that  ^<  it  was  well  known  to  L.  B*  Alkn^  a  direc- 
tor, and  John  Naplor,  the  actuary,  that  the  shares  were 
the  property  of  Watkins ;  that  beyond  such  knowledge 
by  Allen  and  Naijfkr  the  Company  never  received  any 
information  that  Kidder  was  possessed  of  the  said  two 
shares  in  trust  for  JVaikinSj  or  otherwise  than  as  the 
owner  thereof;  that  the  certificates  of  title  were  in  the 
possession  of  the  bankrupt.  The  shares  were  in  his 
name ;  the  dividends  were  received  by  him.  The  Com- 
pany always  treated  him  as  the  owner.  All  notices  were 
given  to  him  as  owner.  He  attended  all  the  meetings 
of  the  shareholders  as  owner,  and  he  voted  as  ome  of 
the  shareholders. 

-    Mr.  Swangton  and  Mr.  BomiUy  for  the  respondents 
repeated  and  enforced  their  arguments  urged  on  the 

original  hearing. 

Curia  advisare  vult. 
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Judgment  was  subsequently  delivered,  as  follows :  —  1835. 

Lord  Commissioner  ShadwtU: —  ' 

In  this  case  it  appears  to  us  that  the  judgment  of     Watkins. 
the  Court  of  Review  is  wrong,  and  that  the  two  shares  ^  ^^^  matter 
mentioned  in  the  special  case  belong  to  the  assignees,       Kidder. 
as  having  been  in  the  order  or  disposition  of  John 
Kidder^  and  whereof  he  was  the  reputed  owner  at  the 
Ujne  of  his  bankruptcy,  by  the  consent  and  permission 
of  the  true  owner,  George  P.  Watkins. 

The  special  case  shows,  that,  with  the  consent  of 
WaiAinaj  Kidder  had  in  himself  the  full  and  absolute 
legal  property  in  the  shares.  By  the  rules  of  the  society 
fVaHnns  could  not  have  had  any  legal  tide  at  all  to  the 
two  shares;  and  not  only  had  Kidder  the  evidence  of 
title,  which  arose  from  his  name  alone  appearing  in  the 
memorial  enrolled  under  the  act  of  parliament,  in  the 
books  of  the  society,  and  in  the  certificates,  but  he  also 
had  the  certificates  themselves  in  his  own  possession, 
not  occasionally,  or  for  any  temporary  purpose,  but 
at  all  times.  He  always  received  the  dividends,  was 
treated  as  owner  by  the  company,  had  notices  of  meet*^ 
ings  served  upon  him,  attended  meetings  of  share- 
holders, and  voted  as  a  shareholder.  These  things  he 
might  have  done  without  being  allowed  to  hold  the 
certificates  in  his  possession^  Whether  it  was  for  the 
purpose  of  preventing  any  suspicion  that  Kidder  was 
not  the  true  owner,  or  firom  not  thinking  it  necessary  to 
take  the  precaution  of  keeping  the  certificates  in  his 
own  hands,  Watkins  consented  that  Kidder  should  always 
have  possession  of  the  certificates ;  consequendy  he  was 
enabled  at  all  times,  by  the  exhibition  of  those,  the 
only  portable  indication,  of  property,  to  hold  himself  out 
to  the  public  as  the  true  owner  of  the  shares,  and  to 
gain  credit  by  the  disposition  of  them.  There  was  no 
open  or  honest  purpose  like  the  payment  of  debts  to 
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1835.  answer  by  this  trusteeship,  as^  Ccpeman  v.  GaUari  (a) ; 
*""**  Dor  was  there  any  trust  for  the  benefit  of  third  persons, 
Watkiks.  or  created  by  third  persons,  as  in  etr  parte  Honcood  {b) 
In  the  matter  ^^d  ex  parte  Martin,  (c)  But  the  trust  was  created  by 
Ku>i)Ba«  Watkina  for  his  own  sole  benefit,  and  for  no  other  pur- 
pose than  that  of  enabling  him  to  hold  more  shares  than 
he  was  allowed  by  the  regulations  of  the  company  to 
hold  in  his  own  name.  No  convenience  to  society  is 
promoted  by  such  a  trust,  and  great  injury  to  the  public 
may  be  occasioned  by  the  delusive  credit  which  k  con- 
fisrs.  It  does  not  appear  to  us  that  the  private  know- 
ledge which  Mr.  Bough  JUen^  one  of  the  directors,  and 
Mr.  Nayhr,  the  actuary,  had  of  the  transaction,  oould 
operate  as  notice  of  this  secret  trust  to  the  company, 
who  in  fact  recognized  Kidder  as  the  owner.  For  any 
.  thing  that  appears  to  the  contrary  the  dividends  were 
received  by  Kidder^  and  the  shares  might  have  been 
IK>ld  by  him  without  the  intervention  of  the  director  or 
the  actuary,  who  are  allied  to  have  known  the  facts. 
We  are  of  opinion  that  such  a  secret  trust  is  not  within 
the  true  intent  and  meaning  of  the  79th  section  of  the 
Bankrupt  Act,  but  is  to  be  considered  as  a  case  of  pro* 
perty  left  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner,  thereby 
inducing  a  reputation  of  ownership  within  the  72d  sec- 
tion of  that  act«  The  judgment  of  the  Court  bdow 
must  therefore  be  reversed,  but  without  costs. 

Order  reversed  without  costs. 

(a)  Copeman  v.  GaUarty  1  P.  Wwu.  J14. 
(5)  Ex  parte  Horwood,  Mont.  ^  Mac.  84  & 
(c)  Ex  parte  Martin,  2  Eose,  331.  S.  C.  19 


parte  Norwood,  Mont.  ^  Mac,  84  &  169. 

parte  Martin,  2  Eose,  331.  S.  C.  19  Ves.  169.  491. 
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C.  of  R. 
Ex  parte  HINTON.— In  the  matter  of  HINTON.         Jan.  28, 

_  1834. 

1  ELIS  was  a  petition  to  supersede  with  consent  of  Supersedeas 

nine  tentlis  of  the  creditors,  under  6  Geo.  4,  c.  1 6,  ss.  183,  ^^  teilS^faU 
134,     The  office  objected  to  allow  the  supersedeas,  as  ^?^®^»  though 

1  V  •  the  commission- 

Lord  EldmCs    order   (a)  required   the  commissioners  ers  certificate 

did  not  state 

what  proportion 

the  creditors 
(fl)  Tue8day5    27th    January    tion,  which  nine  tenths  in  num*  «»enting  bore 

to  those  mrho 

1826.     Load    Chancellor:-*-  berand  value  of  the  creditors  then  proved. 

Whereas  by  an  act  passed  in  the  present  shall  also  agree  to  accept, 

sixth  year  of  his  present  Majesty's  another  meeting  for  the  purpose 

reign,    intituled    ^  An    Act  to  of  deciding  upon  such  offer  shall 

amend  the  laws  relating  to  bank-  be  appointed,  whereof  such  notice 

rupts,"  it  18  enacted,  "That  at  as  aforesaid  shall  be  given;  and 

any  meeting  of  creditors  after  if  at  such  second  meeting  nine 

the  bankrupt  shall  have  passed  tenths  in  number  and  value  of 

his  last    examination,  (whereof  the  creditors  then  present  shall 

and   of  the  purport  of  which  also  agree  to  accept  such  offer 

twenty'^ne    days    notice   shall  the  Lord  Chancellor  shall  and 

have  been  given  in  the  London  may,  upon  such  acceptance  being 

Gazette,)  if  the  bankrupt's  friends  testified  by  them  in  writing,  su- 

shall  make  an  offer  of  composi-  persede    the  said  commission.'* 

tion  or  security  for  such  composi-  And  it  is  also  by  the  said  act 

Vol.  IL  b  b 
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1834.       certificate  to  state  ^^  what  proportion  in  number  and 

'        value  the  creditors  assenting  to  such  composition  bear 

Hiin-oN.      to  the  creditors  who  shall  have  proved ;"  whereas  the 

In  the  matter  commissionei's  certificate  as  to  that  point  was  as  fol- 

UiNTON.      lows: — ^^  at  which  meeting  nine   tenths   in    number 

further  enacted,  ^  That  in  decid-  attain  such  assent  as  aforesaid." 
ing  upon  such  ofier  as  aforesaid  But  there  is  not  any  provision  in 
any  creditor  whose  debt  is  below  the  said  act  directing  the  manner 
SO/L  shall  not  be  reckoned  in  of  holding  such  meetings,  or  in 
number,  but  the  debt  due  to  such  which  evidence  shall  be  given  of 
creditor  shall  be   computed  in  the  performance  of  the  several 
value;  and  that  any  creditor  to  particulars  before  mentioned.    I 
the  amount  of  50^.  and  upwards  do  therefore  hereby  order,  that  at 
residing  out  of  England  shall  be  the  first  of  the  said  meetings  a 
personally  served  with  a  copy  of  minute  shall  be  taken  by  the  said 
the  notice  of  the  meeting  to  de-  solicitor  of  the  assignees  of  the 
cide  upon  such  offer  as  afore-  names  of  the  several  creditors 
said,  and  of  the  purpose  for  which  present,  and  the  amount  of  the 
the  same  is  called,  so  long  before  several  debts  standing  in  proof 
such  meeting   as  that  he  may  upon  the  proceedings,  distinguish- 
have  time  to  vote  by  letter  of  log  such  of  them  as  shall  assent 
attorney,  executed  and  attested  to  such  composition.    And  I  do 
in  manner  thereby  required  for  order,  that  the  second  of  the  said 
such  creditors   voting    in    the  meetings  shall  be  held  at  a  meet- 
choice  of  assignees ;  and  if  any  ing  of  the  commissioners  named 
creditor  shall  agree  to  accept  any  in  each  respective  commission ; 
gratuity  or  higher  composition  and  at  such  meeting  the  said 
for  assenting  to  such  ofier  he  commissioners  do,  by  deposition 
shall  forfeit  the  debt  due  to  him,  of  witnesses   and  documentaiy 
together  with  such  gratuity  or  evidence,  as  to  them  shall  appear 
composition ;  and  the  bankrupt  to  be  proper,  inquire  and  ascer- 
shall  (if  thereto  required)  make  tain  whether  the  several  parti- 
oath   before  the  commissioners  culars  directed  by  the  said  act  to 
that   there   has  been  no  such  ^e  performed  previous   to  the 
transaction  between  him,  or  any  holding  of  such  second  meeting 
person  with  bis  privity,  and  any  have  been  duly  performed,  and 
of  the  creditors,  and  that  he  has  certify  the   same  to  the  Lord 
not  used  any  undue  means  or  Chancellor,    Lord     Keeper    or 
influence  with  any  of  them  to  Lords    Commissioners    of   the 


CASES  IN   BANKRUPTCY.  363 

and  value  of  such  creditors   then  and  there  present,         1834. 

such  number  being   reckoned   according  to  the  pro- 

visions  and  ordinances  of  the   said  act  of  parliament,        Himton. 

by  writing  under  their  hands  did  agree  to  accept  such        the^  matter 

offer.      And  we   do  further   humbly  certify  to  your       Hinton. 

honors,    that  the  provisions    and   ordinances   of    the 

said  act  of  parliament   and   of  the  general  order  of 

the  27th    of   June    1826   respectively  have    been   in 

every  respect  complied  with.'* 

ITie  petitioner  prayed  that  the  supersedeas  might 
issue  notwithstanding  the  informality  in  the  certifi- 
cate. 

Mr.  Teed  for  the  petition. 

Per  Curiam : — The  informality  arises  under  one  of 
the  general  orders,  which  may  be  dispensed  with, 
if  just.  The  Court  finds  grounds  in  die  certificate 
to  presume  that  all  lias  been  done  which  ought  to 
have  been  done  by  the  commissioners. 

Supei*sedeas  ordered. 


Great  Seal,  together  with  the  composition  bear  to  the  creditors 

proceedings  which    shall    have  who  shall  have  proved  debts  of 

taken  place  at  such  second  meet-  the  amount  of  20/.  and  upwards 

ing.    And  for  the  better  infor*  under  the  commission,  and  also 

mation  of  ell  parties  interested  whether  any  sale  has  been  made 

I  do  hereby  further  order^  that  of  the  bankrupt's  estate  in  order 

the  said  commissioners  do  state  that   provision  may,    if  expe- 

in    such  certificate    what  pro-  dient,  be  made  for  confirming 

portion  in    number    and  value  the  same, 
the  creditors  assenting  to  such  Cloon,  C. 
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C.  of  R-      Ex  parte  PRATER  and  another.— In  the  matter  of 
•^^^'3^^  HARLEY. 

The  sanction  of  ^  DISPUTE  existed  between  one  Nestor^  and  Prater^ 

the  Court  given  ^  '  ' 

to  a  pecuniary  the  assignee  of  Harhy  the  bankrupt,  concerning  the 
STaSgnees  right  to  some  property;  and  Nestor,  in  1824,  brought 
^fecung  the       jy^  action,  which  was  stayed  till  he  gave  security  for 

costs,  which  he  did  not,  and  died  in  1832,  leaving  Effon 
his  administrator. 

Harley  (the  bankrupt)  was  indebted  to  Thomas  and  Co., 
who  became  bankrupt,  and  Harlej/^  debt  was  sold  by  the 
assignees  of  Thomas  and  Co.,  and  was  bought  by  Keane, 
who  owed  money  to  Atkins,  the  petitioner,  in  satisfaction 
of  which  he  (Keane)  assigned  the  debt  he  had  so  bought 
to  Atkins. 

The  outstanding  action  prevented  the  assignees  of 
Harley  from  making  a  final  dividend,  to  obtain  which 
Atkins  gave  Effan  50/.  to  discontinue  the  action. 

This  viras  a  petition  by  Atkins  and  the  surviving 
assignee  of  Harley,  praying  the  sanction  of  the  Court 
to  the  assignee  repaying  to  Atkins  the  50/1  out  of 
Harlej/^  estate,  and  that  the  costs  of  the  petition,  &c. 
might  be  paid  out  of  the  estate ;  and  it  was 

Ordered  accordingly. 


C.  of  R.  Ex  parte  WAITHMAN.— In  the  matter  of  RAIKES. 

March  17,  -p 

1836.  JlIAIKES  (the  bankrupt)  was  one  of  the  directors  of 

the   Guardian   Assurance  Company.     Messrs.  Deacon 

In  deposits  of  ^nd   WHliams,  bankers,  held  shares  in  the  Company, 

shares  of  insur- 

anoe companies,  and  the  latter  partner  {Williams)  was  auditor  of  the 

where  the  par- 
ties are  partners  thereof,  the  transaction  itself  is  sufficient  notice  to  prevent  reputed  owner- 
sh^.' 
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Company.     Raikesj  being  indebted  to  Deacon  and  Com-        1835. 
pany,  deposited  his  shares  with  them:   no  notice  was        — 
given  to  the  Company  of  this  deposit.  Waithman. 

On  a  former  day  Deacon  and  Co.  obtained  the  com-  *"  ^^^  matter 
mon  order  for  sale  of  the  policies,  &c.  Rai&ks. 

This  was  a  petition  by  the  official  assignee  (a)  to 
discharge  the  former  order,  and  praying  that  the  policies 
might  be  delivered  up  to  him,  as  having  been  in  the 
reputed  ownership  of  the  bankrupt,  for  want  of  notice 
to  the  insurance  office. 

Mr.  Montoffu  for  the  petition* 

Mr.  Swanstcn  and  Mr.  J.  Bussell,  contra,  were  stopped 
by  the  Court 

Per  Curtain:— All  parties  interested  were  in  the 
Company,  and  thus  had  notice  of  the  transaction ;  there- 
fore notice  would  have  been  an  idle  form.  This  is  not 
a  case  within  the  rule  as  to  reputed  ownership. 

Petition  dismissed. 


£x  parte  ELLISTON.— In  the  matter  of  BLOXHAM.    Ajnil  24eA, 

1835. 
On  the  marriage  of  Blozliam  (the  bankrupt),  4,000/.,   Furniture,  the 

-  ,  separate  pro- 

of which  '2,000i  was  his  property  and  2,000/1  was  ad-  pertyof thewife, 

vanced  by  his  wife's  father,  was  vested  in  the  trustees  ^"ws^ees 
of  their  marriage  settlement,  in  trust,  after  the  mar-  ""*?'^"' »  ^^^ 

lUBainst  the  hus* 

riage,    to   advance   the    4,000iL   to    Bloxham   on   his  band. 


(a)  The  oi&cial  assignee  petitioned  because  the  creditors  asognee 
was  one  of  the  partners,  and  could  not  join  in  the  petition. 
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1835.        bond,  and   to  permit  Bloxham  to    eceive  tlie  interest 
^       "        of  the  4,000/.  for  life,  if  he  should  continue  in  good 
Elliston.      circumstances;    but  if  he  should  fail,  then  from  and 
^)f"^''^'^  immediately  after  such  failure  and   from  thenceforth 
Bloxham.      to  pay  and  apply  the  interest,  dividends,  and  annual 
proceeds  of  the  4,000/.  (if  it  should  happen  to  have 
been  previously  paid  into  the  hands  of  the  trustees 
by  Bloxham^)  during  the  life  of  Bloxham^  to  and  for  the 
separate  maintenance  and  support  of  the  wife  and  the 
child  and  children  of  the  marriage.     It  being  the  true 
intent  and  meaning  of  the   parties   that  the   4,000/L 
should  be  and  continue  a  permanent  settlement  and 
provision  for  the  wife  and  the  children  of  the  marriage, 
in  manner  aforesaid,  and  not  in  anywise  be  subject  or 
liable  to  the  debts  or  losses  or  agreements  of  Bloxham  ; 
and  in  case  the  4,000/.  should  not  have  been  paid  by 
Bloxham  to  the  trustees  prior  to  his  failure,  (if  that 
should  happen,)  or  at  any  time  prior  to  his  decease,  then 
the  trustees  should,  with  all  convenient  speed,  claim 
and  receive  so  much  of  the  4,000/.  as  they  could  recover 
or  might  be  entitled  to  from  Bloxham  by  virtue  of  the 
bond,  and  to  invest  the  same,  and  pay  the  interest  to 
the  separate  use  of  the  wife  for  life,  and  on  her  death 
then  for  the  children,  and  in  default  of  children  for 
such  persons  as  Bloxham  should  by  will  appoint,  and  in 
default  for  his  executors  and  administrators.     The  set- 
tlement contained  a  power  for  the  trustees  to  invest  the 
whole  or  part  of  the  4,000/.  on  any  public  or  private 
security  at  interest,  to  be  still  subject  to  the  above 
trusts. 

In  1803  the  4,000/.  was  accordingly  lent  by  the 
trustees  to  Bloxliam  on  his  bond.  In  February  1807 
the  trustees  wrote  and  demanded  the  4,000/.  from 
Bloxham :  it  was  not  paid.  In  1809  a  commission  is- 
sued against  Bloxham,    The  trustees  proved  the  4,000/. 
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against  his  separate  estate,  and  were  the  only  separate        1835. 

creditors*     The  whole  of  the  separate  property  being 

valued  did  not  amount  to  4,000^,  and  was  all  delivered     Eluston. 

up  to  the  trustees,  to  be  held  on  the  trusts  of  the  settle-  ^°  ^«  ^"atter 

ment;  this  proper^  included  a  leasehold   house  and     Bloxium. 

furniture.    In  1827  a  second  conunission  issued  against 

Bloxbamj  under  which  he  did  not  pay  15«.  in  the  pound. 

The  assignees  under  this  second  commission  claimed 

the  house  and  furniture,  but  afterwards  relinquished 

the  claim. 

In  1830  the  surviving  trustee  died,  leaving  the  peti- 
tioners his  executors. 

In  1834  a  fiat  issued  against  Bloxhcmij  under  which 
the  messenger  seized  the  house  and  furniture.  When 
assignees  were  chosen,  notice  was  given  to  them  that 
the  petitioners  claimed  the  house  and  furniture  under 
the  trusts  of  the  settlement;  this  notice  was  disre- 
garded, and  the  assignees  continued  in  possession  of  the 
house  and  furniture. 

The  bankrupt  and  his  wife  resided  in  the  house,  and 
made  use  of  the  furniture  in  question. 

This  was  a  petition  by  the  trustees,  calling  upon  the 
assignees  to  deliver  up   the  house  and  furniture  (a). 


(a)  When    the   petition  was  the  pelitionere  were  trustees  who 

called  on,  the  Court  said,  that  could  not  so  undertake,  the  peti- 

the  petitioners  must  undertake  tion  was  allowed  to  proceed  with- 

to  abide  by  the  order  of  the  out  the  suggested  undertaking; 

Court,   because    the    assignees  the  Court  observing,  that  if  the 

would  be  so  bound,  and  because,  petition  were  dismissed,  and  the 

if  the  assignees  had  presented  a  petitioners  commenced  an  action, 

cross  petition  for  delivery  up  of  the  respondents  might  apply  to 

the    property,    the    petitioners  the  Court  for  an  injunction  to 

would  then  have  been  bound,  restrain  the  action. 
But   Mr.  Montagu  stating  that 
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1835.  Mr.  Mcfntagu  for  the  petition :  —  The  house  and  fur* 

*"""        niture  represented  the  trust  fund,  and  was  bound  by 

Ex  parte  ^  ^  j 

Eluston.      the  trusts  of  the  settlement.     The  possession  of  the 
In  the^matter  j^^^g^  ^j  fomiture  by  the  bankrupt  did  not  place 

Bloxham.  them  in  his  reputed  ownership  (a),  being  in  pursuance 
of  the  trusts  of  the  settlement.  This  being  a  third 
commission,  and  the  bankrupt  not  having  paid  ]5«.  in 
the  pound  under  the  second,  the  third  is  a  nullity  (b)y 
and  gives  the  respondents  no  right  to  the  property  in 
question. 

Mr.  Swanstan  for  the  assignees :  —  The  possession  of 
the  house  and  furniture  by  the  bankrupt  was  not  in 
pursuance  of  the  trusts  of  the  settlement,  it  being  a 
breach  of  trust  by  the  trustees  to  permit  that  to  be  done. 
As  to  the  argument  that  the  third  fiat  is  void,  the  con- 
trary doctrine  prevails  in  this  Court  and  in  the  other 
courts  of  equity  (c),  whatever  may  be  the  opinion  of 
the  courts  of  law.  {d) 

The  Chief  Judge  :  —  On  the  question,  whether 
a  third  commission  or  fiat  be  valid  when  15s,  in  the 
pound  is  not  paid  under  the  second,  it  appears  to  me 
clear  that  the  doctrine  of  the  courts  of  equity  is  correct, 
and  that  such  third  fiat  is  valid;  but  I  deliver  no  judg- 
ment upon  that  question.  Strictly  speaking,  there  may 
have  been  a  breach  of  trust ;  but  if  so,  it  is  a  question 
between  the  trustees  and  their  cestuis  que  trusts ;  not 
between   the  petitioners    and   the   respondents^    The 


(a)  Under  6  Geo.   4,  c.    16,        (c)  See  ex  parte  Welsh,  Mont. 
s.  7S.  276.       See    postea,    ex     parte 

(b)  See  the  cases  in  support  Hawiey, 

of  that   doctrine    collected    ex        (d)  Sec  the  cases  at  law  cited 

parte  Welsh,  Monl,  276.  in  ex  parte  Welsh,  Mont,  276. 
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house  itself  was  clearly  not  in  the  order  and  disposition         1835. 
of  the  bankrupt ;  and  the  furniture  was  necessary  to  the       _         ^ 

JitX  parie 

beneficial  enjoyment  by  the  wife  of  the  house,  of  which     Ellibto.v. 
she  was  in  possession  as  well  as  her  husband.  "     e^  matter 


Bloxham. 


Sir  John  Cross :  —  Down  to  the  third  bankruptcy  the 
trustees  were  the  true  owners,  and  the  assignees  have  not 
made  out  the  facts  constituting  their  title ;  viz.  that  the 
bankrupt  actually  had  the  order  and  disposition,  or  was 
reputed  owner  of  the  property. 

Sir  George  Rose :  —  The  cestui  que  trust  is  entitled  to 
consider  chattels  taken  in  consideration  of  trust  money 
as  fixed  with  the  trusts  of  the  money.  The  third  com- 
mission is  perfectly  good  to  enable  the  assignees  under 
it  to  raise  questions  as  to  reputed  ownership  or  order 
and  disposition.  But  in  this  case  where  is  the  ^^  con- 
sent of  the  true  owner  ?'  Even  suppose  this  had  been 
the  property  of  the  bankrupt,  then  the  assignees  under 
the  second  commission  would  be  the  "  true  owners," 
and  their  '^  consent "  is,  not  to  the  possession  of  the 
bankrupt,  but  of  the  trustees.  But  independently  of 
the  settlement,  may  not  a  contract  be  raised,  on  the 
part  of  the  trustees,  to  take  these  chattels  bound  with 
a  trust  in  favor  of  the  infants  ?  It  is  true  there  may 
be  a  breach  of  trust  as  regards  the  settlement,  but  in 
that  case  the  "  consent ''  of  the  infants  is  wanting. 
Consequently,  whether  the  property  be  the  bankrupt's 
or  be  not,  there  is  no  order  and  disposition.  Ever 
since  Sir  G.  Plummer\  act  you  may  follow  trust  money 
into  whatever  property  it  may  be  changed. 

Ordered  as  prayed.  Costs  of  each  party  out  of  the 
estate. 
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C.  of  R.  ^  /wt^  ELLIS.  —  In  the  matter  of  CHITTY. 

Jpril  22 
and  June  2,    X  HIS  was  the  petition  of  Ellis  and  others,  assignees 

of  Sir  G.  Duckett  and  Co.,  bankers,  prayinir  the  usual 

A  composition  ,  ,  ,  *      .^      o 

creditor  who       Sale   of  Certain    securities    deposited   by  Chitty   with 

^^"^^0"      Duckett  and  Co. 

debt  M  security        ^  fi^t  issued  agaiust  DucheU  and  Co.  in  March  1832, 

for  the  oomposi-  ^  ^      ^ 

tionisnotfWhen  and  the  petitioners  were  chosen  assignees.  Chitty^  in 
revives,  entitled  1820,  opened  an  account  with  Duckett  and  Co.,  and  at 
d*te^ ^^  *^^^  bankruptcy  was  indebted  to  them  in  22,839Z.  As 
question  of  Security  he  had  deposited  with  them  various  deeds, 
"^oss,  J.,  bonds,  warrants  of  attorney,  policies  of  insurance,  bills, 
^"^  promissory  notes,  and  other  securities.     Chitty  being 

unable  to  pay  this  22,839/.,  the  assignees  of  Duckett 
agreed  to  accept  a  composition  of  7,500/.,  to  be  paid  by 
instalments.  Chitty  proposed  to  secure  the  same  by  an 
assignment  of  various  debts  due  to  him,  and  by  an  in- 
denture dated  June  1832  he  assigned  to  the  assignees 
of  Duckett,  in  consideration  of  10«.,  several  debts  therein 
mentioned,  to  hold  to  the  assignees,  subject  to  certain 
prior  incumbrances,  subject  to  a  proviso  for  redemption 
on  payment  of  7,500/.  and  interest  at  the  times  therein 
mentioned.  Default  was  made  in  payment  of  the  in- 
stalments, and  the  assignees  of  Duckett  did  not  receive 
any  sum  imder  the  indenture  of  June  1832.  In  No- 
vember 1832  a  fiat  issued  against  Chitty. 

Chitty  filed  an  affidavit  stating  that  it  was  expressly 
agreed  between  him  and  the  assignees  of  Duckett,  that  on 
payment  of  the  7,500/.  to  them  at  the  periods  aforesaid 
they  would  accept  the  same  in  full  satisfaction  and  dis- 
charge of  the  22,839/L,  and  that  thereupon  they  would 
not  only  release  him,  but  also  deliver  to  him  the  several 
securities  deposited  (or  account  for  the  same  as  part  of 
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the  composition) ;  it  being  the  clear  and  distinct  under-         1835* 
standing  between  him  and  the  assignees  that  no  greater       .  -"-^ 
or  other  sum  should  be  paid  in  the  whole,  in  discharge         Ellis. 
of  the  said  debt,  than  the  composition  of  7,500t,  pro-  ^"  the^  matter 
vided  the  same  was  paid  at  the  proper  periods*  CaiTxr* 

Mr.  Montagu  for  the  petition : — As  the  deed  does  not 
contain  any  release  of  the  original  debt,  and  the  debtor 
has  not  performed  the  engagement  into  which  he  en<- 
tered,  the  petitioner  may,  if  he*  think  proper,  insist  on 
being  remitted  to  his  original  debt.  The  question  i% 
whether  he  can  insist  upon  this,  and  at  the  same  time 
retain  the  security  received  under  the  deed,  and  apply 
the  proceeds,  so  far  as  they  will  go^  in  diminution  of  the 
original  debt,  and  prove  for  the  residue  ?  At  law,  it 
is  clear  the  debtor  could  not  insist  on  a  return  of  his 
security  without  showing  a  compliance  with  his  engage- 
ment on  which  the  creditor  consented  to  accept  the 
security,  and  give  time ;  nor  could  the  debtor  have  any 
relief  in  equity  which  would  uDt  interfere  with  the 
arrangement  between  the  parties,  as  in  cases  of  compo- 
sition the  rule  is  cujus  est  dare^  ejus  est  disponere :  when 
a  creditor  takes  part  instead  of  his  whole  debt  he  may 
restrain  and  qualify  his  rights  as  he  pleases,  Setoett  v. 
Meesan  (a),  and  a  variety  of  other  cases.  Such  would 
have  been  the  situation  of  the  parties  if  there  had  been 
no  bankruptcy.  In  bankruptcy  the  law  is  the  same. 
In  ex  parte  Vere  (b)  the  creditors  consented  to  take  a 
composition  payable  by  notes  at  different  dates,  with  a 
proviso,  that  the  composition  deed  should  be  void,  and 
the  creditors  entitled  to  retain  whatever  they  might 
have  received,  if  the  instalments  were  not  paid.     The 

(a)  Sc welly.  Meeson,  1  Vem.  210. 
(A)  Ex  parte  Vere,  1  Rose,  281. 
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1835.        first  instalinent  note  was   paid  when  a   commission 

""""         issued,  and  it  was  held  that  the  creditors  might  retain 

Ellis.        the  property  recovered  mider  the  deed,  and  prove  the 

In  the  matter  remainder  of  their  original  debt.     In  ex  parte  Reay  (a) 

Chitty.       a  creditor  consented  to  accept  a  composition  of  1,7502. 

by  instalments  secured  by  bills  payable  at  different 

periods,  and  the  assignment  of  a  bond  for  3,0002.,  with 

a  proviso,  that  if  the  instalments  were  not  duly  paid  the 

deed  should  be  void :  only  one  of  the  instalments  was 

paid,  when  a  commission  issued  against   the  debtor; 

and  it   was  held   that  the    creditor   was  entitled   to 

retain   the  bond,   and  also  to  prove   the  whole  debt. 

In  the  case  now  before   the  Court  the  creditor  says, 

'^  I  give  time  to  my  debtor,  on  condition  that  he  pays 

me  7,0002.,  and  deposits  with  me  certain  securities;" 

he  has  not  performed  it,   and   now   desires   that   his 

security  may  be  returned. 

Mr.  Stoanston  for  the  assignees :  —  The  case  of  ex  parte 
Vere  ((),  a  decision  which  excited  some  surprise  in  the 
profession,  is  founded  on  very  subtle  reasoning,  and 
not  at  all  analogous  to  the  present  case ;  and  in  ex  parte 
Reay  (a)  the  Court  was  not  called  on,  as  it  now  is,  to 
declare  that  the  petitioner  is  entitled  to  retain  the 
security. 

Sir  John  Cross :  —  It  is  a  very  important  question,  and 
ought,  as  indeed  all  questions  ought,  to  be  fully  heard, 
and  deeply  considered.  Without  venturing  to  say  what 
my  judgment  ultimately  may  be,  I  must  say,  that  at 
present  I  cannot  distinguish  between  the  right  to  retain 


(a)  Edr  parte  Rcat/,  2  Mont.  Sf  Ajfr.  55. 
(/;)  Ex  parte  Verc^  1  Rose,  281. 
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money  or  a  bond,  and  the  right  by  the  present  petitioner  1835. 

to  retain  the  security  which  he  has  received.  The  credi-  — — 

tor  gave  time  to  his  debtor,  on  conditions  which  the  debtor  Ellis. 
has  violated ;  what  rieht,  then,  has  he  to  call  for  a  return  ^"  ^^®  matter 

of  the  security?     Such  is  my  present  view  of  the  case;  Chittv. 
but  I  repeat,  that  I  wish  time  to  deliberate  before  I 
declare  my  ultimate  judgment. 

The  Chief  Judge  and  Sir  G.  Rose  intimated  that 
they  were  of  a  diflFerent  opinion ;  and  the  Chief  Judge 
said,  that  neither  ex  parte  Vere  (a)  nor  ex  parte 
Reay  (b)  had  any  application,  and  that  he  suspected 
there  was  some  mistake  in  the  statement  of  facts  in  ex 
varte  Reay  (J),  in  which  case  the  Court  had  expressly 
said,  that  no  evil  could  ensue,  as  the  decision  tliere 
would  not  prevent  the  assignees  from  bringing  an  action 
for  recovery  of  the  bond ;  but  that  in  the  present  case 
the  Court  was  called  on  to  sanction  the  retaining  the 
bond  security,  by  ordering  a  sale,  and  to  direct  the 
assignees  to  join  in  conveyance,  but  that,  in  conse- 
quence of  the  doubts  of  Sir  John  Cross,  the  Court  would 
deliberate  on  the  point.  • 

« 

Mr.  Montagu :  —  Will  your  Honor  pardon  me  if  I 

say  I  believe  the  case  of  ex  parte  Reay  {b)  to  be  correctly 

stated  ?  but  in  consequence  of  your  Honor's  statement 

the  deed  in  that  case  shall  be  appended  in  a  note  to  the 

report  of  this  case,  (c) 

Cur.  ad.  vuU. 

This  day  judgment  was  delivered.  jj^,,g  2, 


(a)  Eji  parte  Vere^  1  Roscy  281.  his  judgment,  confirms  the  state 

(f)  Ex  parte  Reay^  3  MorU.  S^  of  facts  in  ex  parte  Reay^  ante  33, 

Ayr.  33.  the  reporters  have  not  thought 

(c)  This  was  so  said  in  argu*  it  right  to  make  the  insertion 

ment ;  but  as  the  Chief  Judge,  in  mentioned. 
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1835.  The  Chief  Judge  :  — 

^  In  this  case  the  question  was,   whether   the  peti- 

Ex  parte  ,  . 

Ellis.  tioners  were  entitled  to  avail  themselves  of  the  assign- 
In  the  matter  ment  of  debts  mentioned  in  the  petition,  in  addition 
CaiTTY.  to  the  securities  lodged  with  Sir  George  Duckett  and 
Co*  before  their  bankruptcy,  and  whether  they  might 
also  prove  the  balance  due  on  the  original  debt, 
after  deducting  the  value  of  those  debts  and  secu- 
rities, there  not  having  been  any  release  by  deed  of 
the  original  debt,  but  merely  a  conditional  engagement 
to  release  upon  the  payment  of  the  composition  at  the 
times  stipulated.  I  never  entertained  a  doubt  that  upon 
the  failure  of  the  condition  the  petitioners  were  entitled 
to  treat  the  agreement  for  a  composition  as  a  nullity, 
and  to  be  admitted,  as  creditors  to  the  full  amount  of 
the  original  debt.  If,  however,  they  elect  to  set  aside 
that  agreement,  they  must,  I  think,  give  up  whatever 
securities  they  hold  by  virtue  of  the  agreement  which 
they  thus  abandon.  But  the  counsel  for  the  petitioners 
contend,  that  according  to  decided  cases  they  have  a 
right  to  repudiate  the  composition,  and  still  retain  those 
debts  which  have  been  assigned  as  security  for  such 
composition :  a  position  which  appears  Xx>  me  untenable, 
and  not  warranted  by  the  cases  relied  upon.  The  first 
WBsexparte  Vere (a),  where  the  petitioners  had  executed 
a  deed  by  which  they  consented  to  accept  a  composition 
of  10«.  in  the  pound,  payable  by  instalments ;  and  at  the 
time  of  the  bankruptcy  the  first  instalment  had  been 
paid,  but  the  notes  given  for  the  second  instalments  had 
been  dishonoured;  and  the  petitioners  claimed  to  retain 
the  instalment  they  had  received,  and  to  prove  for  the 
residue  of  their  original  debt;  and  Lord  Eldon  held 
them  entitled  so  to  do  upon  the  plainest  and  soundest 

(fl)  Ex  parte  Fere,  1  Eose,  281. 
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principles,  because  it  was,  by  the  deed  under  which  they         1835. 
accepted  the  composition,  expressly  stipulated,  that  in 
case  of  default  in  payment  of  any  of  the  notes  given  for         Ellis. 
the  composition  the  creditors  should  be  entitled  to  be  e^  matter 

paid  the  full  amount  of  their  original  debts  then  due,  Chitty. 
after  deducting  such  sums  as  they  should  have  received ; 
and  therefore  Lord  Eldon  said :  ^^  If  this  has  been  a 
payment  according  to  the  deed,  they  are  entitled  to 
retain  it.  If  it  has  not  been  according  to  the  deed, 
then  it  has  been  in  part  pa3anent  of  these  debts."  In 
that  case,  therefore,  whether  the  question  were  con- 
sidered with  reference  to  the  deed  or  with  reference  to  a 
still  subsisting  contract,  or  even  without  reference  to  the 
deed,  looking  to  the  simple  fact  of  the  creditor,  without 
fraud,  having  received  the  money  of  his  debtor  before 
the  bankruptcy,  he  was  still  entitled  to  retain  it ;  in  the 
first  alternative,  by  virtue  of  the  express  stipulation  of 
the  deed  itself;  in  the  second,  by  virtue  of  that  general 
rule  of  law  which  enables  a  creditor  to  apply  in  part 
payment  of  his  debt  any  monies  of  his  debtor  that  may 
come  to  his  hands  without  fraud,  and  not  specifically 
appropriated  to  other  purposes,  and  especially  by  those 
provisions  in  the  bankrupt  laws  which  declare  the 
balance  of  mutual  demands  to  be  the  amount  provable 
imder  the  commission. 

The  case  of  ex  parte  Wood  (a)  recognized  the  latter 
principle,  and  held  that  the  payment  was  protected, 
notwithstanding  a  previous  secret  act  of  bankruptcy. 
The  case  of  ex  parte  Reay  (J)  was  one  in  which  the  com- 
missioners had  refused  to  admit  the  proof  of  the  debt 
unless  the  creditors  first  gave  up  the  bond  of  3,000/., 
which  had  been  assigned  to  them  by  the  bankrupt  at 

(fl)  Ex  parte  Wood,  4  Dea.  S^  Ch,  508. 
{h)  Ex  parte  Reay^  2  Mont,  4"  Ayr.  53. 
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1835.        the  time  of  their  consenting  to  the  composition ;  and  the 

Court  thought  they  ought  not  to  make  the  delivery  up 

Ellis.        of  the  bond  a  condition  precedent  to  such  proof.     The 
In  the  matter  b^jid  i^  that  case  was  not  assigned  as  a  security  for  the 
Chitty.       payment  of  the  composition,  neither  did  the  creditors 
seek  the  assistance  of  the  Court  to   enable  them  to 
enforce  the  bond  against  the  obligor.    The  case  was 
simply  this :  a  creditor,  having  in  his  possession  property 
that  had  once  been   the  bankrupt's,  and  which  was 
claimed  by  the  assignees,  sought  to  prove  his  debt  under 
the  commission,  and  was  rejected,  unless  he  gave  up  the 
property  in  dispute,  which  the  Court  thought  was  a 
question  to  be  decided  either  in   an  action  or  on  a 
petition  to  stay  the  dividend,  but  not  on  a  petition  for 
proof.     But  the  petitioners  in  this  case  are  not  simply 
seeking  to  be  admitted  as  creditors  upon  an  acknow- 
ledged debt,   neither  is  the  contest  respecting   their 
right  to  retain  any  sum  of  money  in  their  hands  as  part 
payment  of  their  debts,  but  on  their  right  to  retain 
securities.     This  gives  rise  to  a  very  different  question 
from  any  of  those  agitated  in  the  cases  relied  upon. 
The  right  claimed  by  the  petitioners  must  rest  either 
upon  their  contract  with  the  bankrupt,  or  upon  some 
general  principle  of  law  independent  of  that  contract. 
The  contract  is   this: — Chitty  being  indebted  to   th^ 
assignees  of  Duckett  in  22,000/.,  the  assignees  under- 
take,  in  consideration  of  an   assignment  to  them  by 
Chitty  of  certain  debts  owing  to  him,  as  a  security  for 
the  sum  of  7,5002.,  to  accept  that  sum  in  full  satisfaction 
of  their  whole  demand,  upon  the  express  condition  that 
the  sum  shall  be  paid  by  instalments  at  fixed  periods. 
This  contract  was  not  reduced  into  writing,  but  its 
existence  is  admitted,  and  in  part  performance  of  this 
agreement  a  deed  was  executed  by  Chitty,  by  which, 
after  reciting  that  several  persons  named  therein  were 
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indebted  to  a  large  amount,  and  that  he  had  agreed  to  1835. 
assign  these  debts,  subject  to  certain  prior  cliarges  " 
thereon,  to  the  petitioners  for  securing  to  them  7,500/.  Ellis. 
by  instabnents  therein  specified.  Chittyy  by  assignment,  '"  ^^^  matter 
constitutes  the  petitioners  his  attomies  to  recover  those  Chitty. 
debts  in  his  name,  and  apply  them  in  payment  of  the 
7,500Z.  There  is  also  a  covenant  by  Chitty  to  pay  the 
instalments,  and  a  proviso  that  upon  payment  of  the 
7,500/.  the  deed  shall  be  void.  It  is  to  be  observed, 
that  there  is  no  mention  in  this  deed  of  the  existence  of 
any  larger  debt,  nor  are  the  terms  of  the  agreement  to 
assign  those  debts  as  a  security.  There  is  nothing, 
however,  in  the  deed  inconsistent  with  the  alleged  con- 
tract ;  nor,  taking  the  agreement  and  the  deed  together, 
IB  there  any  stipulation,  that  in  case  of  nonpayment  of 
the  instalments  the  assignment  of  the  debts  should  be 
void;  nor,  on  the  other  hand,  that  if  the  condition 
should  be  broken,  and  the  assignees  of  Duchett  should 
revert  to  their  original  debt,  they  should  be  at  liberty 
to  retain  the  securities  given  for  the  composition.  The 
contract  is  altogether  silent  as  to  what  shall  be  done 
with  the  debts  assigned  if  the  instalments  are  not  paid, 
and  the  petitioners  should  thereupon  elect  to  proceed  for 
the  whole  of  their  original  debt.  The  first  question, 
therefore,  for  the  Court  to  decide  is,  whether  any  con- 
tract, either  to  retain  or  relinquish  the  assignment,  can 
be  implied  from  the  circumstances ;  and  I  confess  I  find 
no  grounds  from  which  I  can  infer  any  contract  either 
way :  this  event  appears  to  have  been  unanticipated  and 
unprovided  for.  This  brings  us  then  to  the  question^ 
whether  there  be  any  general  principle  of  law,  inde- 
pendent of  any  contract  between  the  parties,  by  which 
the  petitioners  are  justified  in  repudiating  the  contract 
for  the  composition,  and  yet  retaining  the  securities 
given  as  a  consideration  for  that  composition.  Tlie 
Vol.  IL  c  c 
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18S5*        cases  cited  afford  no  such  principle;  for  the  distinction 

,  between  a  creditor's  right  to  retain  money  in  his  hands 

Elus.        in  part  payment  of  his  debt,  and  his  right  to  retain  as 

In  the^  matter  ^^^]^  fo^  his  debt  the  deeds  and  property  of  his 

CaiTxr*  debtor  in  his  possession,  is  well  defined  and  known. 
When^  as  I  have  stated^  a  creditor  has  money  in  his 
hands  belonging  to  his  debtor,  if  it  have  been  obtained 
without  frauds  and  not  specifically  appropriated  to  other 
purposes^  the  creditor  may  apply  it  in  paft  discharge  of 
his  debt ;  but  to  enable  a  creditor  to  retain  deeds  or 
property  of  his  debtor  as  a  security  for  his  debt,  he 
must  have  a  lien  thereon  either  at  common  law  or  by 
contract.  There  is  nothing  in  the  relation  in  which 
the  parties  stand  to  each  other  that  gives  a  lien  in  thia 
case,  unless  it  arises  upon  the  contract  under  which  the 
assignment  of  the  debts  was  made ;  but  if  the  petitioners 
elect  to  repudiate  that  contract,  and  to  revert  to  their 
original  claim,  then,  as  it  appears  to  me,  they  must  re« 
pudiate  in  toto^  and  abandon  their  claim  to  the  debts 
assigned,  to  which  they  have  no  claim  except  by  virtue 
of  that  contract.  The  petitioners,  therefore,  may  either 
have  the  usual  order  for  the  valuation  or  sale  of  the 
securities  deposited  with  Sir  G.  DucheU^  and  for  proof 
of  the  balance,  delivering  up  the  deed  of  assignment 
to  be  cancelled,  or  they  may  include  the  debts  as- 
signed in  their  valuation,  and  prove  for  the  balance  of 
the  7,500/. 

Sir  John  Cross: — In  this  case  the  bankrupt  being  in- 
debted to  the  petitioners  in  a  large  sum,  they  verbally 
agreed  to  accept  about  one  third  part  of  the  debt  in 
lieu  of  the  whole^  to  be  paid  by  two  instalments,  and 
then  to  give  a  release ;  and  for  securing  payment  on  the 
appointed  days  the  debtor  agreed  to  assign  certain 
debts  owing  to  him,  and  he  accordingly  executed,  not  a 
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flomposition  deed,  but  a  simple  deed  of  assignment  of       1835. 

these  debts,  empowering  the  petitioners  to  sue  for  the         

same^  and  it  was  to  be  void  on  payment  of  the  instal-  Elus,  ^ 
ments.  But  the  deed  makes  no  mention  of  composition,  ^"  the  matter 
and  purports,  on  the  face  of  it,  to  be  a  security  for  two  Cbit^y. 
instalments  in  part  payment,  and  not  in  full  satis&ction 
of  the  debt  The  instalments  became  due  before  the 
bankruptcy,  but  no  part  thereof  has  been  paid,  nor  has 
any  thing  been  recovered  under  the  deed,  which  turns 
out  to  be  an  inadequate  security  for  the  instalments. 
The  petitioners  thereupon  claim  to  be  admitted  cre- 
ditors for  their  entire  debt,  after  deducting  the  value  of 
the  security.  On  the  other  hand,  it  is  contended  that 
they  must  surrender  the  security  if  tliey  claim  the  whole 
debt.  In  the  first  instance,  the  petitioners,  being 
already  entitled  to  prompt  payment  or  security  to  the 
iidl  amount  of  their  whole  debt,  voluntarily  agreed  to 
forego  two  thirds  of  it,  and  accept  a  security  for  the 
residue;  they  ako  agreed  to  give  a  certain  time  for  its 
pajrment;  but  they  obtained  by  the  bargain  no  advan- 
tage whatever  to  which  they  were  not  before  legally 
^ititled.  The  debt  was  not  thereby  extinguished,  nor 
was  one  debt  substituted  for  another ;  the  debt  was  still 
the  same  identical  debt,  whether  it  should  be  ultimately 
payable  in  full  or  in  part  only;  that  alternative  was  at 
the  option  of  the  debtor.  But  it  is  clear  that  between 
the  execution  of  the  deed  and  the  time  appointed  for  pay- 
ment it  was  not  in  his  option  to  rescind  the  deed,  much 
less  could  it  be  so  afler  he  had  made  default^  and  gained 
the  advantage  of  time  for  the  payment  That  would 
be  to  make  the  deed  void  by  nonpayment,  while  the 
deed  itself  provides  it  shall  become  void  upon  payment. 
It  appears  to  me,  therefore,  that  the  deed,  after  the 
de&ult  of  the  debtor,  and  prior  to  his  bankruptcy,  was 
still  in  full  force  as  a  security  for  the  subsisting  debt, 

c  c  2 
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1835.       and  that  these  creditors  were  then  entitled  to  maintain- 
an  action  at  law  for  the  whole  debt;  that  a  Court  of 

Jttjf  parte 

Ellis.        Equity  would  not  then  have  compelled  either  a  -stay  of 
In  the^  matter  ^^  action  or  a  surrender  of  the  security.     If,  then, 
Cbitty.       before  the  bankruptcy  these  creditors  were  legally  and 
equitably  entitled  to  their  whole  debt,  and  to  the  be- 
nefit of  the  security,  they  hare  the  same  right  still,  for 
it  is  a  general  rule,  that  bankruptcy  does  not  in  this 
respect  alter  the  rights  and  duties  of  the  debtor  and 
creditor ;  and  it  is  another  general  rule,  that  a  creditor, 
having  a  security  on  the  property  of  the  bankrupt,  may 
avail  himself  of  the  security  in  reduction  of  his  debt, 
and  be  admitted  to  prove  for  the  residue.     The  peti- 
tioners claim  the  benefit  of  this  rule,  and  it  seems  to 
me  they  are  entitled  to  it     The  case  that  most  nearly 
resembles  the  present  is  ex  parte  Vere.  (a)     There  the 
debtor  executed  a  general  composition  deed  for  the 
payment  of  a  lesser  sum  by  instalments,  and  his  cre- 
ditors covenanted  on  payment  thereof  to  release  their 
debtor.     He  paid  the  first  instalment,  but  made  default 
in  payment  of  the  second,  and  then  became  bankrupt ; 
and  the  question  was,  whether  the  creditor  should  be 
admitted  for  the  whole  debt,  deducting  the  instalment 
paid,  or  for  the  whole,  returning  the  instalment ;  and 
Lord  Eldon  there  decided  that  be  should  retain  it,  and 
be  admitted  for  the  residue.     The  claim  seems  to  be 
the  same  in  the  present  case,  for  I  see  no  difference  in 
principle,  whether  it  is  a  sum  of  money  or  a  security 
that  is  given  in  part  performance  of  a  bargain  for  a 
composition ;  both  being  alike  given  in  part  satisfaction 
for  the  original  debt,  both  may,  I  think,  be  retained  to- 
that  end. 


(a)  Ex  parte  Vere,  1  Hosr,  2S1. 
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Sir  George  Base  said  he  had  nothing  to  add  to  what  1835. 

fell  from  him  on  the  hearing,  and  that  he  concurred  — 

with  the  Chief  Judge.  Ellis. 

In  the  matter 

Mr.  Montagu :  —  The  petitioner  elects  to  give  up  the  Chitty. 

^security  in  question,  and  will  value  the  other  securities 

at  1,000/.,  and  prove  for  the  difference  in  the  usual 

manner. 


Ex  parte  FORTH.  —  In  the  matter  of  TILSON.  C.  of  R, 

1  HE  petitioning  creditor  had  paid  a  creditor  (a  servant)         j  835.' 

his  debt  in  full  (namely,  half  a  year's  wages),  in  order  a  peUtiomng 

to  render  him  a  competent  witness  to  depose  to  the  titkdtobe^ 

requisites.    This  was  a  petition  that  he  might  be  allowed  P*>d  out  of  the 

.  p   V  estate  a  sum 

.that  sum  out  OI  the  estate.-  paid  to  a  credi- 

tor to  render 

Mr.  J.  Russell  for  the  petition.  tent  witness  t 


Ordered,  {a)       support  the  fiat. 


Ex- parte  LAING.  —  In  the  matter  of  C.  ofR. 

DUDDERIDGE.  June  10, 

1  HIS  was  the  usual  petition  of  an  equitable  mortgagee  ^  solicitor  can- 
by  deposit  of  title  deeds,  for  a  sale,  &c.  of  the  pre-  not  receive  a 

•^         ^                                  .                                                           ^  deposit  of  title 

mises,    &c     The  petitioner  was  a   solicitor,   and  the  deeds  as  security 

deposit  of  the  deeda  was  to  secure  his   bill  of  costs  ^    *"'* 
already  incurred,  and  also  to  secure  such  costs  as  might 
be  thereafter  incurred. 

Mr.  O.  Anderdon  for  the  petition. 


(a)  An  affidavit  of  service  on  the  assignees  was  produced. 

c  c  3 
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1686.  Mr.  BeiheUj  for  the  assignees,  objected,  that  the  se- 

curity  was  bad,  as  r^arded  future  bills. 

Ex  pwrtc 
Laing. 

In  thc^  matter       p^  Curiam  ;  —  The  security  is  bad  as  to  the  future 
DuDDSEines.    bills  of  costs.     A  solicitor  cannot  take  a  security  for  bills 

before  they  are  delivered ;  it  was  so  held  by  Sir  John 

Leach  in  ex  parte  BovilL  {a) 


C.  of  R,  Ex  parte  SMITH.  —  In  the  matter  of  SMITH, 

June  17, 
1836.        Mr.  SMYTHE  :  —  In  this  case  the  fiat  issued  while 

On  a  petition      {he  bankrupt  was  abroad.     He  did  not  hear  of  it  soon 

to  waxrexkOKt 

where  there  is     euough  to  surrender  in  time.     He  is  now  in  Ijigland, 
eoets  oome^out     *^^  anxious  to  Surrender.     This  is  the  usual  petition 
of  the  estate.       for  leave  to  surrender  after  the  expiration  of  the  forty- 
two  days,  and  it  is  hoped  the  bankrupt  will  be  allowed 
his  costs  out  of  the  estate. 


Per  Curiam :  —  Where  the  surrender  is  for  the  benefit 
of  the  estate,  and  there  is  no  fi*aud  or  default  on  the 
part  of  the  bankrupt,  it  is  of  course  for  him  to  take  his 
costs  out  of  the  estate.  (&) 


(a)  In  ex  parte  JBovill  re  Evans,        {6)  In  this  case  the  costs  were 
August  1826,    Sir  John  Leach    reserved,  it  being  doubtful  wbe> 
decided,  that  an  equitable  mort*    ther  they  should  come  out  of 
gage  to  a  solicitor  would  not    the  joint  or  separate  etate. 
cover  bills  of  costs  not  delivered 
when    the    equitable  mortgage 
was  made.    Reg*  Lib. 
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Ex  parte  HANKS.  —  In  the  matter  of  HANKS.  C.  of  R. 

June  17, 
Mr.  O.  ANDERDON:  —  This  petition  was  not  served  J^  ^l^  1 8, 
four  days  before  the  time  for  which  it  was  answered,        xooi>. 
which  the  general  order  requires,  (a)     TTiis  is  an  ajn  ^^^^^^ 
plication  in  pursuance  of  ex  parte  Beardsworth  (J),  that  ^thin  the  pro. 

1.1,,.,,  ..  ,  ,1^  tim«  it  must 

the  time  for  which  the  petition  was  answered  may  be  bero-answered. 
enlarged. 

Per  Curiam :  —  Where  the  time  within  which  a  peti- 
tion must  be  served  has  elapsed  without  its  having  been 
served,  the  petition  must  be  re-answered,  and  it  will 
be  of  course  at  the  office  to  re-€Uiswer,  under  such 
circumstances.     If  there  were  still  time  to  serve  the  lf**>;t»n>«hM 

,  .        not  dbpwd,  it 

petition,  the  Court  would  enlarge  the  time  for  which  nuybeenUigvd, 
it  is  answered  as  of  course ;  but  when  the  time  for 
service  has  elapsed  the  petition  must  be  re-answered. 

Mr.  O.  Anderdon:  —  This  is  a  petition  to  super- 
sede. Will  the  Court  require  personal  service  on 
the  assignees  ? 

Per  Cwriam :  —  If  the  petition  be  merely  to  supersede,  A  petition  to 
the  assignees  need  not  be  personally  served,  as  the  peti<*  not  bepenL 
tioners  do  not  ask  an  order,  disobedience  to  which  would  ^^  "f"®^  ^ 

toe  aflUgnf^ 

bring  the  respondents  into  contempt 


(a)  The  petition  to  be  served  presented   to   stay  the   certifi- 

four  days  before  the  expiration  cate. — Orders,  Court  of  Review, 

of  the  time  at  which   the  at-  January  17,1832. 

tendance  thereon  is  ordered,  ex-  (b)  1  Dca.  S^  (^,  369* 
cept  in  the  case  of  a  petition 

C  C  4 
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C.  ofR.  ^^  P^^^  NEIRINCKX.  —  In   the  matter  of 

jlme  17,  NEIRINCKX, 

1836.  '  NeIRINCKX  was  discharged  from  the  King's  Bench^ 
A  bunder  is  a  having  about  200/.  in  his  possession.  He  forthwith 
person  who         ^^^jj,  ^  le^se  of  a  uiece  of  cnround.  and  the  carcasses  of 

builds  either  on  . 

his  own  or         six  Unfinished  houses  standing  thereon,   and  entered 
for  profit  into  contracts  with  Scales^  a  plasterer,  and   Wilson,  a 

builder,  to  finish  the  six  houses.  Wilson  being  unable 
to  finish  the  brickwork,  it  was  finished  by  Scales. 
Neirinckx  paid  money  weekly  to  Scales  for  the  wages  of 
the  men. 

A  fiat  was  issued  against  Neirinckx  as  a  "  builder** 
by  Scales.  This  was  a  petition  to  supersede,  for  want  ot 
a  good  petitioning  creditor's  debt,  and  for  want  of  a 
trading. 

One  of  the  affidavits  in  opposition  to  the  petition 
stated,  that  Neirinckx  had  called  at  the  deponent's  shop 
about  the  purchase  of  ironmongery  for  the  houses,  and 
had  then  stated  that  he  was  a  builder.  Anoth^  affi- 
davit stated,  that  Neirinckx  had  told  deponent  that  hid 
intention  was  to  sell  some  of  the  houses  when  com-' 
pleted,  and  that  he  expected,  by  so  doing,  to  realize  a 
sum  which  would  enable  him  to  commence  another 
building  speculation,  at  a  newly  discovered  mineral 
spring  at  Chesham  in  Buckinghamshire. 

In  reply  the  bankrupt  deposed,  that  he  never  in- 
tended to  sell  the  houses,  and  that  he  intended  the 
house  in  Buckinghamshire  for  his  residence.  Affidavits 
were  also  filed  by  other  persons,  stating  that  Neirinckx 
was  never  known  as  a  builder,  and  that  he  was  totally 
ignorant  of  that  trade,  and  that  he  had  never  entereil 
into  those  contracts  which  builders  invariably  did  for 
performing  certain  portions  of  work,  and  for  the  pur- 
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chase  of  and  sale  of  materials,  and  that  Neirinckx  was        1835. 

believed  by  the  deponents  to  be  a  gentleman  finishing 

the  houses  as  his  own  property.  Neibinckx. 

In  the  matter 
of 
Mr.  Swanstan  and  Mr.  Sturgeon  for  the  petition :  —     Neirinckx, 

The  question  is,  whether  the  petitioner  is  a  "  builder  " 
within  the  6  Geo.  4,  c.  16,  s.  2.  Mr.  Neirinckx  built 
on  his  own  land ;  a  builder  is  a  person  who  builds  for 
others.  If.  Neirinckx  were  a  trader  because  he  built. 
Burgess  (a)  would  have  been  a  trader  because  he  made 
bricks.  Burgess  was  held  no  trader,  because  the  brick- 
making  was  on  his  own  land.  [The  Chief  Judge  :  — 
The  6  Geo.  4,  c.  16,  s.  2,  does  not  expressly  mention 
brickmakers,  but  it  does  expressly  include  builders.] 
Yes,  but  the  word  "  builder  "  must  be  reasonably  con- 
strued, otherwise  any  nobleman  who  builds  on  his 
estate  for  the  purpose  of  better  enjoying  that  estate 
would  thereby  become  liable  to  the  bankrupt  laws.  In 
Williams  v.  Stephens  (b)  Ix)rd  EUenborough  held,  ^^  that 
a  building  on  a  man's  own  land,  for  whatever  piu^se) 
could  not  be  considered  a  buying  and  selling."  After 
that  case  was  decided,  6  Geo.  4,  c.  16,  s.  2,  made 
"  builders "  liable  to  the  bankrupt  laws ;  but  that  is, 
not  any  person  who  may  build  a  house,  but  those  who 
are  technically  called  and  known  as  builders,  and  who 
would  be  ranged  under  the  head  "  builders  "  in  a  trade 
directory.  Neirinckx  only  hired  other  persons  to  build 
for  him  on  his  own  land ;  he  would  not  have  under- 
taken to  build  for  any  person. 

Mr.  Twiss  and  Mr.  Biggs  for  the  assignees : — Almost 
every  professed  builder  has  land  of  his  own  on  which 

(a)  Ex  parte  Burgess,  2  GL  Sf  J.  I  S3, 
{b)  Waiiajns  v.  Step/ieits,  '2  Camp,  500. 
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1835.        he  builds.     The  intent  of  Neirinckx  was  not  to  improve 
~"*        his  own  land,  but  to  gain  a  living.     He  came  out  of  the 

Ex  parte  ,        , 

Neibinckx.     King's  Bench  with  only  200/.  in  his  pocket,  and  imme^ 

In  the  matter  (ii|^|;eiy  ^qq^  a  lease  of  the  land,  with  carcasses  upon  it, 
Nei&inckx.  which  he  bought,  and  finished  with  an  intent  to  sell 
again.  [The  Chief  Judge  :  —  Are  there  any  affidavits 
that  the  transaction  was  intended  to  be  a  single  isolated 
transaction,  without  any  intent,  if  opportunity  offered, 
of  continuing?]  No  such  affidavits  have  been  made^ 
but  can  be  made. 

The  Chief  Judge:  —  A  gentleman  who  builds  in 
order  to  improve  his  estate,  and  afterwards  happens  to 
sell  or  let  the  houses,  is  not  a  builder  within  the  act ; 
but  that  is  not  the  question  before  the  Court.  Here 
a  man  comes  out  of  prison,  possessing  200/.;  he  has 
no  land  of  his  own,  but  takes  a  lease  of  land  with 
carcasses  of  houses,  and  finishes  them  with  intent 
to  dispose  of  them  at  a  profit;  he  is  therefore  a 
builder,  unless  the  petitioner  can  vary  the  case  by 
new  affidavits. 

Sir  John  Cross  declined  for  the  present  to  deliver  any 
judgment,  as  the  petition  was  to  stand  over. 

Sir  George  Rose :  —  I  agree  with  the  Chief  Judge  that 
the  petitioner  is  a  trader  within  the  act;  he  would  be 
so  as  seeking  to  gain  his  living  by  the  ^^  workmanship 
of  goods,"  even^Oie  were  not  directly  within  the  term 
^  builder.''  ^^j^^Huglpdly  have  some  interest  in  the 
land  on  ^^pSpi^Duild,  but  are  not  less  within 
the  statute  on  that  account.  All  persons  building  on 
their  own  land  are  within  the  act,  if  their  principal 
intent  is  to  obtain  profit  But  a  parly  is  not  within 
the  act  where   his  building  on   his  own  land  is  for 
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\he    purpose  of  improving  his  property,   and  is  an        1835. 
incident,  and  accessary  to  the  better  enjoyment  of  the        — 
land     In  this  Court  the  onus  lies  with  the  bankrupt    Neirinckx. 
to  prove  he  is  not  within  the  act ;  at  law  it  lies  with  ^"  '*'®  matter 
the  assignees  to  prove  he  is.     After  the  intimation  of    Nbibingkx. 
the  opinion  of  the  Court,  if  the  bankrupt  files  further 
affidavits,  and  still  fails,  he  may   perhaps  be  visited 
with  costs. 

Petition  to  stand  over,  with  liberty  to  file  affidavits. 

This  day  the  petition  again  came  on.     The  question     July  \1. 
as  to  the  petitioning  creditor's  debt  was  discussed,  but 
was  a  question  of  fact. 

The  arguments  being  concluded,  tliis  day  judgment     ^^V  *^* 
was  given  as  follows: 

The  Chief  Judge:  —  The  petitioner  is  a  builder, 
and  properly  adjudged  a  bankrupt.  Before  the  6  Geo.  4, 
c.  16,  passed  it  was  doubtful  whether  a  builder  could 
be  made  a  bankrupt,  till  Williams  v.  Stephens  (a)  de- 
cided that  he  could  not,  if  he  had  an  interest  in  the 
land,  and  merely  worked  up  materials  into  houses  in 
order  to  improve  his  land ;  but  before  6  Greo.  4,  if  a 
common  builder,  who  had  no  interest  in  land,  had 
bought  materials  and  built  houses,  he  would  have  been 
a  trader;  then  the  6  Geo.  4,  c  16,  uses  the  word 
**  builder''  just  as  innkeepers  are  expressly  included. 
It  is  therefore  clear  that  the  legislature  intended  to 
include  all  builders,  whether*  thiy.D^^> on  their  own 
land,  or  upon  land  on  lease,  or  otiierwSe.  The  most 
common  way  in  which  a  builder  exercises  his  trade  is 


(a)  IVUUamt  n  Slephew,  5  Camp.  300. 
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1835.        to  take  land  on  a  building  lease,  and  build  thereon ; 
'         buildera  also  build  on  the  land  of  other  persons.     It 
NsiaiNCKx.     appears  all  these  are  included  in  the  act,  which  was 
In  the  niaiter  intended  to  embrace  every  mode  by  which  a  building 
NsiRiNcKX.     speculation  is  carried  on ;  it  therefore  comes  to  a  ques- 
tion, whether  Neirinckx  is  within  any  of  these  cases.    On 
the  evidence,  the  Court  can  come  to  no  conclusion  but 
that  he  was  a  builder.     He,  looking  about  to  see  how 
he  could  best  invest  his  capital,  resolved  on  the  mode 
in  question.     If  he  had  intended  merely  to  finish  and 
dispose  of  the  six  houses,  and  stop  there,  he  would  not 
be  within  the  act,  as  that  would  be  merely  embarking 
in  one  single  speculation  to  improve  his  land ;   but  the 
evidence  proves  that  he  did  not  intend  this  alone,  but 
that  this  was  only  a  beginning,  and  with  the  profits  of 
this  building  speculation  he  intended  to  carry  on  other 
building  speculations. 

Sir  John  Cross: — The  act  emphatically  intended  to 
include  this  particular  class  of  builders  to  which  the 
petitioner  belongs,  he  being  a  builder  intending  to  carry 
on  trade  to  gain  a  profit 

Sir  George  Rose: — The  question  in  these  cases  is, 
whether  the  acts  of  the  party  come  within  the  intent  of 
the  statute  of  being  a  builder,  with  an  intent  to  gain  a 
profit  and  livelihood  thereby  ?  I  need  not,  in  this  case, 
say  more  than  that  in  my  opinion  the  case  is  so  far  one 
of  doubt  that  this  Court  ought  not  to  supersede  against 
the  decision  of  the  commissioner,  when  by  so  doing  we 
deprive  the  petitioning  creditor  of  the  legitimate  mode 
of  trying  the  question  in  a  court  of  law,  where  the 
bankrupt  may  bring  an  action,  though  we  refuse  to 
supersede.  I  am  of  opinion  that  the  mere  fact  that  a 
party  builds  on  his  own  land  is  not  enough  to  exempt 
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him  from  the  operation  of  the  act;  but  as  the  point         1835. 
is  not   directly  before   me,  I  only  state  my    present        — — 
impression.     In  this  case  I  can  feel  no  doubt  "which    Neiru«ckx. 
prevents  my  declaring  that  he  is  within  the  intent  of  '"  ^^®  matter 
the  act.  Neirinckx. 

The  order  was, — ^the  petitioner  submitting  by  his 
counsel  to  abide  by  the  judgment  of  the  Court,  and 
undertaking  not  to  bring  any  action  to  try  the  validity 
of  the  fiat  (a), — refer  to  Mr.  Gregg  to  inquire  if  the 
petitioning  creditor  has  any  and  what  debt  sufficient 
to  support  the  fiat;  reserve  further  directions  and 
costs.  Any  party  to  be  at  liberty  to  apply.  Suspend 
all  further  proceedings  under  the  fiat  till  further 
order. 


Ex  parte  TELFOURD.  —  In  the  matter  of  c.  of  R. 

DAVIS.  July  17, 

1885. 

In  this  case  the  Chief  Judge  said,  that  for  the  future.   Application  for 

.  ,  .   ,  .  petition  to  stand 

unless  there  were  very  special  reasons  to  the  contrary,  over  should  be 
when  application  was  made  to  postpone  a  petition  in  ^^^theteti 
the  paper  of  the  day,  it  should  stand  at  the  bottom  of  t>on  appears  in 
the  general  paper,  and  not  stand  over  to  any  particidar    - 
day;  and  that,  to  postpone  the  hearing  to  any  particular 
day,  the  application  must  be  made  the  day  before  the 
petition  would  be  in  the  paper  for  hearing. 


(ri)  Quere  as  to  the  right  so  to  stipulate  ? 
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C.  of  R.         -Ear  parte  JOHNSTON.  —  In  the  matter  of  JONES. 

July  18, 
1 835,  i  jiE  petition  stated,  that  at  the  meeting  to  open  the 
not^compelT*  ^^t,  Mr.  Commissioner  Fonbhrnque  was  dissatisfied  as  to 
oommiaooner  to  ^^  petitioning  Creditor's  debt,  and  adjourned  opening 
man  a  bankrupt;  the  fiat.  On  the  day  to  which  the  meeting  was  adr- 
OT^hh/to  journed  the  commissioner  asked  the  petitioning  creditor 
proceed.  whether  the  supposed  bankrupt  had  any  property,  when 

The  non-posses-  the  petitioning  creditor  answered,  he  did  not  know; 
by  Uie  UoSkjrapt  that  he  had  heard  the  bankrupt  had  a  little^  but  to 
isnotasuffident  ^^aX  amount  he  could  not   state;   that  it  might  be 

reason  for  not  ^  '  ^ 

declaring  him  a  under  202!.  The  commissioner  then  refused  to  re- 
^  ™   *  ceive  the  deposition,  on  the  ground  that  the  petitioning 

creditor  could  not  state  that  the  proposed  bankrupt 
possessed  any  property. 

On  the  17th  of  June  the  petitioning  creditor  peti- 
tioned this  Court  to  remove  the  fiat  to  another  commis- 
sioner ;  but  the  Court  refused  the  order,  as  the  affidavit 
in  support  did  not  state  clearly  that  the  commissioner 
refused  to  receive  the  deposition  of  the  petitioning 
creditor,  on  account  of  the  bankrupt  having  no  pro- 
perty, and  suggested  that  another  application  should 
be  made  to  the  commissioner,  which  might  prevent 
the  necessity  of  again  coming  before  the  Court;  but 
that,  in  the  event  of  its  being  made  clear  that  the 
want  of  property  was  the  ground  on  which  the  com- 
missioner proceeded,  the  Court  gave  leave  to  bring  the 
petition  on  again. 

The  solicitor  to  the  fiat  thereon  wrote  to  the  commis- 
sioner, stating  that  the  Court  were  of  opinion  that  if  its 
intimation  were  conveyed  to  the  commissioner  he  would 
proceed  with  the  fiat. 

The  commissioner  stated,  he  could  not  receive  any 
private  application ;  whereon  the  solicitor  attended  the 

10 
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commissionei^  and  produced  Mr.  Girdlestofu^s  brief,  and        1835. 
the  indorsement  thereon ;  when  the  commissioner  ob-         ■ 
jected,  that  he  had  no  official  communication  from  the     Johnston. 
Court  of  Review,  (a)  In  the  matter 

The  solicitor  then  asked  whether  the  commissioner  Jones. 
declined  to  proceed  on  the  ground  that  the  deposition 
of  the  petitioning  creditor  was  bad,  or  because  of  the 
want  of  property;  when  the  commissioner  said  he 
had  already  given  his  answer,  and  should  give  no 
other,  but  that  if  the  Court  made  an  order  he  should 
submit. 

Mr.  Girdledane  jun.  now  applied  for  an  order  on  the 
commissioner  to  proceed  to  the  adjudication. 

The  Chief  Judge  :  —  The  Court  cannot  order  the 
commissionei'  to  adjudicate  (b) ;  but  can  direct  him  to 
consider  whether  the  evidence  is  sufficient  to  enable 
him  to  declare  the  party  bankrupt 

Per  Curiam:  —  The  registrar  will  communicate  the 
opinion  of  the  Court,  that  the  commissioner  should 
proceed.  If  the  commissioner  prefers  an  order,  one 
shall  be  made. 


Ex  parte  WARD.  —  In  the  matter  of  JORIE.  C.  of  R. 

1  HIS  case  was  called  on  upon  a  former  day,  when  all        jgg^  ' 

parties  were  present,  and  stood  over  to  this  day  by  When  a  petition 

arrangement.  '  .  '^^^^^^ 

This  day  Mr.  Tennant  appeared  for  the  respondents.  •»  affid«Tit  of 

rm  ••  I'l  1  /*•!•*••         •enriceisnot 

The  petitioners  did  not  appear,  but  no  affidavit  oi  service 
was  in  Court. 

(a)  See  ex  parte  Noket^  1  Mont,  ^  Ayr.  465. 

(5)  Ex  parte  Pcrrin,  Buck.  510.  Ex  parte  Stead,  1  GL  4;  J.  5\0. 
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1835.  Per  Curiam  :  —  As  the  petition  stood  over  to  a  parti- 

cular  day  by  an  arrangement  made  when  the  petitioner 

Ward.  ^^  present,  an  a£Sdavit  of  service  is  not  wanting.     As 

In  the  matter  ^^  respondent  is  present,  and  the  petitioner  is  not,  this 

JoBiE.  petition  must  be  dismissed  with  costs. 


C.  of  R.  ^  P^^  HALL.  *—  In  the  matter  of  IVESON. 

July  21, 

1835.  /\  DEBT  being  due  from  a  clergyman  to  Ivesan^  the 

A  bankrupt  se-  latter   procured  a   sequestration,   and   was   appointed 

questrator  will  *^  ^  /»        .  j  . 

be  restrained  Sequestrator  thereunder,  and  then  a  nat  issued  agamst 
anyproc^dT*^  /we^on.  This  was  a  petition,  stating  that  Ivesan  threat- 
adversely  to  the    ened  and  intended  to  receive  and  appropriate  the  pro- 

assignees. 

ceeds  of  the  sequestration,  and  that  he  would  do  so 
before  the  assignee  could  procure  another  sequestrator 
appointed,  as  the  process  would  be  attended  with  much 
expense  and  delay.  The  bankrupt  had  not  obtained 
his  certificate. 


Mr.  BetheU  for  the  petitioner. 

Mr.  W.  M.  Ellis,  contrdy  for  the  bankrupt. 

Per  Curiam :  —  Restrain  the  bankrupt  from  releasing 
or  doing  any  other  act  to  discharge  the  sequestration, 
and  from  receiving  or  demanding  any  thing  under  tlie 
same.  Let  the  assignees  be  at  liberty  to  use  the  name 
of  the  bankrupt  under  the  existing  sequestration,  if 
necessary,  and  let  the  bankrupt  pay  over  to  his  as* 
signees  any  thing  that  may  have  been  received  by  him 
since  his  bankruptcy  under  or  by  virtue  of  the  seques- 
tration.    Costs  of  this  petition  out  of  the  estate. 
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Ex  parte  CROSBIE.  —  In  the  matter  of  JOHN  C.  of  R. 

KIDDER,  Jtdy  22, 

1835.. 

In  1813  Thomas  Kidder  lent  John  Kidder  300i,  who  ^ti^n,  thT^^. 
gave  Thomas  Kidder  a  bond  for  the  amount,  and  de-  iwl  debt  revive, 

.      ,  .        .  ^  ,  upon  failure  of 

posited  certain  title  deeds  by  way  of  equitable  mort-  the  debtor  in 
gage  as  additional  security.     In  1815  two  other  bonds  J^erSc^,  or 
were  given  to  secure  1,000/.  and  305/.,  and  a  mortgage  upon  6oi«Mde 

.  ^  ^      reviving  the  old 

was  given  for  300/1  debt. 

In  1816  John  Kidder  entered  into  a  composition  with 
his  creditors,  to  which  Thomas  Kidder  was  a  party.  The 
material  part  of  the  deed  was  as  follows :  ^^  Mem.  We, 
&C.,  do  hereby,  for  ourselves,  &&,  agree  to  accept  from 
John  Kidder  at  and  after  the  rate  of  10«.  in  the  pound 
upon  our  respective  debts,  such  composition  to  be  paid 
us  in  the  proportion  following;  (that  is  to  say,)  2«.  ^d. 
in  six  months,  2s.  6d,  in  twelve  months,  2s.  6d.  in  eigh* 
teen  months,  and  2s.  6d.  in  twenty-four  months,  from  the 
date  hereo£  And  it  is  hereby  agreed,  that  the  four 
several  instalments  shall  be  secured  to  us  by  the  pro- 
missory notes  of  the  said  John  Kidder;  and  we  do 
hereby  severally  agree,  that  we  will  receive  the  said 
promissory  notes  in  full  discharge  of  our  debts,  and 
upon  the  delivery  of  the  said  several  promissory  notes 
we  will  forthwith  execute  to  John  Kidder  a  release  for 
our  debts.  And  it  is  hereby  agreed,  that  if  all  the 
creditors  whose  debts  exceed  500/.  do  not  accede  to 
this  arrangement  within  one  month  from  this  time  the 
whole  to  be  void;  and  that  it  John  Kidder  fail  in  making 
good  all  the  said  instalments,  or  any  thereof,  that  each 
of  the  said  creditors  shall  remain  creditors  for  the  full 
amount  of  their  debts." 

John  Kidder  never  performed  this  agreement  as  to 
Vol.  II.  D  D 
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1835.        Thomas  Kidder^  or  gave  any  notes  in  pursuance  thereof, 

,,         .       but  afterwards  paid  various  sums  on  account  of  interest 

Cbosbie.       on  the  bonds,  which  payments  were  indorsed  on  the 

e  ^ma  cr  j^^j^^^     ThoTnas  Kidder  died  in  1829,  leaving  the  peti- 

JoBN  Kiddie,    tioner  Crodne  his  executor. 

In  1829  an  account  was  sent  by  CroMe  to  John  Kidder 
of  the  sums  due  to  Thomas  Kidder^  who,  objecting  to 
the  mode  in  which  the  interest  was  calculated,  sent  an 
account,  in  which  he  debited  himself  with  the  ftdl 
amount  of  the  sums  lent. 

In  March  1835  John  Kidder  was  declared  a  bankrupt* 
On  tendering  proof  for  the  whole  sums,  the  compo- 
sition deed  was  objected,  and  Mr.  Commissioner  Fane 
decided  diat  the  account  should  be  taken  on  the  footing 
of  the  composition  deed. 

The  petition  prayed  that  the  account  might  be  taken 
on  the  footing  of  the  original  debt,  and  the  securities 
sold,  &c.  in  the  usual  manner. 

Mr.  Ching  and  Mr.  Koe  for  the  petition :  —  The  debt 
is  not  extinct,  for  two  reasons ;  the  one,  that  the  terms 
of  the  composition  contract  were  not  performed  on  the 
^g&xt  o{  Kidder  ;  and  the  other  reason,  that  if  they  were, 
yet  that  the  subsequent  promise  revived  the  debt  As 
to  Thomas  Kidder^  the  composition  became  a  nullity, 
one  of  the  clauses  keeping  the  debt  alive  if  failure  were 
made  in  payment  of  any  of  the  instalments:  even  if 
the  deed  remained  good  the  subsequent  acts  of  John 
Kidder  have  set  up  the  debt  again.  In  Thomas  v. 
Covrtnay  (a)  a  creditor,  having  security,  signed  a  com- 
position deed  containing  a  release ;  and  it  was  held,  that 
he  might  nevertheless  avail  himself  of  his  securities, 


(cr)  ThcfmoM  V.  Courinay,  1  JSarru  ^  AhL  I. 
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as  the  agreement  said  nothing  as  to  delivery  up  of        1835. 
securities.  '        , 

Ex  parte 
Crosbie. 

Mr.  Stoanston  contra :  —  Thomas  v.  Cowrtnay  (a)  is  not  the^matter 
in  &vour  of  the  petitioners,  as  the  security  there  was  John  Kidbeh. 
not  the  bill  of  the  debtor,  but  of  a  third  person.  In 
Cockshott  V.  Bennett  (b)  it  was  held,  that  where  one  of  the 
creditors  obtains  a  bill  for  the  residue  of  his  debt  before 
he  executes  the  composition  deed,  that  such  note  was 
void,  and  a  subsequent  promise  to  pay  it  was  also 
void,  being  without  consideration.  A  party  once  bound 
by  a  deed  of  composition  must  abide  by  it,  and  cannot 
take  any  steps  to  recover  the  debt  not  warranted  by  the 
terms  of  the  deed.  The  signature  of  Thomas  Kidder  to 
the  composition  deed  was  essential,  he  being  a  large 
creditor,  and  the  other  creditors  must  have  executed 
under  the  influence  of  the  signature  of  Thomas  Kidder. 
As  Thomas  Kidder  himself  took  no  steps,  he  cannot 
take  advantage  of  any  laches  on  the  part  of  John 
Kidder.  Thomas  Kidder^  on  receiving  the  notes  for  10«. 
in  the  pound,  would  have  been  bound  to  give  up  any 
security  he  held ;  but  tlie  commissioner  has  given  him 
the  benefit  of  the  mortgi^e  money  to  the  amount  of  10«. 
in  the  pound,  which  places  him  in  the  same  situation  as 
if  he  had  received  10«.  in  the  pound. 

Mr.  Chi'ng  in  reply :  —  The  absence  of  any  previous 
agreement  or  firaud  takes  this  case  out  of  Cockshott  v. 
Bennett  {b). 

Their  Honors  the  Chief  Judge  and  Sir  George  Base 
appeared  to  incline  to  the  opinion  that  the  petitioner 

■*■  -„.,,-■  —  ■  ■ 

(a)  Thonma  v.  Courtnay,  I  Bam. 4r  Aid.  I. 
(fi)  CockihQtt  V.  Bennett^  S  Ter.  Rep.  765. 
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18S5.        was  not  entitled  to  what  he  asked ;  but  Sir  John  Cross- 
"""^        intimated  a  contrary  opinion,  whereon  judgment  was 

Ex  parte 

Crosbie.      aeierrecL 
In  the  matter  q^^  ^  ^^^ 

of 
John  Kidder.       This  day  judgment  was  given. 

July  SOth. 

The  Chief  Judge  :  —  The  petitioner  is  entitled  to  the 
relief  he  seeks.     By  the  terms  of  the  composition  deed, 
on  payment  of  the  notes  given  by  the  bankrupt  when 
he' entered  into  the  composition,  he  was  entitled  to  a 
release  from  the  creditors.     No  notes  were  ever  given 
to  Thomas  Kidder^   nor  does  it  appear   that  he  ever 
received  any  instalments  under  the  composition  deed. 
The  other  creditors  did  so,  and  executed  releases ;  con- 
sequently the  bankrupt  was  fully  released  from  all  his 
debts  but  that  due  to  Thomas  Kidder ;  and  the  reason 
the  latter  did  not  receive  notes  with  tlie  other  creditors 
was   because  he  waived  them  out  of  kindness.     But 
though  he  waived  the  notes,  yet  if  Thomas  Kidder  had 
received  the  instalments  with  the  other  creditors  John 
Kidder  would   have   been  entitled  to  a  release  from 
Thomas  Kidder  also.     But  no  instalment  was  ever  paid 
to   Thomas  Kidder.     These  facts  induced  a  suspicion 
that  there  existed  some  collusive  agreement  at  the  time 
of  the  composition,  that  Thomas  Kidder  should  be  paid 
his  debt  in  full;    but  the  evidence  of  the   bankrupt 
rebuts  that  suspicion,  and  proves  that  no  such  agree- 
ment was  made.     After  the  composition  agreement  the 
bankrupt  made    payments   on   the   original   debt    to 
Thomas   Kidder;    besides  which  Crosbie  made   out   a 
statement  of  the  sums  due  to  his  testator  Thomas  Kidder, 
and   the  bankrupt   did  not   object  that  nothing  was 
owing,  but  only  objected  to  the  mode  of  calculating  the 
interest,  thereby  acknowledging  that  the  debt  was  still 
due.     Tlie  question  is,  Upon  what  terms  was  all  this 
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done  ?    Took  v.  Tttck  {a)  shows  that  an  agreement  may        1 835. 

be  made  to  continue  the  debt  when  the  release  is  not 

absolute.     Whether  the  release  be  or  be  not  absolute  is       Crosbie. 

a  question  of  fact     It  appears  from  the  examination  of  ^"  ^^^  matter 

the  bankrupt  that  he  intended,  when  able,  to  pay  the  John  Kidder. 

whole  debt.     If  this  had   been  the  only  condition  it 

might  be   necessary   to  show  the   bankrupt's  ability; 

but  in  the  subsequent  transactions  the  bankrupt  never 

sets  up  his  inability,  and  he  subsequently  acted  as  if 

the  whole  debt  were  due  on  the  bond.     I  therefore 

think  that  the  agreement  between  the  parties  was,  that 

the  original  debt  on  the  bond  should  be  kept  alive, 

and  therefore  that  the  petitioner  is  entitled  to  prove  for 

his  whole  debt. 

Sir  John  Cross  concurred. 

Sir  G.  Rose :  —  This  debt  existed,  not  being  barred 
by  release,  the  right  to  which  the  bankrupt  was  entitled 
to  waive,  and  did  waive.     I  concur  in  the  order. 

Proof  ordered.    Costs  of  both  parties  out  of  the  estate. 

In  this  case  the  examinations  of  the  bankrupt  and  of  Practioe  as  to 

1  1     n  t  '     •  ji    reading  exami. 

another  person  before  the  commissioners  were  proposed  natioM  taken 
to  be  read,  pursuant  to  notice:   It  was  objected  that  before commis- 
they  were  not  evidence ;  but 

Per  Curiam :  —  The  party  intending  to  read  an  ex- 
amination taken  before  commissioners  gives  notice  of 
such  intent  to  the  other  side,  who  then  are  entitled  to 
copies  thereoij  on  paying  the  expenses,  or  may  them- 
selves take  copies  at  their  own  expense.  The  examina- 
tion may  then  be  treated  as  an  affidavit,  and  may  be 

(a)  Took  V.  Tuck,  4  Bing.  224.    S.  C.  12  Moore,  435.    S.  C.  now. 
Tuck  V.  Tooke,  ^M.S^R.  393. 
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1835.  met  or  answered  by  affidavit;    or,  if  considered  more 

"■""^  expedient,  an  application  may  be  made  to  examine  the 

Ex  parte  r            ->           rr                       j 

CaosBiE.  party  here  vivd  voce ;  or,  lastly,  the  party  may  be  again 

In  the  matter  gumxnoned  before  commissioners  by  the  other  side,  and 

John  Kiddeb.  examined  by  them,  and  notice  given  to  read  such  further 

examination,  (a) 


Lords       Ex  parte  BORRODAILE  and  another. —  In  the  matter 
CoMMis-  of  DANIEL  HENRY  RUCKER  and  others. 

SIGNERS, 

lOTfi  *  ^'^  ^^^  ^^  appeal  from  so  much  of  the  order  of  the 

SUvesin  Court  of  Review  as  declared  the  petitioners  entitled  as 

Antigua  cannot  equitable  mortgagees  to  the  slaves  upon  the  mortgaged 
mortgaged  by     plantation.      The    case    is    reported    in    1   Mont.   & 

a  deposit  of  a         x  .q, 

registered  title      ^IT'  ^^  *  • 

deed  containing       'fh^  followimr  is  an  abstract  of  the  material  parts  of 

a  schedule  of  ^  *=*  *  ! 

slaves,  if  the       the  Special  case : — 

^mj^ying  ^or  many  years   prior  to  November   1831  Heary 

the  deposit,        Rtucker  and  Co.  carried  on  business  in  copartnership  as 

which  IS  regis-  ^  *  * 

tered,  do  not       West  India  merchants  and  wool  merchants ;  and  as  such 

contain  a  Ust  of  •i*i?*ii*i.-- 

the  slaves.  copartners  were  seised  m  fee  simple  of  a  plantation  m 

Rm^^M   t.  ^®  island  of  Antigua  called  Yeaman's,  together  with 
&  Ayr.  481,       the  slaves  thereon.      In  August  1831   Henry  Rucker 

and  Co.  applied  to  S.  Rucker  and  Son  to  lend  them 
1,000/1,  and  also  to  accept  for  their  accommodation 
bills  of  exchange  for  4,0002.,  which  5.  Rttcker  and  San 
agreed  to  do,  on  having  such  equitable  mortgage  and 
deposit  made  to  them  as  herein-after  mentioned. 

S.  Rucker  and  Son,  on  the  5th  of  August  1831,  lent 
to  Henry  Rucker  and  Co.  1,000/.,  and  at  the  same  time 
accepted  for  the  accommodation  of  and  delivered  to 
Henry  Rucker  and  Co.^  without  receiving  any  considera- 


reversed. 


{a)  See  po$ica^  ex  parte  Chambers. 


CASES  IN  BANKRUPTCY.  399 

tion,  three  bills  of  exchange  for  1,000/.,   1,0002!^  and         1835. 
2,000/.  respectively  drawn  by  Henry  Mucker  and  Co.         ' 
upon  S.  Sucker  and  Son^  and  payable  to  the  order  of    Bohrodailk, 
the  drawers  one  month  after  date.     In  consideration  of  '"  ^^^  matter 
such  advance  and  acceptance,  Henry  Rucker^  on  behalf       Ruckkr. 
of  himself  and  partners,  on  the  same  5th  of  August  1831, 
signed    in   the    partnership   name,   and   delivered   to 
&  Mucker  and  San^  the  following  written  memorandiun 
or  agreement,  dated  the  5th  August  1831 : — 

^^  Messrs.  Siegmund  Mucker  and  San, 
"  Dear  Sirs, 

"  In  consideration  of  your  having  accepted  our  three 
several  drafts  upon  you  of  1,000/.,  1,000/.,  and  2,000/., 
dated  this  day,  at  one  month  date,  to  our  own  order, 
due  5 — 8  September,  and  at  the  same  time  of  your 
having  lent  us  in  cash  the  sum  of  1,000/.,  making  toge- 
ther the  sum  of  5,000/.,  we  hereby  deposit  and  pledge 
with  you  the  conveyance  to  us  for  valuable  considera- 
tion of  the  plantation  called  Yeaman's,  in  the  island  of 
Antigua,  together  with  the  slaves  thereon  and  premises, 
executed  by  Charles  Robertson  and  Eliza  his  wife  on 
the  10th  of  July  1827,  and  recorded  on  the  same  day. 
Further,  we  hereby  promise  that  we  will  place  in  your 
hands  the  bills  6f  lading  (when  received)  for  colonial 
produce  we  expect  has  been  shipped  in  the  Fairfield, 
Captain  NoriCy  from  the  estate  of  Queely  Shiel,  of  Mont- 
serrat;  and  further,  of  shipments  we  expect  will  be 
made  on  ship  or  ships  from  the  estate  of  the  late  Dalzell 
and  Meyer^  in  St.  Vincent.     In  the  meantime,  we  hand 
over  and  deposit  with  you  three  policies  of  insurance, 
viz.  3,240/.,   on    produce   of   which   810i  interest  is 
arrived,  insured  10th  February,  per  ship  or  ships  from 
St.  Vincent;   800/.,  insured  21st  March,  per  ship  or 
ships  from  Montserrat;  2,000/.,  insured  6th  of  May, 
per  ship  or  ships  from  Montserrat ;  it  being  understood 
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1835*        that  the  acceptances  before  described  have  been  granted 

"—^         at  our   request  and  for  our  accommodation;  and  we 
JEuT  parte  ... 

BoEBODAiuu    promise  that  previous  to  their  becoming  due  we  will 

In  the  matter  pj^ce  the  money  in  yoiur  hands  to  meet  the  same^  toge- 
RucKEB.       ther  with  the  sum  of  1,000/.,  being  the  return  of  the 
cash  received  ftom  you  this  day,  over  and  above  the 
said  three  acceptances." 

The  above  memorandum  or  agreement  was  on  the 
Idth  of  June  1882  duly  registered  or  recorded  in  the 
island  of  Antigua ;  but  no  conveyance  or  deed  or  in- 
strument (save  the  said  memorandum  or  agreement) 
relating  to  the  premises  in  the  memorandum  or  agree- 
ment contained  was  ever  executed  or  signed  by  any  person 
for  the  purpose  of  charging  the  premises,  as  attempted 
to  be  charged  by  the  memorandum  or  agreement. 

At  the  time  of  signing  the  agreement,  Henry  Rtuher 
and  Co.  deposited  in  the  hands  of  5.  Rucher  and  Son 
the  deeds  by  which  the  plantation  and  premises  in  the 
agreement  mentioned  were  conveyed  to  them. 

This  deed  of  conveyance  was  to  be  taken  and  referred 
to  as  part  of  the  special  case,  and  was  a  conveyance  of 
the  plantation  and  appurtenances,  including  the  slaves. 
To  this  indenture  there  was  annexed  a  schedule,  in 
which  the  registered  names  and  descriptions  of  the 
slaves  comprised  in  the  indenture  were  duly  set  forth. 
By  the  law  of  Antigua  all  negroes  and  other  slaves 
were  at  the  times  herein  mentioned  real  estate.  Henry 
Rwcker  and  Co*  were  at  and  prior  to  August  183),  and 
continued  from  thenceforth  until  their  bankruptcy,  and 
their  assignees  under  their  commission  now  are  in 
possession  of  the  plantation  and  the  slaves  in  the 
indenture  and  schedule  comprised.  On  the  17th  of 
November  1831  a  commission  issued  against  Henry 
Mucker  and  Co,y  and  they  were  declared  bankrupts. 

A  petition  was  presented,  on  the  12th  of  May  1834^ 
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^  _  

to  the  Court  of  Review,  by  S.  Mucker  and  Sotu    The        1835. 
petition    was    heard    on    the    13th    December   1834,        — 
when,  on  behalf  of  the  assignees,  it  was  submitted,    Bobbodaile. 
that  inasmuch  as  the  registered  names  and  descrip«  ^°  the  matter 
tions  of  the  slaves  were  not  set  forth  in  the  instrument       Kuckeb, 
or  memorandum  of  deposit  herein-before  mentioned, 
under  which  instrument  or  memorandum  alone  it  was 
contended  by   the   assignees  that   the  claim   of  the 
parties  presenting  their  petition  to  the  Court  of  Re- 
view arose,  nor  in  any  schedule  thereupon  indorsed  or 
thereimto  annexed,  pursuant  to   the  provisions  con- 
tained in  the  act  59  Geo.  3,  c  120,  the  said  instrument 
or  memorandum  of  deposit  was  not  good  or  valid  in 
law  to  pass,  convey,  charge,  or  affect  the  slaves,  and 
that  the  slaves  consequently  were  and  remained  the 
property  of  the  bankrupts  at  the  time  of  their  bank- 
ruptcy.   By  an  order  of  the  Court  of  Review,  dated  the 
13th  of  December  1834,  it  was  declared  that  the  peti- 
noners  were  equitable  mortgagees  of  the  plantation 
called  Yeaman's,  with  the  apprenticed  labourers,  hereto- 
fore slaves,  mentioned  or  comprised  in  the  indenture  of 
the  10th  of  July  1827  so  deposited  with  the  petitioners 
by  the  bankrupts.   And  it  was  fiurther  ordered,  that  the 
land,  plantations,  or  estate,  together  with  the  right  or 
interest  to  and  in  the  services  of  the  apprenticed  la- 
bourers, should  be  sold. 

The  special  case  concluded  as  follows :  ^^  the  question 
is,  whether,  under  the  circumstances  before  mentioned, 
any  interest  in  the  slaves  did  pass  to  the  mortgagees." 

Mr.  Wigram  and  Mr.  G.  Richards  for  the  appellants : 
—  The  question  is,  whether,  under  the  provisions  of  the 
59  Geo.  3,  c.  120,  the  decision  of  the  Court  of  Review 
is  correct    The. title  of  that  act  is,  ^^  An  act  for  estab* 
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1835*        lishing  a  registry  of  colonial  slaves  in  Great  Britain,  and 

-for  making  further  provision  with  respect  to  the  re- 

BoARODAiL£.    Hioval  of  sUves  from  British  colonies."    The  eighth  and 
•In  the  matter  ninth  clauses  of  the  act  {ante,  vol.  L  p.  485.)  declare, 
RucKiR.       that  no  deed  or  instrument,  made  or  executed  within 
the  United  Kingdom,  whereby  any  slave  or  slaves  in 
any  of  the  said  colonies  shall  be  intended  to  be  mort- 
gaged, sold,  charged,  or  in  any  manner  transferred  or 
conveyed,  or  any  estate  or  interest  therein  created  or 
raised,  shall  be  good  or  valid  in  law  to  pass  or  convey, 
charge  or  affect,  any  such  slave  or  slaves,  unless  the  re- 
gistered  name  and  description  of  such  slave  or  slaves 
shall  be  duly  set  forth  in  such  deed  or  instrument,  or  in 
some  schedule  thereupon  indorsed  or  thereto  annexed. 
In  this  case  an  attempt  was  made  to  create  an  equitable 
lien,  and  an  instrument  was  prepared  to  effect  this,  but 
not  in  conformity  with  tlie  provisions  of  the  act.   There 
ought  to  have  been  a  registration,  which  ought  to  have 
been  set  forth.     The  words  of  the  eighth  clause  of  the 
act  distinctly  point  to  this  sort  of  case.     It  was  a  mort- 
gage  intended  to  be  created.     The   memorandum  or 
agreement  was  the  instrument  intended  to  give  a  lien. 
Without  it  the  respondents  can  claim  nothing.     The 
Court  of  Review  held,  that  by  the  mere  deposit  of  the 
deeds  an  equitable  interest  in  the  slaves   was  raised, 
and  that  the  contract  or  agreement  might  be  passed  by  as 
nugatory.     Sir  George  Rose  said,  that  the  act  of  parlia- 
ment introduced  the  necessity  of  registration  as  affecting 
purchasers  only,  and  had  no  effect  to  render  void  agree- 
ments between  the  parties  themselves.     It  is  submitted, 
that  the  policy  of  the  act  was  to  prevent  the  importation 
of  slaves  into  the  colonies  without  the  names  of  the 
owners  being  known,  and  that  it  was  not  framed  with 
intent  to  protect  di£ferent  incumbrancers  inter  se^  but  to 
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give  protection  to  the  slaves.     With  respect  to  the  ship  1835* 

r^pstry  acts,  no  legal  or   equitable   interest  can  be  

created,  unless  the  provisions  of  those  acts  are  complied  BoiutoDAiLs. 

with,  BMuton   v.  Hibbert  (a) ;    Brewster  v.  CHarhe.  (J)  ^"  **"«  matter 

The  Court  of  Review,  however,  has  decided  that  an  Ruckbb. 
interest  in  slaves  can  be  created  without  the  forms  pre- 
scribed by  the  act  being  complied  with. 

To  the  deeds  deposited  there  was  a  schedule,  but  the 
deposit  was  not  made  until  August  1831 ;  the  deed 
containing  the  schedule  being  dated  on  the  lOtfa  of 
July  1827,  and  recorded  the  same  day.  It  is  not  pre- 
tended that  the  slaves  were  the  same  at  both  times.  It 
is  submitted  that  the  memorandmn  or  agreement  and 
the  deposit  formed  one  transaction,  and  that  the  respon- 
dents cannot  reject  the  agreement.  The  petitioner's  claim 
is  under  the  memorandum,  and  the  special  case  states, 
^^  that  the  said  memorandum  or  agreement  was  on  or 
about  the  10th  day  of  June  1832  duly  registered  or 
recorded  in  the  Island  of  Antigua."'  The  appellants, 
having  themselves  registered  it,  admit  that  it  required 
registration,  and  it  is  void  as  to  the  slaves,  as  having  no 
schedule  of  them. 

Mr.  Wakefield  and  Mr.  J.  Russell  for  the  assignees : — 
If  a  debt  exist,  an  equitable  mortgage  may  be  created 
by  a  mere  deposit  of  title  deeds ;  no  words  are  neces- 
sary. When  a  memorandum  accompanies  the  deposit, 
it  merely  evidences  the  object  of  that  deposit  In  this 
case,  there  was  a  debt  at  the  time  of  the  deposit,  and 
the  memorandum  merely  declares  the  object  of  such 
deposit;  it  was  no  agreement  or  instrument  by  which 


(a)  RoUasUm  v.  Hibbert^  3  Tcr,  Rep.  506. 
(6)  JSrewster  v.  CUnrkc^  S  Mcr,  75. 
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1835.        any  interest  passed;   it  was  given  only  as  evidence  of 
the  deposit  and  of  the  amount  secured.     It  was  a  mere 

Ex  parte 

BoRRODAiDE.  deposit,  unaccompanied  by  an  agreement.  An  agree- 
In  die  matter  ment  to  sell  a  mortgage  is  not  a  conveyance,  and  there 
RucKEB.  is  no  provision  in  the  act  rendering  void  contracts  to 
sell  a  mortgage.  The  ship  registry  acts  were  altered 
to  reach  agreements  to  sell  or  mortgage.  In  RoUastan 
V,  Hibbert  (a)  it  was  held  that,  under  the  old  acts,  an 
attempt  to  transfer  absolutely  was  void,  unless  the  pro- 
visions of  the  act  were  complied  with.  In  1794  the  act 
was  altered,  and  the  34  Geo.  3,  c.  68,  passed.  The 
eighth  section  of  9  Geo.  4.  cannot  be  said  to  extend  to 
an  agreement  to  purchase.  In  the  deed  to  carry  into 
effect  the  agreement  the  names  must  be  registered. 
The  agreement  passes  no  interest  or  estate  without  the 
aid  of  equity.  No  right  at  law  passes,  and  the  specific 
performance  of  contracts  is  discretionary  with  the  Court. 
In  this  act  there  is  no  prohibition  agiainst  parties  agreeing 
to  do  certain  acts.  Is  it  possible  to  say  that  an  interest 
may  be  created  by  parol  in  the  slaves,  but  that  if  the 
agreement  is  reduced  into  writing  not  duly  made  ac- 
cording to  the  forms  of  the  act  the  interest  is  gone  ?  If  so, 
all  sales  by  auction  in  the  island  would  be  avoided ;  and 
so  would  many  cases  of  specific  performance  in  r^ard  to 
sales  of  West  India  plantations*  If  the  decision  of  the 
Court  of  Review  be  reversed,  the  slaves  would  be  severed 
from  the  land ;  and  this  Court  will  be  reluctant  to  inter- 
pret an  act  contrary  to  the  policy  of  the  island.  By  the 
act,  it  is  not  the  agreement  to  convey  that  is  made  void, 
but  the  actual  conveyance.  If,  pending  the  agreement, 
execution  issued  against  the  slaves,  the  agreement  would 
have  no  operation.  The  question  is,  therefore,  whether 
any  binding  agreement  for  the  sale,  pledge,  or  mortgage 


(a)  RoUaston  v,  Hibberi^  3  Tcr,  Rep,  506- 
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of  slaves  can  be  made,  unless  the  forms  of  the  acts  are  com-        1835* 

plied  with,  and  a  schedule  added.    If  so,  no  parol  agree-         

ment  would  be  binding,  and  no  lien  or  interest  could  be    BorbodYilb. 

created  except  by  a  deed  or  instrument  executed  accord*  ^"  the  matter 

ing  to  the  provisions  of  the  act     This  was  not  contem-       Rdckes. 

plated,  and  the  act  cannot  therefore  be  extended  to  a  case 

not  within  it.     The  appellants  claim  under  the  deposit, 

which  gave  them  an  equitable  interest  in  the  slaves.   The 

ninth  clause  of  the  act  merely  declares  that  no  estate  or 

interest  in  slaves  shall  be  valid  at  law  unless  certain 

forms  are  complied  with.    In  acts  of  parliament  there  is 

a  clear  distinction  between  law  and  equity.    In  the  ship 

registry  acts  the  words  law  and  equity  are  used.     In 

the  present  case  the  word  law  only  is  used,  so  that 

equitable  interests  in  the  slaves  are  not  prevented  being 

raised. 

With  respect  to  the  recognition  of  the  agreement  by 
the  respondents  on  their  petition  to  the  Court  of  Re- 
view: a  mere  description  of  the  supposed  security  is 
no  recognition  of  its  validity;  and  the  prayer  is  so  framed. 
It  is  merely  stated  to  give  e£fect  to  the  deposit,  and  not 
as  the  basis  of  the  claim.  The  judgment  of  the  Court 
of  Review  was  right  It  treats  the  agreement  solely  as 
it  is  evidence  of  the  deposit  Whatever  be  the  effect  of 
the  agreement,  the  deposit  cannot  be  affected.  It  is 
true  that  the  slaves  named  in  the  schedule  of  the  deed 
deposited  could  not  be  the  same  as  at  the  time  of  the 
deposit  being  made ;  but  the  order  of  the  Court  below 
gives  the  petitioners  only  the  slaves  mentioned  in  the 
schedule.  If  the  registration  required  by  the  act  be  to 
be  made  every  three  years,  a  deed  four  years  old  would 
be  invalid,  and  the  policy  of  the  act  does  not  therefore 
require  it 

Mr.  Wigranii  in  reply,  was  stopped  by  the  Court 
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1835.  Lord  Commissioner  ShadtveU:  —  We  are  of  opinion 

„  die  judfimaent  of  the  Court  below,  with  respect  to  the 

Ex  parte  J      o  »  r 

BoBBODAiLE*    slaves,  cannot  be  sustained.     Tlie  transaction  between 
In  the  matter  ^^  parties  was,  a  deposit  of  deeds  accompanied  by 
RucKEB.       a  written  memorandum.      It  is  not  in  our  power  to 
strike   the  memorandum   out  of  the  transaction,   and 
treat  it  as  if  it  were  ab  origine  a  deposit  of  deeds  only. 
The  memorandum  and  deposit  must  be  taken  together, 
to  ascertain  whether  the  memorandum  be  within  the 
terms  of  the  statute.     The  respondents  contend  that 
the  memorandum  does  not  in  itself  contain  any  words 
of  agreement ;  but  it  appears  to  us  that  it  has  upon  its 
face  a  declaration  that  the  deeds  shall  be  held  in  the 
nature  of  a  deposit.     The  words  are:    "We  hereby 
deposit  and  pledge  with  you  the  conveyance  to  us  for 
valuable  consideration  of  the  plantation  called  Yeaman's, 
in   the  island  of  Antigua,  together  with   the   slaves 
thereon.''     This  is  clearly  a  declaration  of  the  deposit 
of  the  conveyance,  and  is  a  written  manifestation  of  the 
intent  of  the  parties;    namely,  that   the  conveyance, 
the    deed   itself,    should  be   held   by  the  party  who 
advanced  the  money  as  a  pledge  and  deposit,  that  is, 
as  security  for  the  money. 

It  appecu^  to  us  that  the  language  of  the  9th  section 
of  the  59th  Geo.  3^  c.  120,  is  grammatically  correct, 
and  perfectly  clear  and  unambiguous.  It  does  not,  as 
the  act  of  1786  did,  or  intended  to  do,  with  respect  to 
transfer  of  ships,  speak  of  the  tranter  as  existing,  and 
at  the  same  time  declare  it  does  not  exist,  which  are  the 
terms  in  which  the  language  is  couched.  The  words  of 
the  act  are,  "  that  when  and  so  oiten  as  the  property  in 
any  ship  or  vessel  belonging  to  any  of  his  Majesty's 
subjects  shall  be  transferred  to  any  other  or  others  of 
his  Majesty'^  subjects  in  whole  or  in  part,  the  certificate 
of  the  registry  of  such  ship  or  vessel  shall  be  truly  and 
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accurately  recited  in  words  at  length  in  the  bill  or  other        1835. 
instrument  of  sale  thereof,  and  that  otherwise  such  bill 
of  sale  shall  be  utterly  null  and  void."     Now  if  the  biD    Boiirodaile. 
of  sale  is  utterly  null  and  void,  there  is  no  transfer;  ^"  the  raattef 
and  that  act,  therefore,  of  the  26th  Geo.  3,  whatever       RuckeiC. 
might  be  thought  of  the  policy  of  it,  certainly  has  not 
used  the  most  accurate  language.     It  is  obvious  that 
this  was  felt  by  the  l^islature  when  the  34th  Geo.  3. 
was  passed;  for  that  act  contains  the  following  recital: 
**  Whereas  doubts  have  arisen  whether  by  the  said  pro- 
vision every  transfer  of  property  in  any  ship  or  vessel 
is  required  to  be  made  by  some  bill  or  other  instrument 
in  writing,  and  whether  contracts  or  agreements  for  the 
transfer  of  such  property  may  not  be  made  without  any 
instrument  in  writing;  be  it  enacted,  that  no  transfer, 
contract  or  agreement  for  transfer  of  property  in  any 
ship  or  vessel  made  or  intended  to  be  made  after  the 
1st  day  of  January  1795  shall  be  valid  or  effectual  for 
any  purposes  whatsoever,  either  in  law  or  in  equity,  un- 
less such  transfer  or  contract  or  agreement  for  transfer  of 
property  ui  such  ship  or  vessel,  shall  be  made  by  bill  of 
sale  or  instrument  in  writing  containing  such  recital  as 
prescribed  by  the  said  recited  act"     I  have  not  the 
slightest  doubt  that  when  the  59th  Geo.  3.  was  passed 
some  attention  was  paid  to  the  language  which  had 
been  used  in  those  former  acts,  or  in  other  former  acts 
of  a  similar  nature;    and  that  being  the  case,  it  is 
positively  declared  ^'  that  no  deed  or  instrument  made  or 
executed  within  the  kingdom,  whereby  any  slaves  shall 
be  intended  to  be  mortgaged,  sold,   charged,   or  any 
estate  or  interest  therein  created  or  raised,  shall  be 
good    or   valid    unless   the  slaves  are    enumerated." 
In  this  case  there  was  a  deposit  of  an  agreement  in^ 
tended  to  create  an  interest  or  estate  in  slaves ;  and  yet, 
though  it  had  manifestly  that  intention,  the  names  of  the 
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1835«       slaves  are  omitted,  nor  is  any  schedule  annexed.   This 

^       '        case  is  therefore  precisely  within  the  plain  language  of 

BoBBODAiLE.    the  act,  and  consequently  no  interest  in  the  slaves  can 

q£  be  held  to  have  passed  to  the  intended  mortgagees,  and 

RucKBR.      to  that  extent  the  order  of  the  Court  below  must  be 

discharged. 

Lord  Commissioner  Bosanquet :  —  I  am  of  the  same 
opinion.  The  first  point  made  is,  that  the  parties,  in 
&ct,  claim  mider  the  deposit,  and  not  under  the  memo- 
randum ;  but  when  the  terms  of  any  transaction  or  con- 
tract are  reduced  into  writing,  the  writing  itself  be- 
comes the  instrument  of  contract.  The  terms  upon 
which  this  deposit  was  made  are  expressly  stated  in  the 
memorandum,  and,  not  only  so,  but  the  very  language 
of  the  memorandum  expressly  states  the  deposit  to  be 
made  by  virtue  of  that  memorandum  itself,  and  the 
modes  by  which  the  transaction  accompanying  the  de- 
posit is  to  be  carried  into  effect  It  is  therefore  clear 
that  this  equitable  mortgage  was  created  by  virtue 
of  the  memorandum,  and  not  by  the  mere  act  of  de- 
posit. A  mere  act  of  deposit  raises  an  equitable 
mortgage  by  implication,  but  when  the  terms  of  that 
equitable  mortgage  are  reduced  into  writing,  the  me- 
morandum alone  can  be  looked  at  as  regards  the  terms 
of  the  contract 

The  other  question  is,  whether  this  is  or  is  not  within 
the  meaning  of  the  act  of  parliament?  The  act  uses 
terms  distinctly  pointing  to  this  sort  of  case.  It  is  not 
confined  to  deed  alone,  but  declares  ^^  that  no  deed  or 
instrument  made,"  &c.  Is  not  this  a  memorandum  or 
instrument  by  which  it  was  intended  to  raise,  and  by 
which,  in  fact,  an  interest  was  raised  in  the  slaves  if 
they  are  equitably  mortgaged.  There  can  be  no  doubt 
upon  the  question ;  but  then  it  is  contended  that  the 
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expression  in  the  act,  ^  shall  not  be  good  or  valid  in         1835. 
law/'  does  not  affect  equitable  interests.     I  apprehend  - 

the  meaning  of  this  to  be,  that  it  shall  not  have  the    Borbodaile. 
effect  of  charging  or  affecting  any  such  slaves,  unless  ^°  ^^  matter 
the  names  be  enumerated  and  set  forth ;  the  names  m       Ruckek. 
this  case  are  not  enumerated  and  set  forth,  either  in  the 
memorandum  or  in  any  schedule  annexed  to  it     The 
deed  which  was  deposited  is  dated  four  years  before 
the  memorandum,  and  professes  to  convey,  not  only  the 
slaves  mentioned  in  the  schedule,  but  also  the  offspring, 
issue^  and  increase  of  those  slaves ;  and  the  act  of  par- 
liament, in  the  latter  part  of  the  eighth  section,  provides 
that  where  slaves  have  been  conveyed  by  any  deed,  and 
there  is  an  enumeration  of  them  in  the  schedule,  and 
those  slaves  are  duly  registered,  then  the  offspring  of 
those  slaves,  provided  they  are  duly  registered  at  the 
next  registration,  shall  pass  under  that  deed.     Assuming, 
then,  that  there  was  a  subsequent  r^istration,  and  that 
the  of&pring  of  those  slaves  were  duly  registered,  there 
would  then  be  another  description  of  persons  brought 
into  existence,  whose  names  ought  to  have  been  men- 
tioned in  any  subsequent  conveyance.     It  is  certainly 
to  be  remarked,  with  respect  to  the  observations  that 
have  been  made,  that  this  executory  contract  conveys 
no  interest  at  aU.     It  is  very  remarkable  that  it  is 
treated  in  this  very  transaction,  by  the  order  of  the 
Court  of  Review,  as  a  right  or  interest  only;  and  is 
so  treated  by  the  petitioners,  who  pray  that  this  right  or 
Interest  may  be  sold  under  the  commission :  therefore 
they  treat  it  not  only  as  something  to  be  carried  into 
effect  hereafter,  and  when  it  is  carried  into  effect,  that 
those  who  shall  take  under  the  conveyance  shall  be  en- 
titled to  sell ;    they  pray  by  virtue  of  their  equitable 
mortgage  that  the  sale  of  the  right  or  interest  may  be 

Vol.  11.  E  E 
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1885.  made.     I  am  of  opinion  this  case  is  within  the  act  of 

"""  parliament,  and  consequently,  so   &r  as   regards    the 

BorIi^ailb.  slaves,  the  order  of  the  Court  of  Review  is  wrong. 
In  the  matter 


of 

RVCKBR. 


Declare  that  the  respondents  take  no  interest  in  the 
slaves  under  the  memorandum,  and  the  order  of  the 
Court  below,  so  far  as  it  directed  the  sale  of  the  slaves, 
reversed.     No  costs  of  the  appeal  on  either  side. 


Lords 
Commis- 
sioners. 
Jtt/y28, 
1835. 

By  the  terms  of 
a  devise,  the  m- 
terest  of  a  sum 
was  payable  to  a 
bankrupt  for 
life,  remainder 
to  bis  children : 
the  trustees  (of 
which  the  bank- 
rupt was  one) 
were  authorised 
to  lend  the  prin- 
cipal to  the  bank- 
rupt firm,  which 
they  did.     On 
baiJLruptcy,  and 
proof  against  the 
firm,  held  the  di- 
vidend on  the 
proof  should  be 
invested  in  stock, 
the  interest  of   - 
which  was  to 
accumulate  in- 
the  first  in- 
stance, till  the 
prindpal  sum 
was  made  good 
again. 


Ex  parte  KING  and  others.  —  In  the  matter  of  BEN- 
JAMIN SEVERN,  FREDERICK  BENJAMIN 
KING,  and  JOHN  SEVERN. 

1  HIS  was  a  petiticm  by  the  in&nt  children  of  the 
bankrupt  Frederick  Benjamin  King  from  orders  of  the 
Vice-Chancellor,  obtained  ex  parte  and  without  service 
on  the  petitioners. 

The  fiwts  were  as  follow :  — 

Philip  King  (the  late  grandfather  of  the  petitioners) 
was  a  partner  with  Betyamin  Severn  as  tea-dealer. 
P.  King  made  his  will  in  July  1801,  and  thereby,  after 
giving  certain  legacies  and  annuities,  bequeathed  the 
residue  of  his  property  unto  his  executors,  their  ex- 
ecutors and  administrators,  upon  trusty  to  permit  his 
nephew  jP.  B,  King  (one  of  his  executors)  and  his  assigns 
to  receive  the  dividends  and  annual  produce  thereof 
during  his  life,  and  fix>m  and  after  the  decease  of 
JP.  JB.  King^  in  trust  to  pay,  assign,  or  tran^r  the 
principal  monies  from  or  out  of  which  the  interest, 
dividends,  and  annual  produce  should  become  due  and 
payable,  and  the  stocks,  funds,  or  securities  in  or  upon 
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xieliich  the  same  should  be  invested,  to  the  only  child,  if        1835. 
but  one,  or  to  all  the  children  if  more  than  one,  of      _ 

.  Ex  parte 

jP.  JB.  Kinffy  equally  to  be  divided  between  them,  share         King 

and  share  alike;    the  same  or  the   respective  shares  jn^t^e  matter 
thereof  to  be  paid   to  such  child  or  children  when  of 

and  as  he^  she,  or  they  should  attain  tw«ity-one  and  others, 
years,  and  such  shares  respectively  to  be  transmissible 
and  to  go  to  the  lawful  issue  of  such  child  or  cluldren, 
if  they  should  die  befcnre  such  qge;  and  the  interest 
thareof,  or  so  much  and  such  part  of  the  same  as  his 
executors  should  in  their  discretion  think  proper,  to 
be  applied  in  the  meantime  towards  the  maintenance 
and  education  of  the  children  or  issue  of  F.  B.  King  ; 
and  the  testator  gave  such  directions  as  are  in  his  will 
contained  In  case  of  the  decease  o£  F.  &  King  without 
lawful  issue. 

And  he  declared  and  directed  that  the  capital  from 
whence  the  annuities  therein-before  given  should  be 
paid,  should  remain  in  the  trade  in  which  he  was  con- 
cerned as  a  partner  with  B.  Severn  until  the  expiration 
or  other  sooner  determination  of  the  same ;  and  then, 
if  his  nephew  F.  B.  Kimg  should  become  a  partner  in 
the  bouse  with  the  share  which  the  testator  then  had 
therein,  with  the  approbation  of  E.  KenMe  (one  of  his 
executors)  and  his  wife  E.  King^  he  directed  that  his 
whole  capital  in  the  partnership  should  continue  therein, 
his  nephew  and  partners  who  should  continue  the  trade 
giving  to  his  executors  their  joint  bond  for  the  same ; 
a  power  being  reserved  by  the  bond  or  otherwise  for 
£•  Kenibk  to  inspect  the  books  of  the  house  after  the 
partners  should  have  taken  their  stodc ;  and  if  jS.  Kembk 
should  think  it  not  prudent  to  continue  the  capital 
therein,  then  he  thereby  directed  his  said  executors, 
&c.  to  take  the  capital  out  of  the  partnership,  and  to 
purchase  out  of  the  same  such  quantity  of  stock  as 

£  £  2 
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18S5.       would  be  necessaxy  to  secure  the  payment  of  the  an- 
"~~"        nuity  by  his  will  given  to  his  wife  and  the  several  other 

J?jr  parte 

Kino         annuitants. 

In"  the'' matter       ^"^  ^^^  testator  appointed  his  wife  E.  King,  E.  Kemble^ 

of  his  nephew  F.  B.  Kinff,  and  the  Rev.  W.  Booty,  executrix 

and  othen.     *^^  executors ;  and  afterwards,  by  a  codicil  dated  the 

10th  January  1803,  appointed  B.  Severn  an  additional 

executor. 

The  testator  died  in  March  1803,  and  his  will  and 
codicils  were  duly  proved  the  21st  of  March  1803. 

F.  B*  King  was  admitted  a  partner  for  a  term  of  years, 
which  expired  in  1816. 

JB.  Severn  and  JFl  B.  King  gave  their  joint  and  several 
bond  for  74,943/.,  dated  the  16  th  of  January  1804,  to 
E.  King,  E.  Kembk,  and  fV.  Booty,  therein  described  as 
three  of  the  executors  of  P.  King,  This  bond  recited 
the  will  of  P.  King  and  his  death,  and  that  P.  B,  King 
was  admitted  a  partner,  and  that  E.King,  E.Kemble, 
and  W.  Booty  had  consented  to  permit  the  capital  be- 
longing to  P.  King  in  the  trade  to  remain  therein,  on 
having  the  joint  bond  of  B.  Severn  and  JET.  B.  King;  and 
that  the  books  of  account  of  the  trade  had  been  made 
up,  posted,  and  settled  to  the  19th  of  November  1803, 
whereby  it  appeared  tliat  the  capital  of  P.  King,  after 
deducting  the  funeral  and  testamentary  expences,  le- 
gacies, and  other  outgoings,  amounted  to  37,471/1  The 
bond  was  conditioned  to  be  void  upon  payment  by 
JB.  Severn  and  P.  B,  King,  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  unto 
E.  King,  E.  Kemble,  and  TV.  Booty,  or  either  of  them, 
their  or  either  of  their  executors  or  administrators,  of 
37,47U,  on  the  l9th  of  May  1809,  and  interest  in  the 
meantime  upon  such  trusts,  &c.  as  are  mentioned  in 
the  will  of  P.  King. 

A  further  sum  of  366/.,  part  of  the  estate  of  P.  King, 

11 
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vms  also  left  in  the  hands  of  jP.  B.  King  and  B.  Severn^         1835. 
and  employed  by  them    in    the    business:    and  the         — — 

'^    -^  ^  '  JEx  parte 

37,47  R  and  the  366^  were  curied  to  the  credit  of  the         Kino 
executors  of  the   testator  in  an  account  opened  by  j  *^  ^'**^?[lr 
B.  Severn  and  F,  B.  King  in  the  books  of  their  business,  of 

and  entitled  «  The  executors  of  Philip  King  esquire."  ana*o"ere 
In  1813  the  bankrupt  {John  Severn)  and  Thomas  Bitihap 
were  admitted  into  partnership  with  B.  Severn  and 
F.  B.  Kingy  and  the  37,47  U.  and  the  366^,  (making 
together  37,8372^,)  were  transferred  to  and  became  part 
of  the  partnership  assets  of  Severn,  King,  Severn,  and 
Bishop;  Bishop  died  in  1828,  leaving  B.  Sevem,  F,  B. 
King,  and  John  Severn  surviving,  who  continued  in  part- 
nership: the  37,837/L  was  transferred  to  and  became 
part  of  the  partnership  assets  of  Severn,  King,  and  Severn, 
by  whom  that  debt  was  adopted. 

The  petition  here  stated  that  E.  Kemble  and  J5.  King 
were  dead,  leaving  W.  Booty  surviving ;  F,  B.  King  was 
still  living;  and  that  .the  petitioners,  together  with 
E,  MiUs  deceased,  the  late  wife  of  71  Mills,  formerly 
Elizabeth  King,  and  Emma  King,  Julia  King,  Frederica 
King,  and  EBen  King  were  the  only  children  of  F.  B. 
King;  Elizabeth  MiUs  had  attained  twenty-one,  and 
Emma  King,  Julia  King,  Frederica  King,  and  EUen 
King  had  all  attained  twen^-one,  and  the  petitioners 
were  respectively  infants  under  twenty-one ;  and  Elizor 
beth  Mills  died  in  1829. 

On  the  7  th  of  October  1829  a  commission  issued 
against  Severn,  King,  and  Severn,  Emma  King  in  August 
1830  presented  a  petition  stating  the  above  facts,  and 
also  that  W.  Booty  had  not  of  late  acted  in  execution 
of  the  trusts  of  the  will  of  the  testlttor,  and  praying 
that  W.  Booty  and  F.  B.  King  might  prove  the  debt 
against  the  joint  estate  of  the  bankrupts,  which  on  the 
12th  August  1830  was  ordered;  and  that  out  of  any 
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18S5.        dividend  the  costs  of  all  parties  should  be  paid^  and 
^        '        that  the  residue  should  be  paid  by  the  assignees  into 
Kino         the   bank,  subject  to  further  order.      W.  Booty  and 
l^^le 'nmter  -^'  ^*  ^^  accordingly  proved  against  the  joint  estate, 
of  The  surviving  assignees  an  15th  December  1830  pre- 

aqd  others,  rented  a  petition  stating  the  above  order,  and  proo^  and 
that  a  dividend  of  6s.  in  the  pound  had  been  declared^ 
which  on  37,837/.  amounted  to  11,351/.;  that  after 
payment  of  the  costs,  which  amounted  to  154/.,  the 
residue,  amounting  to  11,197/.,  was  paid  into  the  bank; 
and  the  petition  prayed  that  the  11,197/.  might  be  in- 
vested in  reduced  3/.  per  cents.,  to  be  placed  to  the 
credit  of  this  matter,  that  the  accountant  general  might 
pay  the  dividends  on  the  reduced  8/.  per  cents,  to  the 
assignees 

In  December  1830  the  Vioe-Charicellor  ordered,  that 
the  residue  of  the  sum,  after  payment  of  the  costs,  should 
be  laid  out  in  the  purchase  of  bank  3/.  per  cents,  in  the 
name  of  the  accountant  general,  and  that  the  annual 
dividends  thereof  should  be  paid  to  the  assignees. 

The  residue  of  the  11,197/1,  after  payment  ot  costs, 
was  laid  out  in  the  purchase  of  13,744/1  bank  3L  per 
cents.  The  petition  was  not  served  on  any  of  the 
present  petitioners,  nor  up<m  any  of  the  children  of 
F.  B,  Kinff,  and  none  of  the  petitioners  or  other  childr^i 
had  notice  therec^.  The  assignees  caused  the  dividends 
payable  during  the  life  of  R  B.  King  on  the  13|744/L 
3^  per  cents,  to  be  sold  by  public  auction,  and  J.  Far^ 
quhar  purchased  them  for  3,760JL,  and  afterwards  aft- 
signed  them  to  T.  N.  Farquhar  ;  who  on  the  12th  of  July 
1831  petitioned  that  the  accountant  general  might  pay 
to  him  the  dividends  on  the  13,744/.  SL  per  cents., 
payable  during  the  life  of  F.  B.  Kinff,  which  the 
Vice-Chancellor  ordered  on  the  9th  of  August  1831- 
The  last  petition   was   served  on  the  assignees  only. 
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who  consented.     The  petition   stated  that  the  peti-*        1835. 
doners  were  advised  that  such  part  of  the  order  of  the  ' 

16th  of  December  1830  as  directed  the  dividends  to  be         &ho^ 
paid  to  the  assignees  was  erroneous,  and  that  the  whole  *  ^"^  othen. 
of  the  order  of  the  9th  of  August  1831  was  erroneous;  of 

and  that  the  dividends  on  the  bank  annuities  ought  to     ^i^^  t/^^ 
have  been,  and  ought  thereafter  to  be,  accumulated 
and  laid  out  in  the  purchase  of  bank  annuities  until 
such  a  sum  of  bank  annuities  should  be  purchased  as 
should  be  equal  to  87,8372.  proved  against  the  bank- 
rupts ;  and  that  when  such  bank  annuities  should  have 
been  purchased,  and  not  before,  the  assignees  would  be 
entitled  to  receive  the  dividends  due  thereon  during  the 
life  of  F.  B*  King  ;  and  that  the  petitioners  would  be 
entitled  to  the  bank  annuities,  subject  to  the  life  interest 
of  ^.  JB.  iEn^  therein,  according  tx>  the  trusts  of  the  will  of 
P.  Kbiff.    The  petition  prayed  that  so  much  of  the  order 
of  the  16th  December  1830  as  directed  the  dividends  on 
the  hank  annuities  to  be  paid  to  the  assignees,  and  also 
the  order  of  the  9th  of  Ai^ust  1831,  might  be  respec* 
lively  discharged,  and  that  it  might  be  referred  to  a 
master  to  take  an  account  of  what  has  been  received  by 
the  assignees  and  by  T.  N.  Ftxrquhar  in  respect  of  the 
dividends  on  the  13,7442.,  and  of  what  had  been  re- 
ceived by  the  assignees  in  respect  of  the  dividends 
on  the  S66L*9    and   that   the   assignees   and    71  N, 
Farquhar  might  be  respectively  directed  to  pay  into  the 
bank  what  /should  be  found  to  have  been  received  by 
them  respectively;  and  that  the  monies  when  paid  in 
might  be  laid  out  in  the  purchase  of  3^  per  cent  reduced 
bank  annuities;  and  that  the  dividends  then  due  or 
thereafter  to  accrue  due  on  the  several  siuns  of  13,744/. 
and  366Z.  like  annuities,  and  also  the  dividends  to  accrue 
due  on  ,the  bank  annuities  to  be  purchased  as  aforesaid, 
might  from  time  to  time  be  invested  in  the  purchase  of 
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1835#        like  annuities;  and  that  such  investment  of  dividends 

"  might  be  continued  by  way  of  accumulation  until  the 

King         bank  annuities  already  purchased  or  to  be  purchased 

and  others,      should  toirether  amount  to  a  sum  equal  to  the  37,837i ; 
In  the  matter  .  °  ^ 

of  or,  if  the  Court  should  be  of  opinion  that  the  purchase 

uS^ihen.  ^^  *^  dividends  on  the  18,744i  by  T.  N.  Farquhar 
ought  to  be  confirmed,  then  that  the  assignees  might 
pay  out  of  the  joint  estate  of  the  bankrupts  what  should 
be  found  to  have  been  received  by  the  assignees,  and 
also  the  amount  of  the  dividends  thereafter  to  be  re- 
ceived by  T.  N.  Farquhar  into  the  bank,  or  else  to  repay 
out  of  the  joint  estate  the  purchase  monies  paid  by 
7*.  N,  Farquhar  J  and  interest,  T.  N^  Farquhar  in  that 
case  accounting  for  and  paying  the  dividends  already 
received  by  him ;  and  that  in  any  case  the  monies  to  be 
paid  into  the  bank  might  be  invested  and  accumulated 
in  manner  therein-before  prayed;  and  that  when  the 
bank  annuities  should  have  accumulated  to  such  amount 
as  therein  before  mentioned,  then  that  the  petitioners 
and  all  other  parties  interested  under  the  will  might  be 
at  liberty  to  apply  to  that  Court  or  to  the  Court  of 
Bankruptcy  or  Court  of  Review, 

Mr.  Jacob  and  Mr.  Wood  for  the  appellants :  — 
The  orders  appealed  from  were  obtained  ex  parity  the 
appellants  not  being  served  The  sole  question  is, 
whether  the  life  interest  of  the  bankrupt  F.  B.  King  in 
the  dividends  of  the  trust  fund  is  or  is  not  to  be  applied 
in  the  first  instance  to  make  good  the  deficiency  in  the 
trust  fund,  which  occurred  from  default  of  the  bankrupt 
as  trustee. 

The  assignees  stand  in  the  place  of  tlie  bankrupt,  and 
take  his  interest  subject  to  the  equities  attaching  upon  it 
The  life  interest  of  the  bankrupt  cannot  be  made  avail- 
able for  the  creditors  under  the  commission  until  the 
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deficiency  in  the  trust  fund  occasioned  by  the  bankrupt's        1835. 

default  as   trustee   has   been    made    good;     ex  parte        — - 

Maister{a)'y  ex  parte  Tnrpin.  (b)     In  principle  a  com-  King 

mission  is  nothing  but  a  statutory  execution  (c),  and  this  ,  *"?  others. 

®  .       -^  ^  ''  In  the  matter 

Court  ivould  mterfere  against  an  execution  creditor  of 

until  the  trust  fund  were  made  good.  and  oth«». 

The  proof  is  against  the  joint  estate  of  the  three;  the 
life  interest  of  the  bankrupt  F.  B.  King  in  the  dividends 
is  his  separate  property.  It  was  said  in  ex  parte  Tvr- 
pin  (b)  that  the  children  got  a  better  dividend  than  the 
other  creditors,  the  principal  being  proved  and  the  divi- 
dends on  the  sum  proved  being  also  applied  for  them. 
That  argument  is  not  in  this  case  applicable.  It  is 
the  same  here  as  a  par^  having  a  joint  and  separate 
securi^,  there  being  a  joint  debt^  and  a  lien  on  the 


(a)  Ex  parte  Mauter^  in  note  Tattet^  1  Roie^  11.  —  A  commis- 

to  ex  parte  Turpin^  Mont.  452.  sion  is  not  improperly  called  a 

ifi)  Ex  parte  Turpin,  Mont,  statutory  execution.    Per  Mant- 

445.  Jieldf    C  J.»    Sarratt   v.  Austin, 

(c)  This  doctrine  of  statutory  4  Taunt*  208. — A  commission  of 

execution  is  contained  in  various  bankruptcy  is  said  to  be  not  ac* 

cases.  curately  but  in  some  degree  an 

It  has  been  insisted  that  the  action  and  execution  in  the  first 

commission  has  the  saibe  efiect  instance.     D.  Lord  Chancellor, 

as  a  decree.  This  is  not  so.  It  is  ex  parU  Hamper,  17  Fes.  408. 

only  a  conveyance  for  the  security  —The  Court  is  in  the  habit  of 

of  creditors.  D.  Lord  Chancellor,  considering  a  commission  of  bank- 

ex  parte  KnoU,  11  Ves.  619.—  niptcy  as,  what  it  is  frequently 

A  commission  of  bankruptcy  may  called,  a  species  of  execution  in 

be  considered  as  an  action  and  the  first  instance,  and  over  that 

execution  in  the  first  instance,  species  of  execution  this  Court 

D.  Lord  Chancellor,  Dutton  v.  has  conceived  itself  to  have  the 

Morrison,    17  Ves,    201.  —  The  same  dbcretionary  power  as  other 

commission  is  in  the  nature  of  Courts  have,  by  interposing  to 

an  execution   for  a  legal  debt,  prevent  an  unlawful  use  of  the 

D.   Lord  El4on,   ex  parte  De  law.     D.  Lord   Chancellor,   ex 
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18S5.        separate  life  interest  of  the  bankrupt;  and  both  secu- 

"'^"        rities  may  be  had  recourse  to;   ex  parte  Peacock  {a) j 

King         which  case  has  been  again  and  again  recognized. 

and  othen.         fj^g  appellants  are  entided  to  have  the  future  divi- 
In  the  matter  ** 

of  dends  applied  to  make  good  the  capital,  and  to  have 

a^^hm.     *^  account  taken  thereof,  and  also  of  the  purchase 
money  received  from  Farquhar. 

Mr.  Wigram  and  Mr.  G.  Ruhardi  for  the  respon- 
dents :  — 

The  orders  of  the  Vice-Chancellor  are  oorrecL  The 
respondents  do  not  dispute,  that,  upon  a  breach  of 
trust,  the  equity  insisted  upon  would  attach ;  but  in  this 
case  there  was  no  breaich  of  trust,  as  by  the  terms  df 
the  will  the  money  was  allowed  to  remain  and  be  em- 
ployed in  the  partnership  trade.  The  parties  in  re- 
mainder can  have  no  benefit  until  the  death  of  the 


^Mrte  Freeman^  1  Ve$,  Sf  Beamcs^  determined  in  I  Atk.  (ex  p€trle 
41. — In  Lee  v.  Lopez,  15  Eattf  Pktntmer,  I  Atk,  103,)  ehows  it 
230,  upon  an  application  by  JETor-  not  to  be  an  execution,  inasmuch 
ner  for  a  new  trial,  on  the  ground  as  it  will  not  prevent  the  land- 
that  the  sheriff  was  bound  to  re-  lord  from  distraining. »- Under 
tmn  a  year's  rent  as  a  commis-  all  the  difficulty  of  considering 
sion  was  a  statutable  execution,  a  commission  of  bankruptcy  as 
Lord  EUenborough  sdd,  ^  A  com-  an  execution  in  a  strict  sense, 
mission  of  bankruptcy  has  been  D.  Lord  Chancellor.  Ex  parte 
sometimes  called  a  statutable  ex-  Broum^  1  Vet,  %•  Bea.  66. — The 
ecution ;  but  though  it  might  be  expression  qwui  execution  means 
said  to  be  similitudinar}'  to  an  no  more  than  this,  that  a  corn- 
execution,  it  is  not  an  execu-  nussion  of  bankruptcy  is  a  pro- 
tion  ;••  and  during  the  argument  cess  for  all  creditors  I^  and 
for  the  new  trial  Lord  EUen-  equitable.  Ex  parte  StorJu^zVa. 
borough  said,  **  The  conimission  ^  Bea,  107. 
operates  as  an  execution,  but  (a)  Ex  parte  Peacock,  2GLfr 
strictly  speaking  execution  is  /.  27. 
only  on  a  judgment."    The  case^  ' 
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tenant  for  life ;  they  are  reversioners,  and  are  entitled        1885. 

to  the  reversion  only.  " 

Ex  parte  Shute  (a)  is  almost  a  precisely  similar  case;         King  ^ 

there  a  trader  covenanted  with  trustees  to  pay  them  .  ■"?  othew. 

*  ■'  In  toe  matter 

IjQQOL  to  be  placed  out  at  interest,  to  be  paid  to  the  of 

trader  for  life,  then  to  his  wife  for  life^  and  then  to  the     ^^1^^ 

children ;  and  in  consideration  the  trader  received  1502. 

as  his  wife's  portion.     He  became  bankrupt  without 

having  paid  the  l,2D0il,  and  it  was  held  the  IfiQOL  was 

proveablcy  and  the  dividends  applicable,  first,  to  raise  the 

wife's  portion  of  15021,  and  then  the  interest  on  any 

further  dividend  to  be  paid  to  the  assignees  during  the 

life  of  the  bankrupt,  and  afterwards  according  to  the 

trusts  of  the  settlement 

In  ex  parte  Oroome  (b)  Lord  T^urbfw  decided  that 
where  a  husband  covenants  to  leave  his  wife  600i!i,  if 
she  survived,  and  becomes  bankrupt,  and  dies,  before 
any  dividend  is  declared,  yet  that  no  proof  could  be 
admitted  on  behalf  cf  the  wife. 

Tlie  case  of  ex  parte  Twrpn  (c)  Cannot  be  supported : 
that  case  over-ruled  Lord  Tkwrhuf%  judgment  in  Strattcn 
v.  Hale  (<Q ;  and  in  ex  parte  Shute  (a)  the  Court  of 
Review  over-ruled  its  own  decision  in  ex  parte  TurpirL  (c) 

The  trustees  have  proved  and  received  dividends,  and 
primdficie^  proof  is  payment  (e),  and  the  receipt  of  the 
dividends  is  payment  in  full.     The  law  declares  that 

(a)  Ex  parte  Shuie^  M<mi.  4  (e)  See,  as  to  Uie  doctrine  of 

SIL  385.  proof  being  payment,  ex  parte 

(6)  Ejt  parte  Groame^  1  Aik.  Watiot^   Bw^y  449 ;   ex  parte 

114«  SmUht    Buckf   49S;     ex   parte 

(c)  Ex  parte  Turpki,  Mont.  Hunter,  Buck,  555 ;  and  see 
443.  note  4  Q.  in  Mont.  Annual  Dig., 

(d)  Stralton  v.  Hale,  2  Bro.  where  there  is  a  long  note  on  die 
C%.  Ca.,  489.  subject. 


420  CASES  IN  BANKRUPTCY. 

1835.        a  bankrupt  who  conforms  to  the  bankrupt  laws  is  re- 

leased  from  his  debts ;  yet  the  trustees,  to  succeed  here, 

Kjng         must  insist  that  the  bankrupt  still  owes  them  a  debt,  or 

jind  others,     jjj^y  could  not  claim  his  life  interest  in  the  dividends, 
■In  the  matter         •' 

of  which  constitutes  his  separate  estate.     [Lord  Commifr- 

ncTot^en      sioi^^  Shadtoell: — The  question  is,  whether  after  proof 
against  the  bankrupt  and  other  persons  such  proof  is 
payment]     The  policy  of  the  bankrupt  laws  has  been 
to  apply  the  bankrupt's  estate  so  as  to  distribute  it  most 
equally  amongst  all  the  creditors,  not  denying  to  a 
creditor  taking  a  security  on  property,   his  right  to 
retain  the  property  and  make  his  security  available :  the 
rule  of  distribution  being  pari  passu .-  the  joint  creditors 
have  the  joint,  the  separate  creditors  the  separate  estate. 
The  debt,  it  is  contended,  is  gone  by  the  proof;  but 
assuming  that  a  debt  to  the  trustees  exists,  what  is  that 
debt?    It  is  a  debt  of  the  principal  sum  due  from  the 
joint  estate;  but  the  interest  derived  from  that  principal 
is  the  separate  estate  of  the  bankrupt,  and  does  not 
belong  to  the  trustees.     Now  the  bond  being  joint  and 
several,  the  trustees  therefore  had  a  joint  and  several 
security,  and  might  have  elected  to  prove  either  against 
the  joint  estate  or  against  the  separate  estate,  but  they 
could  not  prove  and  receive  dividends  under  both  estates. 
Here  the  parties  contend  that  they  have  a  right  to 
receive  dividends  under  the  joint  estate,  and  to  have  an 
integral  part  of  the  separate  estate.     They  cannot  do 
.this.     Booty  elected  to  go  against  the  joint  estate  of  the 
three  upon  a  demand  distinct  from  the  bond,  and  it  is  so 
stated  in  the  petition.     The  debt  could  not  be  proved 
against  the  joint  estate  of  the  three,  unless  the  debt 
from  the  two  (which  included  the  separate  liabili^  of 
each)  were  extinguished.     It  is  clear  law  that  the  new 
firm  would  not  be  debtors  to  the  old  firm  by  the  mere 
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transfer  of  the  property.     How  then  did  Booty  become        1835. 

entitled  to  prove  against  the  three  ?  

The  trustees  are  at  the  bankruptcy  creditors  on  the         King 

estate  of  the  three  only ;  and  assumin&f  that  they  have  -  ^"J*  others. 

•'/ .  °  -^  .    In  the  maltec 

elected  to  go  against  the  joint  estate,  how  do  they  stand  ?  of 

When  a  new  firm  is  formed,  it  is  by  constructive  agree-  «nd  Thers 
ment  that  the  new  firm  takes  to  the  debts  of  the  old  firm ; 
but  this  adoption,  though  good  as  between  the  partners 
themselves,  is  not  binding  upon  third  parties ;  ex  parte 
Wheeler  (a) ;  ex  parte  Williams  (i) ;  and  the  old  partners 
remain  debtors.  The  adoption  as  between  tlie  partners 
themselves  is  nothing,  unless  acceded  to  by  the  creditors 
of  the  old  firm,  agreeing  to  adopt  the  new  firm  as  their 
debtors.  This  right  can  only  be  given  by  contract ;  no 
special  agreement  is  suggested  in  this  case ;  the  answer 
here  is,  that  the  debt  was  adopted  by  the  new  firm  by 
transfer  from  the  old.  Putting  aside  any  special  con- 
tract, where  is  the  consideration  for  the  agreement  to 
adopt  the  debt?  The  consideration  for  substituting  the 
liability  of  the  new  firm  must  be  made  out.  These 
petitioners  cannot,  in  the  absence  of  a  special  contract, 
claim  a  concurrent  right  against  the  new  estate. 

Mr.  Jojcob  in  reply :  —  First,  with  respect  to  the  cases 
cited.  The  authority  of  Stratton  v.  Hale  (c)  has  never 
been  followed,  and  no  decree  was  ever  passed  or  entered, 
the  only  trace  of  the  supposed  order  being  a  note  in  the 
registrar's  minute  book ;  and  it  appears  firom  a  note  by 
Sir  S.  RomiUy  that  Lord  TTinrlow  was  at  first  of  a  dif- 
ferent opinion  from  that  which  is  reported  as  his  final 


(a)  Ex  parte  Wheeler,  Buck,  25.  (&)  Ex  parte  Willianu, 

(e)  Stratton  v.  Hale,  2  Bro.  C.  C.  490. 
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1885.  judgment  Besides,  at  the  time  when  Stratum  v.  Hak  (a) 
'"''""  was  decided,  it  had  not  been  then  settled  that  assiirnees 
Kino        took  the  proper^,  subject  to  the  same  equities  as  the 

In"thc  m^er  "^^^'^^P^     ^  P^"^  Groom  {h)  Lord  Thurhw  con- 
of  sidered  as  a  case  where  there  were  cross  demands; 

and'oSm.  ^/'O'^  Turpm  (c)  is  a  case  of  great  authority,  and  de* 
cisiye  of  the  present  question,  and  is  recognised  in 
exparte  ShUe (d) ;  which  latter  case,  so  far  as  the  150iL, 
proceeds  upon  the  same  principle.  The  judges  in 
ex  parte  Sktde  (d)  considered  the  settlement  fraudulent 
so  far  as  it  contained  the  clause  as  to  bankruptcy.  Ex 
parte  Mlauier  (e)  was  argued,  as  appears  by  the  registrar's 
book,  but  not  upon  this  point ;  the  sum  in  question  was 
25,000/.,  the  assignees  were  cognisant  of  their  rights ; 
but  the  point  was,  whether  the  trustees  were  entitled  to 
prove  at  all ;  one  of  the  counsel  suggested,  that  if  the 
proof  were  admitted,  a  question  might  arise  as  to  who 
would  have  the  dividends ;  and  the  assignees  then  peti- 
tioned that  they  might  retain  the  dividend  until  the  fund 
was  made  up.  What  was  done  in  that  case  tallies  with  ex 
parte  Turpin  {c).  As  to  the  argument  that  proof  is  pay- 
ment, it  is  so  to  the  extent  of  the  dividends  received  only ; 
if  the  debt  were  satisfied  by  the  proof,  all  other  securities 
would  be  useless,  but  otherwise  the  parties  may  avail 
themselves  of  their  securities.  JBx  parte  Peacock  (f) 
has  decided  that  creditors  may  prove  against  the  joint 
'  estate,  and  retain  their  separate  security.     Here  the 


(a)  Siraiton  v.  Haie,  8  Bro.  (d)  Ex  parte  Shnte,  M<mL  ^ 

a  C.  490.  B&.  985. 

(6)  Ex  parte  Groome,  1  Atk.  (e)  Exparte  Maitter^ui  nott 

IM.  ilfon/.  45S. 

(c)  Ex  parte  IVtrptir,  Mont.  (f)  Ex  parte  Peacock^  iOl.i 

445.  J,  37. 
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trustees  proved  against  the  three  partners ;  and  the  life        1835. 

interest  of  the  bankrupt  jP,  B.  King  is  the  separate        — — 

security  on  which  the  trustees  have  an  equitable  lien  or         f^j^o 

riirht  of  retainer,  to  be  made  available  notwithstandinir  ,  ^  othen. 

^   In  the  matter 
the    proof  against  the  joint  estate.     The    right    of  of 

proof  against  the  joint  estate  cannot  affect  the  right  ^^^ 
to  retain  separate  securities.  The  money  here  was 
not  at  the  bankruptcy  in  a  proper  state  of  invests 
ment,  according  to  the  trusts  of  the  will.  The 
bond  ought  to  have  been  taken  from  the  three,  but 
was  only  from  the  two ;  a  breach  of  trust  was  therefore 
committed,  and  a  joint  and  several  debt  created.  The 
parties  might  have  proved  against  the  separate  estate, 
but  having  elected  to  prove  against  the  joint  estate^ 
their  right  of  proof  against  the  separate  estate  is  gone; 
but  their  lien  on  their  separate  security  is  not  thereby 
affected.  The  petitioners  here  will  not,  so  &r  as  the 
proof  is  concerned,  get  more  than  a  rateable  dividend. 
The  question  is  not  between  the  petitioners  and  the 
joint  estate,  but  between  them  and  the  separate  cre- 
ditors, who  are  not  interested  in  the  joint  estate.  It  is 
the  same  as  if  these  were  separate  commissions. 

Cur.  ad*  vult 

The  following  judgment  was  subsequently  delivered. 

Lord  Commissioner  SkadweU : — ^The  prayer  of  this 
petition  was  opposed  in  effect  on  three  grounds. — 
1st.  It  was  said  that  the  debt  could  not  be  proved 
against  the  joint  estate  of  the  three  bankrupts  unless 
the  debt  fnnn  the  two  were  extinguished.  Supposing 
that  to  be  the  case,  yet  it  does  not  appear  how  it  can 
affect  the  equity  of  the  children  of  the  bankrupt  l^e&rici 
Bergamin  King  ;  which,  if  it  arise  at  all,  arises  from  the 
feet  of  his  being  a  debtor,  but  whether  jointly  with  one  or 
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1835.        two  others  is  immaterial ;  and  it  is  to  be  observed,  that  on 
"""^        the  present  petition  no  objection  can  be  made  to  the  proof* 
KtNa         2d.  It  was  said  that  the  debt  had  been  paid  by  proofs 
IiTthc"* mtttcr  ^^  *  dividend.     The  answer  to  which  is,  that  proof 
of  and  payment  of  a  dividend,  unless  it  be  of  20s.  in  the 

and  others,  pound,  is  not  a  satisfaction  of  the  debt  so  as  to  disable 
the  parly  proving  from  resorting  to  other  securities 
which  he  may  have ;  and  the  right  to  retain  the  divi- 
dends, if  there  be  such  a  right,  is  merely  a  securi^ ; 
and  lastly,  it  is  said  that  the  accountant  general  who 
received  the  'dividends  on  the  funds  standing  in  his 
name,  and  represents  the  trustees,  has  only  a  portion  of 
the  separate  estate  in  his  hands>  which  belongs  to  the 
separate  creditors.  The  case  of  Stratton  v.  Hak  (a) 
was  cited,  as  also  were  the  other  cases  noticed  by  the 
Chief  Judge  of  the  Court  of  Review  in  his  judgment  in 
€X  parte  Turpm.  (i)  Of  those  cases  it  is  not  necessary  to 
say  any  thing  beyond  what  he  has  said,  except  that  it 
has  been  stated  from  Sir  Samuel  RomiUy*^  note  tliat 
Lord  ThwrUnds  first  opinion  in  Stratton  v.  Hak  (a)  was 
diffierent  from  what  he  finally  pronounced,  and  that  the 
decree  is  found  only  in  the  registrar's  minute  book,  but 
never  was  passed  or  entered:  why  it  never  was  per* 
fected  does  not  distinctly  appear ;  but  it  is  reasonable 
to  suppose  that  Lord  Eldon  held  what  took  place  in 
that  case  {a)  to  be  of  no  authori^,  because  the  point 
was  expressly  raised  before  him  in  1816  in  ex  parte 
Maxster  re  Ramsay^  a  short  note  of  which  case  is  in 
1  Mont,  page  452 ;  and  having  seen  the  cases  laid  be^ 
fore  Sir  A.  Piggott  and  Mr.  Cooke,  and  their  briefi  in 
that  matter,  and  the  books  of  the  secretary  of  bank- 


(a)  Stratton  v.  Hale,  2  Bro.  C,  C.  148. 
{h)  Ex  parte  Turpin,  Mont,  443. 
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rupts,  I  am  satisfied  that  the  attention  of  Lord  EUan        I885. 

must  have  been  called  to  the  point,  and  that  he  did        — — 

deliberately  decide  aglunst  the  Ultimate  opinion  of  Lord         Kn^r^ 

JTkurlow.     The  same  point  was  expressly  decided  by  •  *"^  others. 

.  r»     .        •  r        J  ^    In  the  matter 

the  Court  of  Review  in  ex  parte  T\irpin.  {a)     I  have  of 

also  read  over  the  printed  but  hitherto  unpublished  j^th^rs 
report  of  the  case  of  Smith  v.  Smith  ;  and  it  certainly 
seems  that  the  decision  of  Lord  AUnger  was  the  same 
way ;  and  Messrs.  Montagu  and  Ayrton  having  supplied 
me  with  their  manuscript  report  of  the  case  of  ex  pai^te 
Young  (i),  I  have  perused  it,  and  find  that  the  same 
point  was  decided  by  a  majority  of  the  judges  of  the 
Court  of  Review  on  the  5th  of  May  last.  The  prin- 
ciple of  these  decisions  is,  that  the  assignees  represent 
the  bankrupt,  and  take  his  separate  estate  subject  to 
the  equities  that  afiect  it,  one  of  which  is,  that  before 
he  receives  the  dividends  on  the  trust  fund  he  shall 
make  good  the  loss  occasioned  by  his  bankruptcy. 
This  is  the  principle  laid  down  by  Sir  William  Grant  in 
Mitfard  v.  Mitfbrd  {c) ;  and  I  must  add,  that  if  my 
attention  had  been  formerly  called  to  the  point  which 
is  now  raised,  I  should,  as  a  matter  of  course,  have 
directed  that  the  order  should  be  made  in  the  manner 
now  prayed.  We  are  both  of  opinion  that  the  orders 
of  the  16di  of  December  1830  and  9th  of  August  1831 
must  be  discharged,  subject  to  any  arrangement  with 
Farquhar  that  may  be  agreed  upon. 


(a)  Ex  parte  Turpin,  Mont,  443. 
{h)  Ex  parte  Youngs  ante  page  22ft. 
(c)  MUford  V.  Mii/ord,  9  Vet.  100. 
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Lord  Ex  parte  HAWLEY.  —  In  the  matter  of 

Chancel-  RICHARDS,  (a) 

LOR, 

August  4/A,  In  1818  the  bankrupt  was,  under  the  will  of  Thomas 
l^oA  '  Edwardsy  deceased,  entitled  to  an  estate  for  life  in 
The  127th  sec-  r^iMaii^d^^j  expectant  on  the  decease  of  one  Powell 
tion  of  6  Geo.  4,  Edwards  wiXhoMt  issue  (which  event  took  place  in  1825), 
apply  where  the  in  certain  freehold,  copyhold,  and  leasehold  estates, 
^'^ras^^re'  ^^'^  "^  certain  funds  directed  to  be  accumulated  by 
the  6  Geo.  4.  ^n  order  of  Chancery  made  in  a  cause  for  carrying 
The  bankrupt  the  trusts  of  the  will  into  execution.  In  1818  the 
i^Tsy'imdaooin^  bankrupt  took  the  benefit  of  the  Insolvent  Debtors  Act, 
muaion  issued  in  ^j^^  j^  }^jg  schedule  of  property  inserted  his  life  interest; 

1832,  under  ^  r     r      j 

which  he  ob-  and  his  real  and  personal  estates  were  conveyed  to  the 
ficate,  previous"    provisional  assignee  of  the  Insolvent  Debtors  Court  in 

rfe^  Hdd,  ^P'*^''  ^®^^*  '"  ^P"^  ^^^  *®  bankrupt  entered  into 
theinterestinan  a  treaty  with  TTiomos  Hawley  for  the  loan  of  15,000A, 

tan^lhitobythe  and  by  indenture,  dated  the  16th  of  July  1822,  con- 
^*^P*  to*Uie  ^^y^  ^^  ^^^^  estate  to  Thomas  Hawley  ;  and  by  another 
certificate  did  indenture,  bearing  even  date,  after  reciting  the  first 
assignees  under  indenture,  and  that  the  bankrupt  had  agreed  to  ac- 
the  oommissioii.  ^^p^    15^000/.   in  jeweUery  goods  from   the   stock   of 

Thomas  Hawley^  it  is  witnessed,  that  in  consideration 
of  such  goods,  &c.  the  bankrupt  demised  his  life  estate 
to  TJiomas  Hawley  for  ninety-nine  years,  if  he  the  bank- 
rupt should  so  long  live,  upon  trust  to  pay  Thomas 
Hawley  all  monies  expended  by  him  for  premiums  of 
insurance  and  costs,  and  for  the  interest  to  accrue  due  for 


(a)  This  case  was  heard  before  lately  discovered  that  a  short 
Lord  Brougham^  and  stood  over  note  of  his  Lordship's  judgment 
for  judgment,  but  his  Lordship  was  subsequently  sent  to  the 
resigned  the  Great  Seal  without  office  of  the  secretary  of  bank- 
delivering  any  judgment  in  conrt ;  rupts. 
and   the    reporters   have   only 
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15,000?.,  and  to  permit  the  bankrupt  tcr  hold  the  pre-        1834. 
mises  until  default  thereof.     In  1824  one  Starhey  was       „ 

lit         Sx  parte 

chosen  assignee  under  the  insolvency,  and  on  the  14th       Hawley. 
of  January  1824  the  then  provisional  assignee  of  the  ^"^  the^  matter 
InsolventDebtors  Court  conveyed  the  bankrupt's  real  and     Rich abos. 
personal  estate  to  Stcarhey.     On  the  18th  of  November 
18124  Starhey  put  up  the  bankrupt's  life  estate  in  re- 
mainder for  sale  by  public  auction,   and  one  Edwin 
Griffiths  purchased  the  same  for  5,250iL    Edwin  GriffithM 
was  a  trustee  for  Thomas  Hawley^  and  by  indentures  of 
lease  and  release,  dated  the  5th  and  6th  of  May  1825, 
the  bankrupt  and  Starhey  conveyed  the  life  estate  to 
Edwin  Griffiths  in  trust  for  Thomas  Hawley. 

A  commission  issued  against  the  bankrupt  in  August 
1822.  In  1825  Powell  Edwards^  the  tenant  for  life^  being 
dead,  the  bankrupt  by  letters  patent  assumed  the  name 
oi  Edwards.  In  April  1825  the  bankrupt  obtained  his 
certificate. 

In  March  1828  the  following  memorandum  or  agree- 
ment was  entered  into  by  the  bankrupt  and  Thomas 
Hawley: — ^^  Memorandum,  That  it  hath  been  agreed  this 
13th  of  March  1828,  between-  T  Hawley  of  the  one  part, 
andT.  W.Edwards  (formerly  T.  W.  Richards)  of  the  other 
part;  first,  that  T.  Hawley  the  vendor  shall  sell,  and 
T.  W.Edaards  the  purchaser  shall  purchase,  for  12,000/., 
all  that  and  those  the  estates  which  were  of  T  W.  Edwards 
by  his  then  name  of  T.  W.  Richards^  and  which  passed  by 
the  will  of  Thomas  Edwards  of  the  24th  of  March  1794, 
and  by  him  T.  W.  Edwards  conveyed  or  assured  by  in- 
denture, bearing  date  the  16th  day  of  August  1818,  and 
made  between  the  purchaser  by  his  then  name  of 
T  W.  Richards  of  the  one  part,  and  Joseph  Teyes  of  the 
other  part;  and  by  another  indenture,  bearing  date  the 
14th  day  of  January  1824,  and  made  between  Henry  Dance 
of  the  one  part,  and  John  Smedley  Starhey  of  the  other 
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1834.        part;  and  by  another  indenture,  dated  the  6th  day  of 
'  May  1825,  made  between  Starhey  of  the  first  part,  the 

Hawlcy.  said  purchaser,  by  his  present  name  of  T.  W.  Edwards^ 
In  the  matter  ^f  ^j^^  second  part,  and  Edwin  Griffiths  of  the  third  part, 
RicHABDs.  and  situated  in  the  several  counties  of  Glamorgan,  Mon- 
mouth, Brecon,  Somerset,  and  Devon;  and  also  all  those 
the  dividends  and  interests  in  the  sum  of  20,999/.,  to  be 
accumulated  under  an  order  of  the  Court  of  Chancery, 
and  invested  in  the  three  per  cent,  consols;  and  all 
other  the  estate  of  T.  Hawhy^  or  of  Edwin  Griffiths  as  his 
trustee,  of,  in,  to,or  out  of  the  estates,  monies,  and  premises 
respectively,  which  were  of  Thomas  Edwards  deceased, 
and  which  passed  under  the  several  indentures  of  the 
16th  of  April  1818,  the  14th  of  January  1824,  and  the 
6th  of  May  1825,  or  in  any  other  manner  howsoever." 

Thomas  Hawley  died  intestate  on  the  4th  of  Sep- 
tember 1828,  and  Maria  Ann  Hawley  became  his  ad- 
ministratrix. On  the  8th  of  September  1832  a  petition 
was  presented  to  the  Court  of  Review  in  the  name  of 
the  administratrix,  praying  that  the  contract  might  be 
delivered  up  to  be  cancelled,  &c. 

The  petition  was  heard  on  the  12th  of  November  1832. 
The  bankrupt  admitted  the  fact  of  his  having  taken  the 
benefit  of  the  Insolvent  Act,  and  evidence  was  read  to 
prove  tliat  the  assets  under  the  commission  had  not  paid 
a  dividend  of  \bs.  in  the  pound ;  whereupon  the  counsel 
for  the  petitioner  submitted  that  the  bankrupt  had  no 
title  to  be  heard  further  in  opposition  to  the  petition ; 
and  the  assignees  appeared  and  stated  they  had  no  assets 
wherewith  to  complete  the  contract,  and  claimed  no 
interest  therein,  and  consented  that  it  should  be  given  up 
to  be  cancelled. 

The  Court  dismissed  the  petition,  with  costs,  on  the 
following  grounds:  —  That  the  contract  having  been 
made  with  a  certificated  bankrupt  who  had  obtained  his 

14 
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certificate  prior  to  the  pasBihg  of  the  6  Geo.  4^  c.  16,        1834. 
was  not  within  tlie  127th  section  of  that  act,  and  con-         — — 

Ex  pOTtd 

sequently  did  not  vest  in  the  assignees,  who  could  not       Hawley. 
therefore  be  ordered  to  deliver  it  up  under  section  76;  ^"  the  matter 
and  that  the  Court  had  no  authority  to  compel  the  bank-     Richards. 
rupt  to  part  with  it. 

This  was  a  special  case  stating  the  above  fiu^ts  at 
length,  and  concluding  thus : — ^^  The  petitioner  submits, 
upon  the  above  statement  of  facts,  that  the  Court  of 
Review  ought  to  have  ordered  the  assignees  to  take 
possession  of  the  contract  under  the  commission,  and  to 
deliver  it  up  to  the  petitioner  to  be  cancelled,  or  at  any 
rate  to  have  made  an  order  in  conformity  with  the 
petition." 

Mr.  Rolfi  and  Mr.  Bagshcao  for  the  appellants : — 
The  9th  section  of  the  5  Geo.  2,  c.  30,  is  as  follows : 
"That  from  and  after  the  24th  day  of  June  1732,  in 
case  any  commission  of  bankruptcy  shall  issue  against 
any  person  or  persons,  who  after  the  said  twenty-fourth 
day  of  June  1732  shall  have  been  discharged  by  virtue 
of  this  act,  or  shall  have  compounded  with  his,  her,  or 
their  creditors,  or  delivered  to  them  his,  her,  or  their 
estate  or  effects,  and  been  released  by  them,  or  been 
discharged  by  any  act  for  the  relief  of  insolvent  debtors 
after  the  time  aforesaid,  that  then  and  in  either  of  those 
cases  the  body  and  bodies  only  of  such  person  and  per- 
sons compounding  as  aforesaid  shall  be  free  from  arrest 
/ind  imprisonment  by  virtue  of  this  act ;  but  the  ftiture 
estate  and  effects  of  every  such  person  and  persons 
shall  remain  liable  to  his,  her,  or  their  creditors  as 
before  the  making  of  this  act,  (the  tools  of  trade,  the 
necessary  household  goods  and  furniture,  and  necessary 
wearing  apparel  of  such  bankrupt  and  his  wife  and 
children  only  excepted,)  unless  the  estate  of  such  pcr- 
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1834*        son  or  persons  against  whom  such  commission  shall  be 

awarded  shall  produce^  clear  after  all  (barges,  sufficient 

Uawley.      to  pay  eveiy  creditor  mider  the  said  commission  fifteen 
In  the  matter  ghiHingg  Jn  the  pomid  for  their  respective  debts." 

RicuAiDs.  The  127th  section  ci  6  Geo.  4,  c.  16,  enacts,  ^  That 
if  any  person  who  shall  have  been  so  discharged  by  such 
certificate  as  aforesaid,  or  who  shall  have  compounded 
with  his  creditors,  or  who  shall  have  been  discharged 
by  any  Insolvent  Act,  shall  be  or  become  bankrupt,  and 
have  obtained  or  shall  hereafter  obtain  such  certificate 
as  aforesaid,  unless  his  estate  shall  produce  (after  all 
charges)  sufficient  to  pay  every  creditor  under  the  com- 
mission fifteen  shillings  in  the  pound,  such  cerdfieate 
shall  only  protect  his  person  from  arrest  and  imprison- 
ment, but  his  future  estate  and  effects  (except  his  tools 
of  t]*ade.  Bind  necessary  household  ftimiture,  and  the 
wearing  apparel  of  himself,  his  wife,  and  children,)  shall 
vest  in  the  assignees  under  the  said  commission,  who 
shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt 
was  possessed  at  the  issuing  the  commission." 

The  words  of  the  5  Greo.  2.  are  "  shall  be  or  become ;" 
the  words  of  the  6  Geo.  4,  which  passed  in  1825,  are 
'^  shall  have  been ;"  if  there  be  any  diiference  between 
the  wording  of  the  two  sections,  it  is  quite  clear  that 
the  intent  was  the  same.  It  has  been  decided  in  several 
analogous  cases,  that  diiferent  clauses  of  the  6th  Geo.  4. 
are  retrospective.  In  Fowler  v.  Coster  {a)  it  was  decided 
that  a  third  commission  was  void,  being  issued  since  the 
6  Geo.  4,  c.  16,  against  a  trader  who  had  paid  no  divi- 
dend under  a  first  and  second  commission  issued 
before  the  6  Geo.  4,  c.  16.  In  that  case  Lord 
Tenterdm    says,    speaking    of   the    127th    section    of 


(a)   Fowler  y,  Costefy  10  Barn,  i  Crcs.  427. 
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6  Geo.  4,  c.  16, — "The  last  words  differ  from  those  of        1834. 

6  Geo.  2,  c.  30,  sect.  9,  which  are,  that  the  future  effects        

shall  remain  liable  to  the  creditors  as  before  the  passing  Hai^Ty? 
of  that  act,— that  is,  liable  to  individual  creditors ;  but  ^"  '**®  matter 
this  did  not  prevent  them  from  vesting  in  the  assignees  Richards. 
under  a  third  commission,  according  to  HovU  v. 
Browning  (a),  and  Todd  v.  Maxfidd  (3),  whereas  under 
the  last  act  the  property  is  expressly  vested  in  the 
assignees ;  consequently  the  assignees  under  the  second 
commission  are  entitled .  to  all  the  effects  of  the  bank- 
rupt" [Lord  Chancellor  :  —  I  think  Fowler  v.  Cotter 
was  decided  before  the  King's  Bench  had  the  decision  in 
ex  parte  Welsh  (c)  before  them.]  In  Robertson  v.  Score  (d) 
it  was  decided  that  a  certificate  under  a  second  commis- 
sion, where  the  bankrupt  had  not  paid  15«.  in  the  pound 
under  the  first,  did  protect  his  person  though  his  future 
effects  vested  in  the  assignees  under  the  second.  Lord 
Tenterden  in  giving  judgment  says, — "The  argument  of 
the  defendant  proceeded  on  two  grounds;  first,  that  the 
last  Bankrupt  Act,  section  127,  does  not  apply  to  a  case 
where  the  first  certificate  was  granted  under  a  commis- 
sion issued  before  the  passing  of  the  act.  We  are  inclined 
to  think  that  it  does  apply  to  such  cases  ;  but  it  is  not 
necessary  to  give  an  absolute  opinion  on  that  point, 
because,  assuming  that  it  does,"  &c.  In  Carew  v. 
Edwards  (e)  it  was  held  that  the  127th  section  was  not 
retrospective,  so  as  to  enable  the  bankrupt  to  set  up  his 
certificate  in  bar  to  an  action;  but  that  case  did  not 
decide  that  section  127  was  not  retrospective :  the  de- 
cision was  on  the  ground  that  under  the  5  Geo.  2,  c.  30, 

(d)  Hovil  ▼.  Brotiming,  7  Eati,        {d)  Robertson  v.  Score,  3  Barn. 
\  54.  <$-  AdoL  358. 

iff)  Todd  V.  Maxfidd^  3  Bam.        (e)  Carew  v.  Edwards^  4  Bam» 
<^-  Cret.  2«2.  |r  Adol.  351. 

(r)  Ex  parte  Wels/t^  Moni,  276. 

F  F    4 
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1834.        the  creditors  might  sue  the  bankrupt, — that  the  ld5th 
„  section  of  6  Geo.  4»  c.  16,  enacted  that  the  act  should  not 

Ejc  parte 

Hawley.  *^  affect  or  lessen  any  right,  claim,  demand,  or  remedy 
In  the^  matter  ^j^j^j^  j^^y  person  now  has,"  &C.  "except  as  herein  speci* 
Rich  ABOB.  ^/Sco/Zy  enacted ;"  and  that  there  were  no  words  in  6  Geo.  4, 
c.  16,  whereby  the  right  of  the  creditor  to  sue  the 
bankrupt  under  the  circumstances  were  specifically  taken 
away ;  and  finally,  Elston  v.  Braddick  (a)  decided  that 
the  section  was  retrospective,  so  as  to  vest  the  property 
in  the  assignees  under  the  subsequent  commission. 

Mr.  Andercbn  for  the  assignees. 

Mr.  Treslowe  and  Mr.  Cking  for  the  bankrupt :  — 
The  question  is,  whether  the  property  was  or  was  not 
vested  in  the  assignees?  Now  the  assignees  at  the 
hearing  in  the  Court  of  Review  repudiated  all  interest 
in  the  contract  in  question,  whereupon  it  became  vested 
in  the  bankrupt,  who  accordingly  appeared  and  claimed 
an  interest  in  the  property;  and  section  127  of 
6  Geo.  4,  c.  16,  does  not  extend  to  any  cases  but  those 
where  the  former  bankruptcy  and  certificate  were 
before  that  act ;  Robertson  v.  Score  (h) ;  and  following 
this  doctrine,  one  of  the  judges  of  the  Court  of  Review 
said,  when  this  case  was  before  that  Court,  that  if  the 
assignees  reject  property  as  a  damnosa  fuereditas  (c),  it 
vests  in  the  bankrupt,  {d) 

Upon  the  renunciation  or  disclaimer  of  the  assignees 

(a)  EUtony,  Braddick ^^TSfrw,  7  Eoit^  539;   Page  v.    Bauer^ 

1 3S.  4  Bam,  ^  Aid.  945.  An  assignee 

{b)  Robertson  v.  Score,  3  Bam,  under  the  Insolvent  Act  has  not 

fr  Adol.  338.  this  election,  CroftM  v.  Peck,  I 

(c)  That  assignees  may  reject  Bing,  354. 

{property,  see  BourdUionv^Daiton,  {d)  Copeland   v.   Stepkem,    1 

1  Esfu  253;  Broome  v.  Robinson,  Bam.  <S  Aid,  593.  Twk  i,  Tyson, 

(litcd   iu  Turner  v.  Richardson,  6  Bing.  530. 
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the  interest  in  the  contract  remains  vested  in  the  bank-        1884. 

rupt ;  the  assignees  take  the  bankrupt's  property  only         

for  the  payment  of  his  debts,  and  are  trustees  for  him       Hawi^y. 
of  all  they  do  not  require  for  that  purpose^  and  the  '°  **^®  matter 
bankrupt's  title  is  good  against  all  the  world  but  the      Richards. 
assignees:  Wdb  v.  Fox  (a),  Drayton  v.  Dale,  {h) 

The  6  Geo.  4,  c  16,  had  not  come  into  operation  at 
the  time  the  bankrupt  obtained  his  certificate,  except 
as  to  the  clauses  relating  to  certificates;  and  section 
127,  on  which  the  title  of  assignees  rests,  does  not 
relate  to  the  certificate,  but  to  the  interest  of  the 
assignees  in  the  bankrupt's  future  property.  The 
76th  section  of  6  Geo.  4,  c.  16,  gives  the  Court  juris- 
diction only  to  deal  with  the  assignees ;  the  Court  is 
to  order  them,  that  is,  the  assignees,  to  elect  to  deliver 
up  the  agreement  and  possession  of  the  premises,  of 
course  assiuning  that  both  are  in  their  possession  before 
they  can  be  ordered  to  deliver  them  up ;  but  here  the 
agreement  is  in  the  hands  of  the  bankrupt,  and  the 
interest  under  the  agreement  is  also  in  him,  and  the 
Court  has  no  jurisdiction  over  him.  As  to  this  matter, 
the  petition  indeed  prays  that  the  bankrupt  may  be 
ordered  to  deliver  up  the  agreement  to  his  assignees, 
that  they  may  deliver  it  up  to  the  vendor;  but  that 
which  the  Court  cannot  do  per  directum^  it  cannot  do 
per  tndirectum. 

In  Elston  v.  Braddick  (c)  there  was  a  commission  in 
1829  interposed  between  an  insolvency  in  1815  and  a 
commission  under  the  6  Geo.  4,  c.  16,  in  which  that  case 
differs  from  the  present*    Fowler  v.  Coster  (d)  proceeds 


(fl)   Webb    V.   Fox,  7   T.  R.  (e)  Eitton  v.  Braddichy  4  Tyrw. 

391.  1S2. 

(4)  Drayton  v.  Dale^  2  Sa/n.  (rf)  Fonder  v.  CWcr,  10  Barn. 

S^  Cres,  203,  S^  Cret,  427. 


434  CASES  IN  BANKRUPTCY. 

)884.        upon  a  doctrine  which  this  Court  does  not  recognize^ 
""""         viz.,  that  the  Lord  Chancellor  had  no  power,  under 
Hawlby.       the  circumstances,  to  issue  a  third  commission,  and  that 
In  the  matter  jf  igg^^  i^  ^^^s  not  merely  nugatory  but  void. 

R1CHABD8.  Robinson  v.  Score  (a)  merely  decided  that  the  certi- 

ficate was  a  bar  to  debts  proveable.  The.  dictum  as^ 
the  clause  now  in  discussion  being  retrospective  was 
extrajudicial,  and  Lord  Tenterden  in  giving  judgment 
said  it  was  not  necessary  to  give  an  opinion  on  that  point. 
In  Carew  v.  Edwards  (b)  all  the  preceding  cases  were 
brought  under  consideration,  and  the  Court  decided  that 
the  section  127  was  not  retrospective.  The  circum- 
stances of  that  case  closely  resembled  the  present ;  there 
bad  been  an  insolvency,  under  which  15«.  in  the  pound 
had  not  been  paid,  and  a  bankruptcy  under  which  the 
bankrupt  obtained  his  certificate  before  the  6  Geo.  4» 
c.  16 ;  and  it  was  held  that  the  127th  section  was  not 
retrospective,  and  that  the  property  subsequently  ob- 
tained  did  not  vest  in  the  assignees. 
Qu.  Whether  This  is  an  application   under   the  76th  section  of 

the  76th  section 

of  6  Geo.  4,  6  Geo.  4,  c.  16,  which  enacts,  "  that  if  any  bankrupt 
a  OTntrro?  rel^  ^^  ^*^®  entered  into  any  agreement  for  the  purchase 
ing  to  land,  and  of  any  cstatc  or  interest  in  hmd^  the  vendor  thereof,  or 

any  person  claiming  under  him,  if  the  assignees  of  such 
bankrupt  shall  not  (upon  being  thereto  required)  elect 
whether  they  will  abide  by  and  execute  such  agreement 
or  abandon  the  same,  shall  be  entided  to  apply  by 
petition  to  the  Lord  Chancellor,  who  may  thereupon 
order  them  to  deliver  up  the  said  agreement,  and  the 
possession  of  the  premises,  to  the  vendor  or  person 
claiming  under  him,  or  may  make  such  other  order 
therein  as  he  shall  think  fit." 


(o)  Robinson  v.  Score,  3  Barn,  i  Adol.  53s). 
(A)  Carew  v.  Edwards,  4  Bam»  4*  Crcs.  551  r 
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Now  this  section  is  confined  to  land;  but  this  con-        1834« 

tract  does  not  relate  to  land  alone,  and  therefore  the        

Court  has  no  jurisdiction  to  order  it  to  be  delivered  up,      HawlbyT 
[Lord   Chancellor:  —  Have   I    jurisdiction?      The  ^^  the  matter 
76th  section  of  the  act  gives  jurisdiction  when  the  sub-     Richards. 
ject  matter  of  the  contract  relates  to  land  only;  but 
this  contract  related  also  to  personalty.     Can  I,  then, 
order  it  to  be  delivered  up  7] 

Mr.  Rolfe  in  reply :  —  The  whole  question  is,  whether 
section  127  be  retrospective.  In  Ehtan  v.  Braddich  I 
have  the  short>-hand  writer's  notes  of  the  judgment  of 
Mr.  Baron  Bayley  deciding  that  the  clause  is  retro- 
spective, (a) 

Mr.  Treslotoe  objected  that  the  short-hand  writer's 
notes  of  what  a  judge  said  could  not  be  cited  as  an 
authority. 

The  Lord  Chancellor  :  —  If  a  gentleman  at  the  Authority  of 

i_  1  '    A.         ^         r         J     »  •  J    manuscript  notw 

bar  produces  a  manuscript  note  of  a  decision,  and  ^f,  ^ 
declares  that  he  is  certain  of  its  being  a  correct  note  of 
the  paint  decided^  I  should  attend  to  it ;  but  it  is  different 
when  a  long  manuscript  judgment  is  produced.  A 
gentleman  might  be  quite  sure  of  the  point  decided, 
who  could  not  safely  vouch  for  the  accuracy  of  a  long 
judgment 

Mr.  B4)lfe :  —  The  precise  words  I  now  hold  in  my 
hand  will  be  embodied  in  a  report  in  a  few  months  (a) ; 
and  then  I  shall  be  able  to  cite  it  as  authority  when  in 
print,  though  I  cannot  cite  at  all  in  manuscript. 

Lord  Chancellor  :  —  The  reason  of  that  difference 
is  that  the  reporter,  who  is  an  impartial  person,  gives 
the  authority  of  his  name  to  the  matter. 

(a)  Eition  V.  JBraddick,  since  reported  in  4  Ti/rw,  122. 
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1834.  Mr.  Rolfe  then  embodied  the  judgment   in    his 
^"        reply  (a),  and  proceeded  as  follows: — The  6  Geo.  4, 

HAWLEyf      <?•  16,  sect  127,  is  therefore  retrospective.     It  has  been 

In  the  matter 

of 

Richards. 

(a)  In  the  Exchequer  of  Pleas,  section  of  the  6  Geo.  4,  ell, 

21st  February  1834,  JSlston  v.  enacts  that  that  act  is  to  be  con- 

Braddkk,  strued  beneficially  for  creditors, 

The  127th  sec-        Mr.  Baron  SoyZcy:— The  facts  and  that  one  intent  of  the  127th 

tion  of  6  Geo.  4,  ^^  ^.j^jg  ^^^  ^^  ^^^  ghort.  There  section  probably  was  to  put  per- 

c.  I69  IS  retro-  •          j            *.v  •             j 

spectiYe.              was  a  discharge  under  the  Insol-  sons  m  trade  on  their  guard,  so 

vent  Debtors  Act  in  1815;  in  that  if  they  had  had  a  previous 
1825  the  6  Geo.  4,  c.  16,  passed,  discharge  they  should  be  mulct 
and  in  1829  a  commission  issued,  from  carrying  on  trade  without 
and  this  is  a  question  whether  or  such  a  capital  as  would  be  likely 
not  the  early  part  of  the  127th  to  pay  15*.  in  the  pound  in  the 
section  be  retrospective.  Pre-  event  of  bankruptcy.  Now  the 
vious  to  the  passing  of  the  127th  language  of  the  5  Geo.  2.  is 
section  of  the  6  Geo.  4,  the  only  pointed  and  guarded,  with  an  in- 
enactment  on  the  subject  was  dustrious  intention  to  prevent 
the  5  Geo.  2,  c.  50,  s.9,  which  its  being  retrospective,  while  the 
enacted,  &c.*  There  was  also  a  legislature,  having  that  act  before 
provision  of  a  similar  nature  in  it,  omits  in  the  6  Geo.  4.  any 
the  Insolvent  Debtors  Act  in  such  terms  of  restriction.  But 
force  when  the  6  Geo.  4.  passed;  then  the  5  Geo.  2.  was  new  in 
consequently  in  the  present  case,  omnibus,  and  it  might  have  been 
when  the  6  Geo.  4.  passed,  the  considered  that  it  would  be  visit- 
future  effects  were  liable  to  the  ing  a  party  too  penally  to  make 
claim  of  every  separate  creditor,  discharges  which  were  previously 
and  to  that  of  the  assignees  of  innocent  —  comparatively  inno- 
the  Insolvent  Debtors  Court.  If  cent  —  with  the  punishment 
the  l27ih  section  of  6  Geo.  4,  which  that  clause  inflicted;  but 
c.  16,  be  retrospective,  all  right  when  the  6  Geo.  4.  passed,  the 
on  the  part  of  the  assignees  un-  property  was  liable,  if  there  had 
der  the  Insolvent  Debtors  Act  is  been  a  previous  discharge  or  in- 
destroyed.  Before  immediately  8olvency,unle88l5«.in  the  pound 
considering  this  question,  it  had  been  paid ;  but  then  it  was 
should  be  noticed  that  the  155th  only  liable  if  the  creditors  signed 


*  Sec  the  clause,  ante  page  429. 
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argued  that  it  would  be  unjust,  if  retrospective.  Why 
so  ?  Is  there  any  thing  unjust  in  distributing  a  bank- 
rupt's property  in  payment  of  his  debts  ?    Till  the  2l8t 


it.  Then  came  the  6  Geo.  4,  if  ,it  were,  and  the  worda  only 
c.  16,  8. 127,  and  it  appeared  to  applied  to  certificates  gratited 
me  that  the  alteration  made  was  since  the  6  Geo*  4,  c.  16,  passed, 
principally  with  intent  to  prevent  I  concede  it  would  control  the 
the  race  which  would  take  place,  operation  of  the  clause  as  to 
and  the  expenditure  of  costs  composition  and  discharges.  Let 
which  would  follow  from  each  us  consider,  therefore,  whether 
creditor  suing  separately,  which  these  words  are  necessarily  or 
was  done  by  vesting  the  property  naturally  confining  the  section  to 
in  the  assignees,  and  enabling  a  prospective  operation, 
them  to  sue  for  the  benefit  of  all  The  l27th  section  is  preceded 
the  creditors.  by  other  clauses  concerning  cer' 
The  part  of  the  IS 7th  clause  tificates;  as  section  121,  which 
in  question  commences  thus,  provides  ''  that  every  bankrupt 
^  that  if  any  person  who  shall  who  shall  have  duly  surrendered, 
be  so  discharged  by  such  certifi-  and  in  all  things  conformed  him- 
cate  as  aforesaid,  or  who  shall  self  to  the  laws  in  force  concern- 
have  compounded,  &c.,  or  shall  ing  bankrupts  at  the  time  of 
hereafter  obtain  such  certificate  issuing  the  commission  against 
as  aforesaid,  unless,"  Sec,  If  the  him,  shall  be  discharged  from  all 
words  as  to  certificates  had  been  debts  due  by  him  when  he  be- 
omitted,  there  certainly  would  came  bankrupt,  and  from  nil 
have  been  nothing  to  prevent  claims  and  demands  hereby  made 
the  section  being  retrospective;  proveable  under  the  commission, 
but  it  has  been  pressed  on  the  in  case  he  shall  obtain  a  certifi- 
Court  in  argument,  that  the  cate  of  such  conformity,  so  signed 
words  '*  if  any  person  who  shall  and  allowed,  and  subject  to  such 
have  been  discharged  by  such  provisions  as  herein<4f^er  di- 
certificate  as  aforesaid,  or,*' &c.  rected;  but  no  such  certificate 
by  a  necessary  implication  con-  shall  release  or  discharge  any 
fine  that  portion  of  the  clause  to  person  who  was  partner  with 
a  prospective  operation  only  with  such  bankrupt  at  the  time  of  his 
regard  to  compositions  and  dis-  bankruptcy,  or  who  was  then 
charges.  Whether  that  would  jointly  bound,  or  had  made  any 
Ite  a  legitimate  conclusion  the  joint  contract  with  such  bank- 
Court  possibly  may  doubt;  but  nipt."    And    then   section   122 


1834. 

Ex  parte 

Hawley. 

Id  the  matter 

of 

RlCUABDS. 
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1834.        of  June  1835,  the  5  Geo.  2.  was  in  operation.     On  that 

day  the  6  Geo.  4.  came  into  operation,  fh>m  2d  May  1625, 

Hawley.      as  to  certificates.     Supposing  this  to  be  a  case  in  which 
In  the  matter 

of  

RlCHABOS. 

pit>vides  how  future  certificates  as    well    dischai^es    by    certifi- 

are  to  be  signed ;  consequently  cates  under  the  5  G.  S.  as  the 

these  two  clauses  apply  to  one  6  G.  4 ;  if  so,  the  language  of 

species  of  certificates  introduced  section  1 27  becomes  obvious,  and 

de  no9o  by  the  two  clauses;  whe-  admits  of  no  reasonable  doubt, 

tber  they  apply  to  certificates  in-  meaning  any  person  who  shall 

complete  when  the  6  G.  4,  c  1 G,  have   been    discbaif  ed    by  any 

passed    may  possibly  admit    of  certificate,  either  one  under  the 

doubt,  but  on  that  point  we  are  isist  and  122d  section  of  6  G.  4, 

not  called  on  to  make  any  deci-  or  5  G.  8. 

sion.  But  sections  1  SI  &  ISS  are  On  the  words,  therefore,  of 

not  the  only  provisions  in  the  act  the  5  G.  4,  c.  1 1,  s.  1S7,  it  ap- 

to  which  the  words  ^  sucheertifi-  pears  to  me,  and  I  believe  to  the 

cate  as  aforesaid'*  may  be  refera-  whole  Court,  to  be  plain,  that 

ble,  for  section   183  relates  to  the  true  construction  is  to  make 

certificates    signed    before   the  the  ]87th  section  apply  to  dis- 

6  G.  4,  c.  1 6,  came  into  opera-  charges  as  well  under  the  5  G.  2. 

tion,  which  creates  another  spe-  as  under  the  6G.  4;  and  there 

cies  of  certificate,  to  which  the  are  two  cases,  in  one  of  which 

words  "such  certificate'*  have  re-  it  must  have  been  so  considered, 

ference.    The  next  clause  as  to  and  in  the  other  the  Court  of 

certificates  is  the  1 86th;  there  King's  Bench,  though  not  neoes- 

does  not  appear  to  me  to  be  any  sarily  reqiured  to  express  any 

thing,  in  the  language  of   this  opinion  on  section  127,  yet  do 

clause  confining  it  to  commissions  so,  and  that  after  taking  time 

under  the  6G. 4,  c.  16;  there  to  consider;    and  whoever  re- 

mig^t,  and  probably  would  be,  collects    the   caution    of   Lord 

many  instances  of  suits  against  TetUerden^    knows   it  was   one 

and  arrests  of  a  man  who  had  of  his  peculiar  characteristics  to 

obtained  his  certificate  under  the  avoid  giving  a  judicial  opinion 

5  G.  2,  unless  the  6  G.  4.  gives  on  any  point  not  necessary  to 

him  power  to  apply  to  be  dis-  decide. 

charged,  and  plead  the  general  The  two  cases  are.  Fowler  v. 

issue,  for  the  5  G.  S.  is  repealed  Cotter,  lo  Bam.  4*  Cre$.  487, 

and  gone.     I  am  therefore  of  and  Robhuon  v.  Score,  3  Bam.  4* 

opinion  that  section  126  includes  Adol.  539. 
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the  76th  section  applies,  yet  the  decision  must  be  in         1834. 
&vour  of  the  appellant.  

Ex  parte 

Lord  Chancellor  :  —  The  objection  as  to  the  sub-  jn  the  matter 

ject  matter  in   dispute  not  being  land  has  not  been  ^^ 

quite  removed  from  my  mind ;  but  I  will  consider  of 

judgment. 

Cur.  ad.  vult. 

This  day  the  Lord  Chancellor  sent  a  note  of  his  9^  AugusL 
judgment  to  the  office  of  his  secretary  of  bankrupts, 
dismissing  the  appeal  with  costs. 


In  Fowler  v.  Coiter  one  com*  and  Rolmton  ▼.  Scorcy  that  the 
mission  issued  in  1814,  a  second  present  case  b  within  the  sG,  4, 
in  May  1836,  being  afier  the  and  that  you  are  at  liberty  to 
6  6.  4,  and  a  third  in  18S9,  refer  to  by-gone  discharges,  whe- 
and  it  was  held  that  the  third  ther  by  certificate,  composition, 
was  Toid  on  the  ground  that  the  or  insolvency, 
case  came  within  the  127th  sec-  It  was  pressed  by  Mr.  FoUeit 
tion,  which  it  could  not  do,  un-  in  argument  that  this  construe- 
less  that  section  applied  to  certi-  tion  takes  from  the  assignees  of 
ficates  under  the  5  G.  8 ;  it  is  the  Insolvent  Debtors  Act  their 
impossible  to  support  that  case  chance  as  to  future  assets  under 
on  any  other  ground.  the  clause  therein,  which  enacts 

In  Robnuwi  v.  Score  the  Court  that  a  judgment  shall  be  given 

said,  that  though  it  was  not  ne-  to  them,  under  which  they  may 

cessary  to  decide  the  point,  yet  seize  future  assets.     No  doubt 

their  opinion  was  that  the  lS7th  such  will  be  the  case,  but  we 

section  did  apply  to  cases  pre-  think  that  interest  too  minute 

vious  to  the  6  G.  4.  to  stand  in  the  way  of  the  gene- 

We  are  therefore  of  opinion  ral  provision,  and  that  the  totally 

tipon  the  language  and  spirit  of  depriving  the  creditors  under  the 

the  act,  upon  the  contrast  which  Insolvent  Act  of  that  competition 

exists  between  the  wording  of  which     otherwise    would    exist 

the  9th  section  of  5  G.  s.  and  the  does  not  militate  against  that 

ISTth  section  of  6  G.  4,  upon  a  construction  which  we   are  of 

consideration  of  what  the  pre-  opinion  ought  to  be  put  on  the 

vious  case  had  been,  and  upon  187  th  section  of  CG.  4,  c.  16. 
the  two  cases  oi  Fowler  v.  Coster 
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Lords  Ex  parte  CHAMBERS  the  elder. — In  the  matter  of 

CoMMis  -  CHAMBERS  the  elder. 

SIGNERS, 

1835  ^HAMBERSj  the  father,  carried  on  business  with 

Qu.  Whether  Chambers^  the  son,  as  bankers ;   they   suspended  pay- 

a  joint  commis-  ^^^^  ^^  ^^  3d  ^f  November  1824,  when  a  deed  of 

non  against  two, 

joint  traders  arrangement  was  executed,  and  a  letter  of  licence  was 

included  in  the  granted  to  Chambers  the  father  and  son  for  five  years. 

Td^diTfr^  In  November  1823  it  was  revoked,  on  the  allegation 

thetwo,isya]id?  that  Chambers  the  father  had  not  performed  his  part  of 

rendering,  in-  the  conditions  of  the  deed.     Chambers  the  elder  dis- 

c^ioe"of  ^u^!  puted  the  validity  of  the  revocation,  and  insisted  that  it 


cate,  are  aet^of 
acquiescence. 


neesyinterposing   ^aS  Void. 
as  to  the  dispo- 
sition of  the  es-       Before  the  revocation,  the  trustees  under  the  deed 

l^exa^nL  ^  ^^  8^^  ^^  monies  of  the  estate  of  Chambers  and  Son  to 

tion,  nor  endea-   the  amount  of  30,000/. 
Touring  to  ob- 
tain the  oertifi.         On   the    19th  November    1825  a  joint  commission 

issued  against  Chambers  the  father  and  the  son  on  the 
petition  of  William  A^ Beckett  (who  signed  the  deed  of 
arrangement)  on  a  debt  due  to  him  from  Chambers  and 
Son  as  bankers,  in  which  commission  they  were  de- 
scribed as  bankers :  but  which  trading  was  not  sufficient 
to  support  the  commission,  as  there  had  not  been  any 
trading  to  support  the  commission  since  the  6  Geo.  4, 
c.  16,  came  into  operation,  (a) 

Seven  trials  at  law  took  place  in  which  the  validity 
of  the  commission  was  disputed. 

1st  TriaL  An  action  in  the  Exchequer  by  fViltan,  an 


(a)  Maggsv.Hunt,  12  Moore,  2  Man,  S^  Rtf.  586;  Palw^r  v. 

357;  Surtees  v,  Ellison,  9  Bam,  Moore,  9  Bam,  ^  Cret.  754,  in 

if  Cret,  7  50,  S.  C. ;  2  Moo.  Si  By,  note ;  ex  parte  Batten,  Mont,  i 

586;  Hewtony,  Heard,  9  Barn,  Mac,   287;    Worth     v.    Budd, 

Sf   Cret,     754,    in   note,    S.C.;  2  Barn,  S;  Adol.  908 , 
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exeeution  creditor,  against  the  sheriff  for  a  fidse  return        1885. 
of  ntcQa  bona :  the  only  trading  given  in  evidence  was        -*— 
that  of  bankers,  and  the  jury  found  a  special  verdict,     Chambbbs. 
uponwhich  judgment  was  given  for  the  plaintiff.  Execu-  ^"  the  matter 
tion  issued,  and  the  amount  was  paid.  Cuamubs. 

2d  TVial.  An  action  in  the  King^s  Bench  by  the 
assignees  against  WiUon  and  the  sheriffs  of  Middlesex 
for  trespass  on  the  18th  of  December  1827,  when  the 
assignees  relied,  not  on  establishing  proofs  of  the  requi* 
sites,  but  on  certain  acts  by  which  it  was  allied 
Chambers  the  &ther  and  son  were  estopped  from  dis- 
puting the  commission ;  and  that  these  objections  ap- 
plied equally  to  the  sheriff  and  WiUoUy  because  WtUon 
was  in  collusion  with  them ;  and  a  verdict  was  given 
for  the  assignees  on  the  ground  of  such  estoppel  and 
collusion*  The  verdict,  however,  was  set  aside,  and 
a  new  trial  granted,  on  the  ground  that  such  reasons 
were  not  sufficient. 

dd  TridL  Benuucom  v.  Fairbrother,  January  15,  1829 : 
the  new  trial  came  on,  when  the  assignees  withdrew  the 
record.  In  April  1829  the  action  was  tried,  and  a 
verdict  found  fi>r  the  assignees.  The  only  trading  to 
support  the  commission  was  a  trading  by  Mr.  Chambers 
and  his  son,  with  a  person  of  the  name  of  Wtiite^  as 
dealers  in  a  substance  called  Pozzalani  clay;  but  the 
debt  of  A'Becket,  the  petitioning  creditor,  was  not  due 
from  Chambers  senior  and  Chambers  junior  and  White, 
but  only  from  Chambers  senior  and  Chambers  junior, 
as  bankers.  It  was  objected  that  this  was  not  a  suffi- 
cient debt  to  support  the  commission,  as  it  could  be 
supported  against  two  of  a  firm  of  three  only  by 
section  16  of  6  Geo.  4,  c.  16,  which  did  not  extend  to 
this  case,  it  being  as  follows :—"  That  any  creditor  or 
creditors,  whose  debt  or  debts  is  or  are  sufficient  to 
entitle  him  or  them  to  petition  for  a  commission  against 
Vol.  II.  G  G 
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.1835,        all  the  partners  of  any  firm,  may  petition  for  a  com- 

"         mission  against  one  or  more  partners  of  such  firm;" 

Chambebs.     which  obviously  does  not  authorize  issuing  a  commission 

In  the  matter  aggjnst  two  partners  of  a  firm,  except  upon  a  debt  due 

Chambebs.     fi'om  the  whole  firm ;  but  Lord  Tenterden  overruled  the 

objection,  and  said,  that  if  two  or  three  persons  be  in 

partnership  it  is  sufficient  to  prove  the  debt  against  the 

party  against  whom  the  commission  is  taken  out,  and 

the  petitioning  creditor  is  not  bound  to  take   it  out 

against  them  all. 

In  the  other  four  actions  the  questions  turned  chiefly 
upon  the  act  of  bankruptcy,  and  appear  not  to  be  of  any 
importance  to  report,  as  they  related  to  matters  of  &ct. 

The  other  facts  of  the  case  are  fully  stated  in  the 
arguments  and  judgment. 

There  were  two  petitions.  The  first  presented  in 
March  1831,  for  a  supersedeas  for  want  of  an  act  of 
bankruptcy  by  either  of  the  bankrupts.  The  second 
presented  in  September  1834^  raising  other  points  and 
praying  a  supersedeas  for  want  of  a  petitioning  creditor's 
debt  and  trading,  and  that  being  a  joint  commission 
against  the  two  bankrupts  without  including  their  third 
partner,  issued  upon  a  joint  debt  of  the  two  bankrupts, 
was  an  illegal,  or  at  least  an  improper  commission,  and 
therefore  ought  to  be  superseded,  and  also  for  want  of 
an  act  of  bankruptcy  by  either  of  the  bankrupts ;  and 
generally  on  the  ground  that  after  ten  years  litigation, 
it  was  established  that  there  was  not  either  a  sufficient 
debt  or  act  of  bankruptcy  to  support  the  commission. 

Sir  WiUiam  FoUett^  Mr.  Alexander,  Mr.  Temple, 
Mr.  Montagu,  and  Mr.  Bethell,  for  the  petition  : — 

The  questions  are :  First,  whether  Chambers  has  so 
acquiesced  as  to  be  estopped  from  disputing  the  validity 
of  the  commission  ;  second,  if  not  estopped,  then  whether 
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there  be  a  good  petitioning  creditor's  debt, — a  sufficient        1835. 
trading ;  and,  third,  whether  there  be  any  act  of  bank-        

As  to  acquiescence.     The  case  raised  by  the  affidavits  '"  ^^  matter 
is  that  he  acquiesced  before  the  choice  of  assignees  by     Crambbrs. 
surrendering,  at  the  choice  by  interfering,  and  after  ^ 
the  choice  by  interposing  as  to  the  disposition  of  the 
property,  by  passing  his  examination,  by  endeavouring 
to  obtain  his  certificate,  and  by  having  received  his 
allowance.     These  reasons  when   united  may  appear  to 
have  some  weight :  it  is  nothing  but  appearance,  as  will 
be  perceived  when  they  are  examined  separately. 

As  to  surrendering,     llie  first  case  on  this  subject  is  SurreDdering. 
Flower  v.  Herbert  (a),  where  Lord  Hardwicke  said :  ^'  It 
is  true  the  acts  of  parliament  being  very  perilous  to 
bankrupts,  it  is  reasonable  for  a  man  who  may  believe 
he  is  no  bankrupt  to  go  before  the  commissioners,  sub- 
mitting to  them  for  the  time,  yet  still  protesting  that 
he  18  no  bankrupt ;  he  may,  notwithstanding,  bring  an 
action  in  proper  time,  though  this  is  pretty  strong  after 
surrendering,  submitting  to  be  examined  by  the  com- 
missioners, and  going  through  all  that  process ;  yet  that 
I  agree  would  not  bind  him,  but  he  might  bring  an 
action/'     In  the  next  case,  Mercer  v.   Wise  (4)  Lord 
Kenyan  mid:  << That  being  declared  a  bankrupt,  whe- 
ther rightfully  or  not,  he  was  bound  to  surrender  under 
the   terrors  of  committing  a  felony,   which  he  would 
have  incurred  had  he  not  surrendered.    That,  as,  there- 
fore, his  apparent  acquiescence  under  the  commission 
was  from  necessity,  he  should  not  hold  the  surrender  an 


(a)  Flower  v.  Herbert,  2  Ves.  5*26. 

(A)  Mercer  v.  JVise^  o  Eip.  19.    The  page  is  erroneoiis\>'  printed 
219. 
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1835. 

Ex  parte 

Chambebs. 

In  the  matter 

of 

Chambebs. 


Interfering  in 
choice  of  as- 
tignees. 


acquiescence  in  the  legality  of  the  commission,  but  leave 
him  at  liberty  to  contest  it"  Then  in  Like  v.  Howe  («), 
and  in  Hecaie  v.  Rogers  (ft),  it  was  admitted  that  the  mere 
surrender  was  not  an  acquiescence  or  estoppel.  Besides, 
when  it  is  remembered  that  the  bankrupt  cannot  peti- 
tion to  supersede  till  he  has  surrendered,  ex  parte 
Clarke  (c) ;  and  that  it  is  the  duty  of  a  supposed  bank* 
rupt  to  obey  the  law,  it  can  no  longer  be  contended 
that  surrender  is  an  estoppel. 

The  next  alleged  proof  of  acquiescence  is  interfering 
in  the  choice  of  assignees.  It  is  not  denied  that  this  is 
often  most  improper,  where  the  intent  is  to  injure  the 
creditors ;  but  it  is  clear  that  cases  exist  where  inter- 
ference to  prevent  fraud  is  most  laudable* 

In  Like  v.  Howe  (a),  Sir  James  Mansfield  held  at  Nisi 
Prius,  that  any  interference  in  the  choice  was  an  acquies- 
cence; but  the  propriety  of  interference  was  fully  consi- 
dered  in  ex  parte  Shaw  (d)^  where  Lord  Eldon  said :  *^  I 
have  great  difficulty  in  my  own  mind  to  determine  what 
is  the  degree  of  interposition  on  the  part  of  a  bankrupt 
which  would  make  a  choice  null  and  void.  In  the  na- 
ture of  some  cases  advice  and  solicitation  may  be  very 
well  characterized  as  not  being  undue ;  I  am  ready  to 
agree  that  if  you  can  make  out  that  the  choice  has  been 
effected  by  the  improper  interposition  of  the  bankrupts, 
the  assignees  shall  be  denied  the  character  of  assignees. 
Is  it  quite  clear  that  it  is  a  wholesome  principle  which 
intends   that  the  person   who   has  the  most  accurate 


(a)  Like  t.  Howe^  6  Esp.  20. 
(5)  Heaney.  Rogers,  9  Bam.  tr  Cret,  587. 

(c)  Ex  parte  Oarke,  Mont.  ^  Bit.  .384,  and  note  at  the  end  of  that 
vohime* 
*(rf)  Ex  parte  Shaw,  1  Gf.  ^  J.  127. 
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knowleoge  of  the  state  of  his  affairs,  how  he  became  a        1835. 
bankrupt,  by  what  means  his  fortune  may  be  retriev-         " 
able,  and  by  what  method  his  estate  may  be  best  col-     Chambers. 
lected  for  the  benefit  of  his  creditors  (even  without  ^^  ^«  matter 
yielding  him  any  surplus),  must  shut  his  mouth?  or     Chambbbs. 
that  he  is  to  say, — -^  I  cannot  advise  any  of  you  to  choose 
the  person  who  I  think  would  be  the  best  assignee  ?' — 
and  yet  the  person  he  would  recommend  might  be  the 
only  proper  person  to  administer  his  affairs/'     This 
doctrine  is  right;  and  the  correctness  of  Lord  Eldan^H 
view  is  supported  by  three  cases,  Macki^s  case  (a), 


(a)  The   following    case    oc-  of  the  advertisers.    The  holder 

curred  in  1807.     A.  M.  having  of  the  bill,  a  friend  of  the  adver- 

practised  for   many  years   as  a  Users,  elected  himself  assignee, 

surgeon  and    apothecary  saved  and  possessed  himself  of  all  the 

the  sum  of  6fi(X>i,    In  March  property  of  A.  M.,  to  the  amount 

1806  he  saw  an  advertisement  in  of  6,000^.  No  debt  was  attempted 

one  of  the  public  papers  to  the  to  be  proved  under  the  commis- 

foUowing  effect: — **  Wanted  a  sion.    A,  M,,  his  wife,  and  eight 

partner  in  a  mercantile  concern  children,  three  of  whom  were 

in   the   city  who  can   advance  young  women  just  entering  into 

about  1,500/.,  where  the  attend-  life,  were  soon  reduced  to  the 

ance  is  easy  and  the  profits  con-  greatest  distress.   It  was  the  long 

siderable.*'     In  consequence  of  vacation,  and  the  Lord  Chan- 

this  advertisement,  and  with  the  cellor   was  in  the  country.     In 

hope  of  improving  his  fortune  the  sittings   before  Michaelmas 

for  the  benefit  of  his  family  of  Term   1807,   a  petition   stating 

eight  children,  he  entered  into  these  facts  was  presented.    The 

partnership  with  the  advertiser.  Lord  Chancellor  ordered  the  a»- 

Two  mouths  after  he  had  so  en-  signee    forthwith    to    pay    into 

tered  into  partnership,  a  commis-  Court  the  money  which  he  had 

sion  of  bankruptcy  issued  agunst  received  under  the  commission, 

them  upon  a  bill  accepted  in  the  The  order  was  disobeyed,  and 

partnership  name  by  the  adver-  the  assignee  was  committed  to 

tiser,  without  any  consideration,  the  Fleet,  and  remained  there, 

and  without  the  knowledge  of  Q.  IVas  it  not  the  dxtiy  of  Mr. 

A,M.    The  act  of  bankruptcy  Mackie  to  endeavour  to  procure 

was  a  denial  proved  by  a  servant  proper  asngneet  f 
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1835.        Digman^s  case  (a),  and  this  case  of  ex  parte  Shaw.(b) 
*""*         In  the  present  case  the  intention  of  Chambers  was  to 

Ex.  parte  .     .  i    .         i 

Ch  AMBERS*     prevent  certain  improper  persons  being  chosen  assignees, 
In  the  matter  ^^^  ^^  commissioners  concurred  with  him,  and  rejected 

CuAMBBB&f     them. 

The  next  proof  of  acquiescence  is  assisting  in  the 
realization  of  the  property,  which  is  subject  to  the  same 
answer.  In  the  early  cases  it  was  supposed  to  be  acqui- 
escence; but  the  contrary  is  clearly  established,  and 
finally  settled  in  Heane  v.  Bogerg.  (c)  Is  it  not  the 
bankrupt's  duty  to  assist  in  securing  the  realization  of 
property  for  himself,  if  the  commission  be  bad,  for  his 
creditors,  if  good  ?     It  is  then  alleged  that  his  applying 

(a)  The  following  case  occurred  plications  to  W.  D,  for  the  pro- 
in  May  1 809.  W.  2>.,  an  Irisli-  missory  note  for  400/.  A  corn- 
man,  after  having  lived  for  seven-  mission  of  bankruptcy  was  imme- 
teen  years  in  the  service  of  a  diately  issued  against  W,  2>.  At 
gentleman  in  Ireland,  came  to  the  meeting  for  the  choice  of 
England,  with  the  hope  of  bet-  assignees,  a  person  attended  to 
tering  his  fortune,  with  400/.  in  swear  a  debt,  and  to  elect  him- 
money,  and  a  respectable  mer-  self  assignee  for  the  purpose  of 
chant's  promissory  note  for  400/.  obtaining  the  promissory  note, 
more.  This  800/.  he  had  saved  fF.  2>.  had  not  a  creditor  in  the 
during  his  long  service.  Soon  world.  The  merchant  who  gave 
after  his  arrival  in  London,  he  the  promissory  note  to  W,  I). 
met,  at  the  inn  where  he  lodged,  for  400/.  had  fortunately  recom- 
a  native  of  Ireland,  who  had  long  mended  him  to  Messrs.  Dcvaynes 
resided  in  England.  W.  D.  ex-  and  Co.,  bankers  in  London,  by 
plained  his  situation  and  pro-  whom  he  was  introduced  to  a 
spects  to  his  countryman,  who,  respectable  solicitor  in  Lincoln's 
upon  learning  that  he  was  in  pos-  Inn,  by  whose  exertions  the  cir- 
session  of  800/.,  persuaded  J^M>.  cumstanccs  were  explained  and 
to  engage  with  him  in  a  part-  the  scheme  defeated,  Q.  iVai  it 
nership.  Within  two  months  not  the  duty  of  W,  D,  to  endear 
after  the  partnership  commenced,  vour  to  procure  proper  assignees  f 
he  obtained  400/.  from  W,  D.  {b)  Ex  parte  SkatOy  1  GL  4*  J, 
During  the   third   month    after  162. 

the  partnership  commenced  he  (c)  Heane  v.  Sogers,  9  Barn, 

made  repeated  unsuccessful  ap*  cj  Ores*  5S7* 
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for  an  accountant  and  preparing  his  balance  sheet  were         1835. 

acts  of  acquiescence.     To  this  it  is  enough  to  answer, 

he  merely  discharged  his  duty.  Chj^mbebs. 

The  next  reason  is,  his  applying  for  and  obtaining  an  ^°  ^     matter 
aUowance  tor  maintenance,  which  has  lately  been  de*     Chambebs. 
cided  not  to  be  an  estoppel;  ex  parte  Giles,  (a) 

The  last  proof  of  acquiescence  is  attempting  to  pro- 
cure signatures  to  the  certificate.  The  fact  is  denied, 
and  not  one  creditor  has  signed  it ;  nor  has  any  one 
deposed  that  application  was  made  to  him  to  sign ;  but 
even  if  Chambers  had  asked  creditors  to  sign,  can  that 
be  enough,  when  in  some  cases,  as  in  ex  parte  Bass  (&), 
even  the  obtaining  the  certificate  is  not  a  bar  ?  It  was 
once  imagined  that  proving  a  debt  was  acquiescence. 
Walker  v.  Bvarnell  (c),  Stewart  v.  Richman  (d) ;  but  that 
doctrine  has  long  been  exploded,  B^mkin  v.  Homer,  {e) 
The  courts  of  law  have  constantly  felt  that  the  doctrine 
of  acquiescence  was  attended  with  difficulty,  and  required 
great  caution  in  its  application;  and  have  constantly 
expressed  a  hope  that  no  evil  might  result,  as  the 
subject  was  peculiarly  fit  for  equity,  as  in  Gddie  v. 
Gtmstan  {f),  where  Lord  EUenborough  said,  though 
the  party  was  barred  at  law,  yet  he  might  petition 
to  supersede;  which  was  approved  by  Chief  Justice 
Abbott  in  Watson  v.  Wace.  (g)  So  too  insisting  upon 
his  discharge  when  in  custody  previous  to  the  proof 
of  a  debt  does  not  estop  him  from  disputing  the  com- 
mission ;  Mott  V.  Mills,  (h)      Where  a  bankrupt,  witli 

.^ _ » 

(a)  Eg  parte  Giles,  1  Dea,  Sf        {e)  Rankin  y.  Homer,  16  JEast, 

Ch,  548.  191. 

(6)  Ex  parte   Bast,  4   Mad,  (/)  Goldie  v.  Guntton,  4  Camp, 

S70.  581. 

(c)  Walker  v.  JBumell,  Doug,  (g)  Watson  v.  Wace,  2  Carr.  ^ 

503.  Pay.  171. 

(rf)  Stewart  v.  Sichman,  I  Esp.  (A)  Mott  v.   Mills,  5  Carr.  cV 

107.                   .       '  Pat/.  197. 

O  G   4 
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1835.        fntt  knowledge  of  his  rights,  so  acts  as  to  luU   his 
— "~"         assignees  into  security,  from  which  they  have  so  in- 

Ckamwm.     volved  themselves  into  engagements  that  they  cannot 
In  the  matter  extricate  themselves ;  it  may  be  an  estoppel  at  law,  and 

Chambebs.  even  in  equity,  if  the  Court  cannot  place  the  parties  in 
the  situation  in  which  they  stood  before  the  act  was 
done,  as  by  compelling  him  to  confirm  sales  or  not  to 
bring  any  action ;  but  on  the  present  occasion,  who  can 
contend  that  the  assignees  were  for  a  moment  lulled 
into  any  security  ? 

lliere  is  no  pretence  for  saying  that  in  this  case 
there  has  been  any  acquiescence,  the  utmost  extent 
being,  according  to  the  opinion  of  Lord  Ljfndhurst,  that 
it  was  a  circumstance  to  be  considered*  His  Lordship's 
words  were :  **  It  is  said  Mr.  Chambers  acquiesced  till 
June  1826.  The  commission  was  sued  out  in  1825, 
and  in  that  interval  it  does  not  appear  that  he  at- 
tempted to  set  aside  the  commission,  while,  on  the  other 
hand,  he  took  active  measures  towards  the  election  of 
assignees;  that  does  not  estop  or  bar  Mr.  Chambers 
from  disputing  the  commission :  but  at  the  same  time  it 
is  a  circumstance  for  consideration." 

It  is  said,  that  if  the  commission  be  superseded,  all 
the  debts  would  be  barred  by  the  statute  of  limitations^ 
Without  inquiring  into  the  correctness  of  this  opinion, 
or  relying  upon  the  answer  that  this  is  no  objection  to 
the  law  taking  its  course,  Chambers  repudiates  it ;  he  is 
ready  to  waive  it,  or  submit  to  any  order  the  Court 
may  make.  It  is  said  too  that  there  have  been  various 
proceedings  in  equity  which  if  the  commission  was 
superseded  would  be  nullified ;  the  answer  is  the  same, 
Chambers  is  ready  to  confirm  them. 

The  objections  to  the  petitioning  creditors  debt  are : 
-—1st,  There  is  no  debt,  it  having  been  forfeited  5 
2dly,  If  there  be  any  debt,  it  is  an  equitable  debt ;  and. 
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ddly.  Supposing  there  is  a  l^al  debt,  it  is  not  suffi-         1835. 
cient  to  support  the  commission.  ' 

We  will  first  consider  the  third  point.    This  is  a  joint     CirAMJusas. 
conmiission,  upon  a  joint  debt  of  Chambers  senior  and  ^"  ^^  matter 
Chambers  junior,  without  there  having  been  a  partner-     Cuamskm. 
ship  between  them,  except  with  a  third  party,  WkUej 
who  is  not  included  in  the  commission. 

Since  the  first  creation  of  the  bankrupt  laws,  more 
than  250  years,  no  such  commission  has  ever  existed^ 
except  in  one  case  to  which  Mr.  Christian  refers,  and 
which  passed  sub  silentio.  It  is  as  follows : — "  The  fol- 
lowing case  lately  came  within  my  experience.  Two 
men  entered  into  partnership  as  builders  of  houses ;  in 
\uit  dealing  they  contracted  the  petitioning  creditor's 
debt,  who  sued  out  a  joint  commission;  the  commis- 
sioners thought  the  joint  dealing  was  not  a  trading 
which  subjected  them  to  the  bankrupt  law.  But  each 
of  them  carried  on  a  distinct  trade ;  each  of  them  indi- 
vidually being  a  trader  subject  to  the  bankrupt  law.  I 
was  of  opinion,  as  they  might  jointly  be  sued  at  law, 
and  as  there  was  much  joint  property,  tliat  they  might 
be  declared  bankrupts  under  the  joint  commission ;  but 
several  professional  gentlemen  were  of  a  different 
opinion.  But  we  made  them  bankrupts,  and  the  com- 
mission was  acquiesced  in."  {a) 

A  joint  commission  can  only  be  supported  on  a 
joint  debt,  where  the  parties  are  joint  traders,  consti- 
tuting the  whole  firm,  except  in  case  of  dormant  part- 
nerships, when  the  creditor  may  elect  to  treat  the  debt 
as  joint  or  separate  {b) ;  or  except  in  cases  within  the 


(a)  2    Christian,    B.  L.    90.  Q46,  contra;    ex  parte  Hodgt* 

Sd  Edit.  kinson,   V  ^-   Cooper,    101  /  ejt 

{6)  Ex  parte  Hamper,  17  Vet,  parte  Read,  9  Rote,  85  ;  ex  parte 

412;  Duboit  v.  Ludert,  1  Manh,  Noffolk,  19  Ves,  455* 
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1835.  6  Geo.  4,  c.  16,  sect.  16,  which  enacts  that  a  commission 
■  against  part  of  a  firm  shall  be  valid  if  a  commission 

ChambesL  could  have  issued  against  the  whole  firm  (a) ;  and  by 
la  the  matter  section  62  the  right  of  electing  assignees  is  confined  to 

CHAMBEas.  the  creditors  of  the  whole  firm  (6),  by  which  provision 
the  intent  of  the  legislature  that  a  commission  shall  not 
issue  against  part  of  a  firm,  except  upon  a  debt  due 
from  the  whole  firm,  is  manifest  These  are  the  only 
exceptions,  and  therefore  prove  the  general  rule.  The 
statute  authorizes  a  commission  against  the  trader, 
which  is  answered  by  the  whole  firm,  or  by  one  mem- 
ber; the  act  considers  the  ti'ade,  not  the  traders,  as 
is  expressly  noticed  in  Allen  v.  Hartley^  shortly  re- 
ported in  Cooke,  but  fully  reported  in  4  Doufflassy  25, 
when  the  counsel  attempted,  but  in  vain,  to  reason 
against  this  doctrine.  The  act  speaks  of  "a  trader," 
which  may  be  construed  by  a  single  member  of  a  firm, 
or  the  whole  firm,  which  in  law  is  considered  as  consti- 

(d)  <*  Any  creditor  or  creditors,  the  said  firm,  or  any  of  them, 
whose  debt  or  debts  18  or  are  shall  be  entitled  to  prove  his 
sufficient  to  entitle  him  or  them  debt  under  such  commission  for 
to  petition  for  a  commission  the  purpose  only  of  voting  in  the 
agfunst  all  the  partners  of  a  firm,  choice  of  assignees  under  such 
may  petition  for  a  commission  commission,  and  of  assenting  to 
against  one  or  more  partners  of  or  dissenting  from  the  certificate 
such  firm ;  and  every  commission  of  such  bankrupt  or  bankrupts,  or 
issued  upon  such  commission  for  either  of  such  purposes;  but 
shall  be  valid,  although  it  does  such  creditors  shall  not  receive 
not  include  all  the  partners  of  a  any  dividend  out  of  the  separate 
firm."  6G»  4,  c.  16,  s.  16.  See  estate  of  the  bankrupt  or  bank- 
also  sections  17  and  89.  rupts  until  all  the  separate  cre- 

(If)  "  That  in  all  commissions  ditors  shall  have  received  the  full 

against  one  or  more  of  the  part-  amount  of  their  respective  debts, 

ners  of  a  firm,  any  creditor  to  unless  such  creditor  shall  be  a 

whom  the  bankrupt  or  bankrupts  petitioning  creditor  in  a  commis- 

is  or  are  indebted  jointly  with  sion  against  one  member  of  a 

the  other  partner  or  partners  of  firm.*'     6  G.  4,  c.  16,  s.  62. 
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luting  one  person ;  section  3  says,  "  if  any  such  trader,"         1835. 
&c. ;  and  section  4,  "  any  such  trader  shall,'*  &c. ;  and         """" 
the  same  applies  to  the  other  clauses.  Chambei^. 

Ilie  commission  is  therefore  bad  at  law;  but  if  it  ^^  ^^  matter 

of 
were  good  at  law,  yet  this  Court  would  not  permit  it  to     Chambers. 

stand. 

The  first  question  is,  whether  the  commission  be 
good  at  law ;  and  the  second,  assuming  its  legal  validity, 
whether  the  Court  sitting  in  equity  will  permit  it  to 
stand? 

First,  whether  good  at  law?  Mr.  Cooke  says  (a): 
"  Where  a  joint  conmiission  is  prosecuted,  all  the  osten- 
sible partners  must  be  included ;  for  a  joint  commission 
against  two  of  several  partners  cannot  be  sustained ;" 
in  support  of  which  he  cites  AHan  v.  Dowries,  (b) 

In  Streatfield  v.  HaUiday  (c)  it  was  admitted  a  com- 
mission could  not  be  supported  against  two  out  of  three 
partners.  In  ex  parte  Henderson  (rf),  one  of  three 
traders  being  an  infant,  a  joint  commission  issued 
against   the  other  two,  but  was  superseded;   and  the 


(a)  CooAc,  B.  L.  9.  7th  edit.  in  one  house,   and  under  such 
ijb)  The  plaintiffs  produced   a  commissions  both  the  joint  and 
commission  against  Marlar  and  separate  estate  wilt  be  assigned, 
Stewart  only,  to  which  it  was  and  the  different  classes  of  cre- 
objected  that  there  was  no  such  ditors  will  have  the  shares  al- 
partnership,     the     firm     being  lotted  to  each.    But  the  objec- 
Marlar^    Stewart^    and     Bo^d.  tion  to  one  of  the  present  corn- 
Mr.  Justice  BuUcr  nonsuited  the  missions  is,  that  it  is  a  commission 
plaintiffs.     Upon  a  motion  to  set  against  two  of  three  partners, 
aside  the  nonsuit.  Lord  Mansfield  A  commission  may  be  joint  or 
said,  "  There  is  no  doubt  there  seyeral,  but  this  is  neither." 
may  be  a  commission  against  one        (c)    Streatfield    v.     Ilaliiday, 
partner  separately,  without  mak-  3  Ter.  Rep,  779. 
ing  the  rest  of  the  partners  bank-        (d)  Ex  parte  Hctiderton,  4  Fes* 
rupts.    So  there  may  be  a  com-  165, 
mission  against  all  the  partners 
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1835.        same  principle  is  recognized  by  Lord  Mas^fiM  in  AUan 
'         V,  Hartleyy  4  Doug.  20,  who  said   that  a  commission 

CHAimKs.     against  two  of  three  partners  is  bad*;  it  b  also  recog- 
In  the  matter  nized  by  Lord  Eidon  in  ex  parte  Ber^UM  (a),  and  ex 

Chambeas.  porte  Lajfton.  (b)  The  principle  of  this  will  appear 
clear  when  examined.  In  Crispe  v.  Perrot  (c)  it  was 
settled  that  a  joint  debt  from  a  firm  will  support  a 
commission  against  one  member  of  the  firm ;  but  it  has 
never  been  supposed  that  it  would  support  a  commission 
against  two  or  more  members  out  of  a  greater  number. 
And  why  ?  Not  for  want  of  a  good  petitioning  creditor's 
debt,  for  the  debt  is  as  much  due  from  two  as  fitHn  one, 
but  because  the  debt  must  be  due  from  a  trader,  that  is, 
an  individual  or  a  whole  firm.  That  a  commission  good 
at  law  may  be  superseded  in  equity,  will  not  be  dis- 
puted. In  ex  parte  Thfrerue  (d)  Lord  Eldan  said :  '<  It 
did  not  follow  that  because  the  commission  was  valid 
at  law,  there  might  not  be  reasons  rendering  it  su- 
persedeable  in  equity;"  and  in  ex  parte  GalKmare  {e) 
his  Lordship  said :  <^  It  was  the  duty  of  the  Court  to 
guard  against  its  process  being  abused." 

It  must  be  remembered  that  the  whole  law  of  joint 
commissions  has  been  created  in  equity,  and  is  fre- 
quently at  variance  with  common  law,  and  even  with 
the  bankrupt  statutes.  Equity  follows  the  statute,  in 
considering  the  trade  and  not  the  traders^  and  will  not 
suffer  a  conmiission  against  two  traders  to  stand,  merely 
because  they  happen  to  be  responsible  under  a  joint 
liability.     There  can  be  no  pretence  for  a  joint  commis- 


(a)  Ex  parte  Benfieid,  S  Vet.  (d)  Ex  parte  Du/rene,  1  Boge, 
425.  533. 

(b)  Ex  parte  Layton,  6  Ves.  (e)  ExparteGammore,2Rote, 
'*34.  424.    See  page  429. 

(c)  Critpe  v.  Perrot^lVUiei,  467. 
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sion,  when  there  are  no  joint  assets,  nor  when  the  parties        1 835. 

are  engaged  in  different  trades  in  different  parts  of  tlie         

country.     When  there  is  joint  property,  it  would  be     Chambers. 
most  unjust  to  the  trade  creditors  that  an  individual  ^"  ^^^  matter 
creditor  should  receive  20s.  in  the  pound,  and  the  trade     Chambers. 
creditors  perhaps  not  20dL 

The  fundamental  rule  for  the  administration  of  es- 
tates under  joint  commissions  is :  '^  That  the  joint  estate 
shall  be  applied  to  the  joint  creditors,  and  the  separate 
estate  to  the  separate  creditors ;  and  that  the  surplus 
shall  be  carried  over ;" — a  rule  to  which  Lord  JTitirbtCf 
Sir  Samuel  BamiUy,  and  Mr.  Chrutian  have  constantly 
represented  as  illegal  and  unjust.  Lord  Jliurhw  used 
to  say,  that  the  separate  creditors  were  injured  as  to 
their  legal  rights,  by  being  estopped  from  issuing  execu- 
tion against  both  joint  and  separate  estate  for  their 
debtors'  interest,  in  which  Sir  S.  RomiUy  concurred, 
and  Mr.  Christian  represented  the  rule  as  deciding  by 
lottery.  These  objections  may  appear  to  have  weight ; 
but  when  the  whole  bankrupt  law  is  considered,  the 
appearance  will  be  found  false;  for  the  joint  property 
is  in  the  reputed  ownership  of  the  firm,  and  the  separate 
property  in  each  member  of  the  firm;— a  rule  which 
wholly  fails  in  a  commission  issued  on  a  debt  without  a 
joint  trading. 

It  is  another  rule  under  joint  commissions,  that  the 
joint  creditors  shall  elect  assignees,  for  an  obvious  rea- 
son, viz.  that  they  are  interested  in  the  joint  estate ;  a 
rule  which  would  also  fail  if  there  is  not  a  joint  trading, 
as  the  joint  property,  if  any,  would  be  in  the  reputed 
ownership  of  the  firm. 

But  it  is  submitted  that  the  petitioning  creditor's 
debt  is  merely  equitable.  By  deed  of  arrangement  of 
the  10th  of  December  1824,  the  debt  of  the  petitioning 
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1835.        creditor,  who  executed  the  deed,  was  from  being  a  legal 
^—^         debt  converted   into  an  equitable  debt.     Under  that 

JSjt  IHtftc 

Chambers,     deed  30,000/.  and  upwards  was  collected  by  the  trus- 
In  the  matter  j^^^g^  ^f  ^hich  the  whole,  or  nearly  the  whole,  was  dis- 

Chaxbkrs.  tributed,  so  as  to  render  it  impossible  for  a  court  of  law 
to  take  an  account  of  the  distribution  among  the  credi- 
tors, and  ascertain  whether  any  and  which  of  them 
were  paid.  Unless,  therefore,  the  deed  were  revoked, 
the  legal  debt  was  gone,  and  will  not  support  the  com- 
mission ;  and  with  respect  to  the  alleged  revocation,  it 
never  was  legally  revoked.  On  this  subject,  Lord 
Lyndhurst  in  his  charge  to  the  jury  said :  "  Your  atten- 
tion and  the  attention  of  the  Court  was  directed  to  the 
clause  in  the  deed,  upon  the  construction  of  which  the 
validity  of  the  petitioning  creditor's  debt  must  depend. 
Mr.  Poliock  gave  formal  proof  of  the  revoking  the  letter 
of  licence,  but  no  further  questions  were  asked  of 
Mr.  Maykew,  It  is  unfortunate  your  attention  was  not 
directed  to  this  deed,  and  the  facts  connected  with  it,  at 
an  earlier  stage  in  this  cause.  The  clause  is  in  these 
terms :  ^  If  Messrs.  Chambers  and  Son  shall  knowingly 
or  willingly,'  &c.  &c.  The  committee  did,  in  pursuance 
of  this  clause,  in  proper  form  revoke  their  licence; 
and  if  they  were  authorized  in  so  doing,  I  am  of  opinion 
there  is  a  sufficient  petitioning  cr^itor's  debt;  and  the 
sole  question  is,  whether  the  committee  had  power  to 
revoke  ?" 

As  to  the  act  of  bankruptcy,  the  petitioning  creditor 
has  not  established  one  during  ten  years.  In  Bemasconi 
V,  Chambers^  which  was  commenced  in  May  1827,  there 
was,  it  is  true,  a  verdict  for  the  assignees  upon  the 
ground  solely  of  acquiescence.  They  did  not  venture 
to  adduce  any  evidence  in  support  of  the  commission, 
and  the  verdict  was  afterwards  set  aside.     It  was  tried 

7 
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a  second  time  in  April  18^29,  when  another  verdict  was  1835. 

found  for  the  assignees,  which  was  again  set  aside ;  and  — 

on  the  third  trial,   in  December  1830,  they  obtained  CiiAMBSRs. 

another  verdict,  which  was   also   set   aside ;    and  yet  ^"  **^®  matter 

another  action  was  tried  in  June  1 833,  when  the  as-  Chambers. 
signees  were  nonsuited,  and  the  King's  Bench  refused 
a  new  trial. 

Mr.  Knight^  Mr.  Swanston^  Mr.  Kelly^  Mr.  G.Richards, 
and  Mr.  Arnold,  for  the  assignees : — 

The  objections  to  the  prayer  of  this  petition  have  to 
some  extent  been  anticipated  by  the  arguments  adduced 
by  the  counsel  for  tlie  petitioners ;  the  principal  points 
in  dispute  have  not,  however,  been  touched  upon.  The 
question  which  must  necessarily  be  determined,  before 
the  legal  requisites  of  the  commission  can  come  under 
consideration,  is  not  whether  the  acts  of  acquiescence 
by  the  bankrupts  amount  to  an  estoppel  to  their  dis- 
puting the  commission ;  but  whether  the  conduct  of  the 
bankrupts,  previously  to  the  commission,  and  for  some 
time  afterwards,  was  not  such  as  to  induce  the  assignees 
to  suppose  that  the  bankrupts  had  acquiesced;  or,  in 
other  words,  whether  the  assignees  were  not,  by  the 
conduct  of  the  bankrupts,  lulled  into  security,  and 
led  to  believe  that  no  opposition  would  be  offered  to 
their  working  the  commission.  This  is  an  application 
to  the  discretion  of  the  Court;  and  it  is  therefore 
necessary  that  the  conduct  of  the  bankrupts  should 
be  strictly  examined.  It  will  be  seen  from  one  of 
the  affidavits  that  Chambers  the  elder,  shortly  before 
his  opposition  to  this  commission  commenced,  de« 
clared  that  he  did  not  expect  any  dividend  would 
be  paid  for  twenty  years,  as  he  had  determined  to 
throw  his  affairs  into  Chancery ;  and  this  affidavit  is 
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1835.        uncontradicted.     This   is  the  whole  secret  of  the  ten 
"^"^         years  litigation  which  has  taken  place.     No  question  is 

Chambers,     raised  as  to  whether  this  commission  was  properly  or 
In  the  matter  improperly  issued,  for  of  that  no  question  is  or  can  be 

Chambrrs.     made;  the  bank  had  stopped  payment  a  year  before, 
the  insolvency  of  the  parties  was  notorious ;  a  compo- 
sition had  been  attempted,  and  failed ;  the  committee 
of  management  under  the  deed  of  inspectorship  was, 
by  the  misconduct  of  Mr.  Chambers,  prevented  carry- 
ing into  effect  the  trust  deed ;  and  the  letter  of  licence 
being   revoked,   what  then  remained   but   to   issue  a 
commission  ?     It  was  issued  accordingly,  and  with  the 
advice  both  of  the  counsel  and  solicitor  of  the  bank- 
rupts,  as   the  best  and   only  mode  of  administering 
the   estate.     No   fresh   circumstances   have  been   dis- 
covered to  prove  that  this  commission  ought  not  to 
have  issued.     It  is  not  pretended  that  the  assignees  can- 
not recover  the  property ;  on  the  contrary  it  is  in  evi- 
dence that  they  have  received  1 53^000/.,  and  that  they 
have  revived  an  important  suit  in  Chancery  commenced 
by  the  bankrupts,  and  in  that  suit  have  obtained  a  de- 
cree.    It  is  evident  that  no  possible  good  can  result  to 
any  party  by  superseding  this  commission ;  if  superseded 
another  must  instantly  issue.     Is  it  to  be  superseded 
solely  for  the  purpose  of  investigating  the  accounts  of 
the  assignees,  or  of  overhauling  their  solicitor's  costs? 
This  is  unnecessary,  because  those  objects  might  be 
attained  upon  the  application  of  any  creditor.     Wliat 
then  has  been  the  cause  of  this  ten  years  litigation  ?   It 
is  in  evidence  that  the  bankrupts  made  no  opposition  to 
the  commission,  until  Chambers  the  elder  failed  in  pro- 
curing the  signature  of  the  assignees  to  his  certificate. 
This  is  the  secret  of  the  litigation,  and  the  commission 
Lb  now  sought  to  be  superseded  for  the  fraudulent  pur- 
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pose  of  favouring  parties  who  have  procured  judgments  1835. 
from  Chambers  the  elder,  aided  by  attomies  who  make 
it  a  profitable  speculation.  The  commission  has  never  Chambebs. 
been  disputed  by  any  creditor.  The  only  opposition  '"  the  matter 
has  been  by  the  bankrupt,  and  those  in  concert  with  Chambbss. 
hinL  Should  the  commission  be  superseded,  the  simple 
contract  creditors,  whose  debts  amount  to  277,000/.,  will 
be  barred  by  the  statute  of  limitations.  [The  counsel  for 
the  bankrupt  here  interposed,  by  authority  of  Mr.  Charn^ 
bers^  and  undertook  not  to  take  advantage  of  the  sta-^ 
tute.]  Although  the  bankrupts  may  undertake  not  to 
avail  themselves  of  that  objection,  the  assignees  under 
another  commission,  or  cm  insolvency,  or  the  other 
creditors,  would  not  be  bound  by  such  an  undertaking. 
There  is,  however,  a  preliminary  objection  to  this 
petition.  The  validity  of  the  commission  has  been 
established  by  a  judgment  at  law  which  has  never  been 
reversed ;  and  this  Court,  sitting  in  equity  or  bankruptcy, 
has  never  taken  upon  it  to  sifl  the  question,  whether  a 
judgment  at  law  has  been  rightly  pronounced  or  not ; 
and  although  it  has  been  held  that  this  Court  would  re«> 
lieve  where  injury  had  been  suffered  at  law,  yet  that  it 
has  no  jurisdiction,  merely  because  a  party  has  failed  to 
establish  his  case  at  law.(a)  After  a  judgment  at  law  the 
party  applying  here  must  show  equitable  grounds  for 
relief,  (b)  It  is  not  pretended  by  the  petitioners  that 
the  judgment  in  the  Exchequer  was  obtained  by  fraud, 
which  is  the  only  equitable  ground  for  relief.  It  is 
admitted  that  the  legal  validity  of  a  commission  is  no 
answer  to  an  application  to  tliis  Court  to  supersede; 
but  it  is  equally  true  that  the  mere  circumstance  of  a 
commission  being  invalid  at  law  does  not  prevent  this 

(a)  See  Protheroe  v.  Forman^  S  Sioantt.  2S7. 
{b)JSyre  r.  Everett,  9  Buts.  981. 
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1835.        CoEttrt  from  upholding  it  (a)    Unlem  equitable  grounds 
""""*        for  relief  are  BhoYm,  the  bankrupt  cannot  petition  to 

Crambebs.     supersede  his  commission  after  its  validity  has  been 
f  n  the^  matter  established  at  law,  ex  parte  Boss,  {b)     This  is  an  appH- 

Chamsbbs.  cation  to  supersede  for  want  of  the  legal  requisites  to 
su|^rt  the  comminion  after  its  validity  has  again  and 
again  been  established  at  law.  Waiving,  however,  the 
circumstance  that  the  petition  does  not  state  any  equi- 
table grounds  for  superseding,  the  next  objection  is  that 
the  bankrupts  have  acquiesced  under  the  commission* 
As  to  the  petitioning  creditor's  debt  and  the  tradings 
they  are  sufficient ;  and  although  the  act  of  bankruptcy 
upon  the  proceedings  may  not  have  been  so  satis&c- 
torily  established,  yet  there  is  abundant  evidence  before 
the  Court  of  an  act  of  bankruptcy  sufficient  to  decide 
the  question  in  an  appeal  to  the  discretion  of  the  Court. 
The  other  objections  are  merely  technical ;  and  but  for 
the  decision  in  Magge  v.  Hwd  (c)  would  never  have 
been  relied  iqpcm.  The  aigument  amounts  to  this,  that 
trading  and  acts  of  bankruptcy,  prior  to  the  6  Geo.  4^ 
e.  16,  were  done  away  with;  for  this  is  the  only  differ- 
ence between  the  effi?ct  of  the  arrest  in  June  or  in 
November. 

The  question  with  reference  to  acquiescence  by  the 
bankrupts  is,  whether  their  conduct  was  such  as  to 
induce  the  assignees  to  suppose  they  might  safely  act* 
What  are  the  facts?  The  conunission  issued  on  the 
19th  November  1825,  and  the  adjudication  appeared 
in  the  Gazette  on  the  22d.  The  first  public  meeting 
was  on  the  25th.  It  is  admitted  that  the  mere  surrender 
by  a  bankrupt  under  a  hostile  commission  for  the  pur- 

(a)  H*  parte  Lee»^  16  Vet»  479. 
(6)  Es  parte  Bats,  4  Mad.  870. 
(c)  Maggs  T.  Htmi,  IS  Moore,  557;  4  BmgIL  Slf. 
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pose  of  obtaining  his  protection  b  no  acquiescence,  it  1835. 
being  his  duty  to  surrender ;  but  if  it  appear,  as  in  this  ""^ 
case  it  does,  that  it  was  important  that  the  bankrupt  Chambbbs. 
should  have  his  protection,  and  for  that  purpose  that  he  ^^  ^^  matter 
did  acts  beyond  his  duty,  such  conduct  does  amount  to  Chambbbb. 
acquiescence.  It  is  proved  by  the  evidence,  that  at  tlie 
date  of  the  commission  it  was  of  vital  personal  import* 
ance  to  Mr.  Ctiambers  to  obtain  his  protection;  writs 
were  at  that  time  out  against  him  for  sums  amounting 
to  upwards  of  29,385/1  For  the  mere  purpose  of  ob« 
taining  his  protection  a  private  meeting  was  called  at 
the  request  of  the  bankrupt,  at  which  he  surrendered, 
and  obtained  it.  The  meeting  for  the  choice  of 
assignees  was  held  on  the  7th  December,  which  was 
adjourned  to  the  2dd,  when  the  first  choice  of  assignees 
took  place,  which  was  afterwards  set  aside.  During  the 
whole  of  this  period  it  is  in  evidence  that  the  bankrupt 
was  in  constant  communication  with  the  petitioning 
creditor,  and  writing  to  him  on  the  most  friendly  terms, 
and  aiding  the  parties  in  making  out  the  accounts. 
Before  the  second  choice  of  assignees  took  place,  the 
bankrupt  interfered  by  getting  powers  of  attorney  from 
creditors  to  vote  in  that  choice.  On  the  20d  of  De* 
cember  the  bankrupts  presented  a  petition  to  the  gteat 
seal,  containing  an  allegation  that  this  commission  was 
duly  issued,  and  that  they  had  been  duly  declared 
bankrupts  under  it ;  that  they  were  preparing  their  ac- 
counts to  enable  them  to  pass  their  examination,  and 
praying  an  enlargement  of  time  for  that  purpose, 
which  was  granted.  The  meeting  to  take  the  last  ex- 
amination of  the  bankrupts  was  adjourned  accordingly, 
and  the  memorandum  of  the  adjournment  was  signed 
by  both  the  bankrupts.  From  the  issuing  of  the  com- 
mission until  April  1826,  the  bankrupts  interested 
themselves  under  the  commission,  and  took  a  part  in 
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1835.:        the  private  meetings  of  the  assignees.     From  a  letter 
-        of  Chambers  the  elder  to  the  petitioning  creditor,  of  the 

CHAHBsns.     14th  of  April  1826,  it  appears  that  up  to  that  period 
In  the  matter  ^^  bankrupts  had  no  intention  of  disputing  the  com- 

CiiAMBeBs.  mission.  About  the  time  this  letter  was  written, 
Charnbers  the  elder  applied  to  the  assignees  to  sign  his 
certificate,  but  they  refused  in  consequence  of  his  mis- 
conduct ;  and  in  June  following  he,  for  the  first  time, 
declared  his  intention  to  dispute  the  commission ;  but 
no  proceedings  were  taken  by  him  for  that  purpose 
until  1827,  when  the  petition  to  the  Vice-Chancellor 
was  presented.  That  petition  was  dismissed  ^i-  the 
27th  April  1827,  and  from  that  decision  no  appeal  has 
been  presented.  We  therefore  submit  that  the  conduct 
pf  the  bankrupt  was  such,  for  one  year  and  more  after 
the  commission  issued,  as  to  lull  the  assignees  into 
security,  and  to  induce  them  to  suppose  that  they  might 
act,  and  that  such  conduct  must,  upon  an  application  to 
the  discretion  of  this  Court,  be  construed  strictly  against 
the  bankrupts.  Upon  the  facts  of  this  case,  this  Court 
or  the  Court  of  Review  would,  upon  the  application  of 
the  assignees,  have  interposed  by  injunction  to  restrain 
the  bankrupts  from  disputing  the  commission.  Although 
the  acts  of  the  bankrupts  may  not  amount  to  a  legal  es« 
toppel,  yet  their  conduct  may  have  been  such  as  to  justify 
the  equitable  interposition  of  this  Court.  This  case  does 
not  differ  from  Flower  v.  Herbert  (a),  which  has  been 
followed  in  Like  v.  How  (6),  and  Clarke  v.  Clarke,  (c) 
The  question  in  these  cases  is  not  whether  the  acts  of 
th^  bankrupts  amount  to  legal  estoppel,  but  whether 
they  have  not  by  their  conduct  precluded  themselves 

(a)  Flower  v.  Herbert^  2  Vet.  sen.  526. 
{h)  Like  V.  HoWf  6  Eip.  20. 
.      (c)  .Oarke  v.  Clarke,  6  Etp,  61, 
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from  an  application  to  the  discretion  of  this  Court.  Tlie         1835. 
bankrupts  here  intended  to  acquiesce  under  the  com-         ' 
mission,  and  never  would  have  disputed  it,  if  the  assig-     Chambers. 
nees  had  not  refused  to  sign  their  certificate*     It  is  ^"  ^^  matter 
impossible  for  this  Court  to  place  the  parties  in  the     Chambehs. 
situation  in  which  they  would  have  been,  had  not  the 
bankrupts  led  the  assignees  to  suppose  they  might  act* 
They  have  made  sales  and  entered  into  contracts  for 
the  sale  or  letting  of  parts  of  the  estate,  and  have 
actually  carried  on  a  suit  in  this  Court,  and  obtained 
a  decree. 

•    The  objections  to  the  petitioning  creditor's  debt  can- 
not be  sustained.     It  is  contended  that  the  petitioning 
creditor  having  executed  the  deed  of  inspectorship,  his 
debt  was  converted  into  an  equitable  debt,  pending  the 
operation  of  that  deed.     We  do  not  contend  to  the  con- 
trary, but  we  insist  that  the  deed  of  inspectorship  was 
duly  revoked ;  and  thereupon,  by  the  terms  of  the  deed, 
the  parties  were  restored  to  their  legal  rights.    It  is  said 
that  the  deed  was  not  properly  revoked,  but  the  question  is 
not  as  to  the  form  of  the  revocation,  but  whether  any  acts 
were  done  by  the  bankrupts  to  justify  thecommittee,  under 
the  terms  of  the  deed,  in  the  revocation.    Lord  Lyndhvrst 
says  in  his  judgment,  which  has  been  referred  to  by  the 
counsel  of  the  petitioners, — "  If  nothing  was  done  of 
that  kind  by  the  bankrupts,  it  does  seem  to  me  the 
committee  had  no  right  to  revoke  the  licence."     But 
upon  the  occasion  of  Lord  Lyndhitrst^s  judgment  being 
given,  the  assignees  had  not  come  prepared  with  evidence 
of  the  acts  which  led  the  committee  to  revoke  the  deed, 
formal  proof  only  was  offered   of  the  execution  and 
revocation  of  the  deed.     Evidence  is  now  before  the 
Court  of  the  acts  of  the  bankrupt  which  led  to  the  revo- 
cation of  the  deed.     There  is  no  doubt  that  the  bank- 
rupts by  these  acts  brought  themselves  within  the.  terms 
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)836.        of  the  deed;  it  is  submitted  that  the  letter  of  licence 

•-^~         was  properly  revoked,  and  the  petitioning  creditor  re- 

Chambers.     stored  to  his  rights.     But  the  petitioner  has  no  right 

In  the  matter  j^^j.^   ^  question   the  validity  of  the  revocation,   the 

^HAMBsas:     question  having  been  already  determined  at  law* 

Then  as  to  the  other  objection,  that  the  petitioning 
creditor's  debt  is  not  sufficient  to  support  this  commis- 
sion, which  is  a  joint  commission  against  two  out  of 
three  partners^   while   the   debt  was  owing  from  the 
two  bankrupts  only;  and  it  has  been  stated  that  there 
is  no  case  deciding  that  a  debt  from  two  out  of  three 
partners  will  support  a  commission  against  the  two. 
The  answer  to  which  is,  there  is  no  case  deciding  that 
it  will  not.     But  a  separate  execution  can  issue  on  a 
joint  judgment;   and  miless  the  petitioners  can  deny 
that,  their  objection  must  fall  to  the  ground.     The  debt 
need  not  be  connected  with  the  trade.     The  trading 
here  was  by  the  three,  but  the  only  property  to  be 
administered  was  the  joint  property  of  the  two.     But 
the  validity  of  the  trading  as  connected  with  the  peti- 
tioning creditor's  debt  has  been  established  by  Lord 
Tenterden,  (a)    Streaffidd  v.  HaUiday  (b)  is  the  only  case 
in  support  of  the  objection,  and  this  case  was  decided 
before  the  6  Geo.  4,  c  16,  sec.  16,  came  into  operation. 
The  case  put  by  Mr.  J,  BvUer  in  AUan  v.  Hartley  {e)  is 
precisely  the  present  case.     The  trading  lias  invariably 
been  established ;  upon  the  word  <<  bankers''  it  has  been 
decided  in  Bema$D(mi  v.  Fardrother  {d)  that  it  is  not 
necessary  that  the  particular  specific  trading  should  be 
set  forth  in  the  commission,  and  that  the  description 
required  was  such  only  as  not  to  mislead* 


(a)  AniCy  page  448.  (c)  Many.Hartlej^^ADong.^O, 

(6)  StrentfiM   v.  HulHda^,  3        (d)  Berntueom  v.  Farthrdker, 
Ter.  Rep.  7-79.  lo  Bam,  i  Ores.  549. 
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The  act  of  bankruptcy  by  Ckcmibers  the  elder  is  the        183^ 
only  question  open  to  argument,  and  if  that  should  ap«      ^ 
pear  doubtful,  the  acquiescence  of  the  bankrupts  must     Chambebs. 
be  borne  in  mind.  **^  "*^  matter 

On  the  whole,  we  submit  that  the  bankrupts  have  Chambkbs. 
acquiesced  under  this  commission,  and  are  precluded 
from  applying  to  the  discretion  of  this  Court  for  relief* 
That  the  legal  requisites  are  sufficient:  and  that  no 
ground  for  the  equitable  interposition  of  this  Court  baa 
been  stated. 

Sir  W.  Home^  Mr.  Wakefield,  and  Mr.  A^ Beckett  for 
the  petitioning  creditor. 

Sir  W.  Home  contended,  that  as  the  bankrupt  was  in 
contempt  for  refusing  to  be  examined  under  his  com- 
mission, be  could  not  be  heard;  ex  parte  Maginnie  (a) ; 
In  ex  parte  Bullock  {b)  the  bankrupt  petitioned  to  super* 
sede  after  attainder  unreversed,  and  his  petition  was 
dismissed,  but  Mr.  Wakefield  admitted  that  he  could 
not,  after  the  cases  decided,  argue  that  point. 

The  conduct  of  the  petitioning  creditor  is  not  sought 
to  be  impeached,  and  he  stands  clear  of  all  the  miscon* 
duct  and  ill^^alily  of  proceeding  imputed  to  the  assigneea 
and  their  solicitor,  and  yet  the  present  two  petitions  pray 
relief  against  him  only,  and  not  against  the  assignees  ;--• 
be  has  been  no  par^  to  the  proceedings  at  law,  except 
in  an  action  commenced  by  Chambers  the  elder  against 
him  for  breach  of  covenant  under  the  deed  of  inspector- 
ship, but  that  action  was  not  proceeded  in.  The  pro- 
ceedings  at  law,  to  which  he  was  no  party,  cannot  be 


(«)  Ejfpmrte  Maginnk,  1  Mote  S4. 

(6)  Ex  parte  Bullock^  H  Fes^  452. 
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1835*^        adduced  against  him.    *Tbe  question  of  supersedeas  is 

•— "~         between   the  petitioning  creditor  and  the   bankrupts^ 

Ch  AHBEB8.     1^6  question  as  to  the  conduct  of  the  petitioning  creditor 

In  the  matter  ^^g  raised  in  the  first  petition,  which  was  dismissed, 

GhambersP     £tnd  against  the  dismissal  of  which  the  bankrupts  have 

never  appealed,  and  they  cannot  come  here  except  upon 

appeal. 

The  creditors  are  satisfied  with  the  commission ;  the 
Estate  is  insolvent,  and  the  bankrupt  has  no  interest 
in  his  present  application,  there  being  no  surplus.  If 
this  commission  were  superseded,  another  would  in* 
^itably  issue,  and  it  is  a  choice  between  two  com- 
missions. The  bankrupt  can  derive  no  benefit  by  a 
supersedeas. 

During  the  arguments,  the  counsel  for  the  assignees 
proposed  to  read,  as  evidence  in  support  of  their  case, 
the  examinations  of  third  persons  taken  before  the  com- 
missioners. To  this  Sir  fV,  FoUett  objected,  as  the 
bankrupt  had  been  no  party  to  those  proceedings,  and, 
consequently,  had  no  means  of  cross-examination. 

Mr.  Kniffhtf  in  support  of  his  right  to  read  the  ex- 
aminations: —  The  parties  have  been  requested  to  verify 
their  examinations  by  affidavit,  but  have  declined;  and 
ilotice  was  given  of  our  intention  to  read  the  examina- 
tions. Will  it  be  contended  that  if  a  party  refused  to 
verify  a  letter  written  by  him,  it  could  not  be  used  ? 

•^  The  Court  allowed  the  objection,  (a) 


(a)  See  as  to  the  practice  in  51;  ex  parte  Burt,  1  Mad,  46; 

the  Court  of  Review  on  reading  ex  parte  Scrivener,  3  Vcm.  |r  Bea. 

examinations,  ante,   page    397.  i4;    re  Goodwin,  Mont,  S(  BH, 

See  ex  parte  Campbell,  2  Rote,  304. 
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Mr.  Kfdght  proceeded  ta  apprise  the  Court  of  the        1835* 
contents  of  the  examinations,  to  which  he  contended  the  ' 

Court  was  bound  to  look.  ChImbebb. 

In  the  matter 
Sir  W.  FoUett  objected :  — The  Court  has  decided  Chammbs. 
tjiat  the  examinations  of  third  persons  cannot  be  read  as 
against  the  bankrupt*  How  is  this  application  to  be 
supported  ?— by  affidavits*  The  bankrupt  cannot  ex- 
amine parties  under  the  commission.  With  what  view, 
then,  can  the  contents  of  these  examinations  be  brought 
before  the  Court?  It  is  admitted  that  the  Court  may 
look  at  the  proceedings,  to  satisfy  itself  of  certain  facts ; 
but  what  is  not  evidence  in  open  Court  is  not  evidence 
to  the  judges  Of  the  Court  in  private.  The  contents  of 
duch  examinations  ought  Hot  to  be  stated*  Ex  porta 
Campbell  (a),  ex  parte  Scott,  {b) 

Mr.  Knight :  —  It  is  essential  that  the  proceedings 
should  be  looked  at  by  the  Court,  particularly  with  a 
view  to  further  inquiry.  Lord  Eldon  was  in  the  constant 
habit  of  reading  the  proceedings. 

Sir  W.  Home  for  the  petitioning  creditor:  —  It  is 
admitted  that  the  Court  has  a  right  to  look  at  the  ex- 
aminations ;  if  it  be  the  right  of  the  Court  to  do  so,  it 
is  their  duty.  Further  evidence  as  to  the  act  of  bank-» 
ruptcy  and  requisites  is  frequently  adduced  upon  sub- 
sequent examinations*  The  Court  looks  at  them  for 
the  same  purpose  as  to  the  answer  of  a  co-defendant, 
Vhich  b  not  evidence  for  the  other  defendant  affirma- 
tively. No  decree  can  be  made  against  a  positive 
denial  in  an  answer,  contradicted  by  one  witness  only* 


(n)  Ex  parte  Cawpbeil^  2  Rote,  5 1. 
[b)  Ex  parte  Scotiy  Buck.  280* 
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18S5.        3q  ^ith  respect  to  examinations  of  third  pardee  under  a 
Ejt  paru     commission,  although  not  conclusive,  yet  to  the  Court 
Cbaubers.     they  may  be  of  such  a  nature  as  not  only  to  justify,  but 
^  absolutely  to  call  for  further  inquiry;  and  an  inquiry 

Chambim,  has  been  directed ;  ex  parte  Fowles*  {a)  I  may,  on  the  part 
of  the  petitioning  creditor,  assume  that  the  assignees 
have  done  their  duty — that  there  is  upon  the  proceed- 
ings evidence  of  a  good  act  of  bankruptcy,  and  it  is  the 
duty  of  the  Court  to  look  at  them  to  see  that  the  assig- 
nees have  done  so. 

Per  C^ariam  :'^ln  ex  parte  (hnq)b^  {b)f  the  d^tosittons 
were  tendered  and  rejected,  and  one  reason  wa^  that 
they  were  taken  in  the  absence  of  the  par^  sought  to  be 
aflfectedby  them,andsoinerjwirfoCofef  (c);  in  ex  parte 
Scott  {d)f  although  the  depositions  do  not  appear  to  have 
been  tendered,  the  same  point  is  settled.  Lord  Eldon 
was  certainly  in  the  habit  of  seeing  the  proceedings,  and 
we  have  a  right  to  see  them;  nevertheless  between  the 
parties  litigant  they  are  not  evidence.  Any  statement 
of  their  contents,  therefore,  must  be  unnecessary. 

The  counsel  for  the  assignees  tendered  as  evidence 
some  rules  in  the  King's  Bench  in  an  action  between 
the  sheriff  and  the  assignees^  in  which  the  bankrupt  was 
not  a  party. 

Sir  W.  FoUett  objected  to  their  being  read,  not  having 
been  verified,  and  no  notice  given  to  read  them. 

The  Court  allowed  the  objection ;  but  said  that  the 
partiea  might  have  an  opportunity  of  verifying  them. 

■•  "  I      .  I   ■    ■  r   I    .  .1  ...  I 

(a)  Ex  parte  FowU$^  Buck.  98. 
{b)  ExparU  Campbell^  S  RotCy  5U 
(r)  Ex  parte  Coles^  Buck.  249, 
(d)  Ex  parte  ScoU,  Buck.  SSO. 
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Sir  fV,  FoOett  in  reply:  —  The  petitioner  hopes  for  a        1885. 
final  decision  upon  the  law  and  facts.  The  commission  is  ■     "■ 

illegal,  wanting  the  requisites.    This  alone  is  a  sufficient     Chammbs. 
ground  for  a  supersedeas,  and  this  Court  is  bound  to  ^  ^*  matter 
supersede.     The  other  side  contend  that  the  bankrupt     Cuammbmu 
cannot  be  heard,  as  no  equitable  grounds  for  relief 
exist.    Is  it  not  enough  to  justify  an  application  ber^ 
that  the  conduct  of  the  assignees  and  their  solicitor 
throughout  has  been  uniformly  improper,  and  that  they 
have  endeavoured  to  support  the  commission  by  perjury  ? 
It  has  been  objected  that  the  bankrupt  has  no  interest, 
the  estate  being  insolvent,  and  there  being  no  surplus* 
This  latter  point  cannot  be  assumed,  and  the  assignees 
therefi>re  cannot  say  that  the  bankrupt  has  no  interest* 
What  has  become  of  the  assets  already  collected  under 
this  commission,  amounting  to  upwards  of  15d,(M)0iL  ? 
The  solicitor  of  the  assignees  alone  is  the  party  inte* 
rested  in  upholding  the  ccxnmission,  and  the  assignee* 
imdertake  to  bear  the  responsibility  of  his  conduct. 
The  law  has  been  abused  for  the  purpose  of  debarring 
the  bankrupt  from  contesting  the  commission.    Imme* 
diately  upon  the  dismissal  of  his  petition  by  the  Vioe^ 
Chancellor  in  1827,  he  was  arrested  at  the  suit  of  the 
solicitor  and  his  co-trustee,  for  the  express  purpose  oS 
compelling  him  to  acquiesce.    The  debt  was  a  mortgage 
debt;  the  interest  had  been  paid*   The  action  was  upon 
the  covenant  for  pajrment  of  the  money.    Ejectment 
was  brought,  and  possession  obtained ;  but  the  bankrupt 
is  still  in  prison,  and  detained  there  by  the  solicitor  to 
the  assignees.     It  has  been  lurged  that  the  bankrupt  is 
in  ecmtempt  for  not  submitting  to  be  examined  under 
this  commission,  the  validity  of  which  he  disputes ;  but 
to  be  consistent,  he  was  bound  not  to  submit. 

It  has  also  been  urged,  that  as  no  appeal  has  been  made 
from  the  judgment  of  the  Vice-Chancellor,  and  therefore 


16d  CASES  IN   BANKRUPTCY*. 

1835.  that  the  bankrupt  cannot  be  heard.  If^  indeed,  the  judg- 
•"""^  ment  of  the  Vice  Chancellor  proceeded  upon  the  same 
Chambers,  grounds  as  are  now  relied  upon  by  the  bankrupts,  that 
In  the  matter  objection  might  be  good ;  but  the  ground  of  the  present 
Chambers,  application  was  expressly  left  open  by  the  Vice-Chan- 
cellor.  The  petition  to  his  Honor  alleged  collusion 
between  the  petitioning  creditor,  the  assignees,  and  their 
solicitor ;  but  the  bankrupts  do  not  now  depend  upon 
that.  The  meaning  of  the  parties  being  left  to  law  was, 
that  they  might,  upon  the  result  of  any  proceedings  they 
might  take,  again  apply ;  a  totally  distinct  ground  for 
relief.  The  proceedings  at  law  have  accordingly  been 
taken,  and  on  the  result  we  come  here,  the  invalidity  of 
the  commission  at  law  being  shown.  Then  it  is  urged 
that  the  Court  will  not  interfere  if  the  bankrupt  has 
acquiesced;  but  the  bankrupt  has  not  acquiesced;  so 
that  if  the  commission  is  invalid,  the  Court  must  super- 
sede, and  has  no  discretion ;  ex  parte  Dick,  (a)  What 
is  the  alleged  acquiescence?  In  June  1826  the  bank- 
rupt first  gave  notice  of  his  intention  to  dispute  the 
commission,  having,  it  is  alleged,  so  acted  previously  to 
that  time  as  to  lull  his  assignees  into  security:  the 
question  of  acquiescence  was  then  mooted  by  the  as- 
signees, on  the  petition  before  the  Vice-Chancellor,  who» 
so  far  from  being  of  opinion  that  the  bankrupt  was  con- 
cluded by  his  acts,  left  him  to  proceed  at  law.  Up  to 
April  1827,  therefore,  there  is  a  judgment  that  there 
was  no  bar  by  acquiescence,  and  from  that  period  to  the 
present  time  the  contest  has  been  uninterruptedly  con- 
tinued. But  even  supposing  that  up  to  June  1827  the 
•bankrupt  had  acquiesced,  another  and  most  important 
question  arises,  viz.  was  he  during  that  period  cognizant 
of  his  rights  ?    Did  he  know  the  law  as  applicable  to  his 

(a)  £x  parte  Dick,  1  JZm^,  5U 
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case,  and  which  was  not  known  even  to  the  profession        1635. 
until  the  decision  in  Maggs  v.  Hunt,  (a)    If  not,  we  sub- 

Ex  porlc 

mit  it  would  be  most  unjust  that  he  should  be  bound      Chambebs. 
by  acts  done  in  ignorance  of  his  rights.  Upon  the  mere  ^"  ^^^  matter 
acts  alleged  against  him  there  can  be  no  question,  and      Chambbbs^ 
clearly  are  not  such  as  will  bring  this  case  within  the 
rule  of  estoppel ;  Heane  v.  Rogers,  {h)    The  opinion  dlso 
of  the  Vice-Chancellor  in  1827,  and  of  Lord  Lynd-* 
hurst  in  Chambers  v.  Bemasconi  (c),  are  decisive  against 
them. 

With  respect  to  the  judgment  at  law  in  Chambers  v, 
Bemasconi  (c),  which  is  said  to  be  conclusive,  and  to 
preclude  this  Court  from  interfering,  the  party  does  not 
come  here  for  relief  consequential  upon  a  legal  right 
established  at  law,  in  which  case  the  Court  might  refuse 
to  inquire  into  the  propriety  of  the  judgment,  which, 
unreversed,  establishies  the  right  The  judgment  is 
brought  before  the  Court  in  this  case  only  as  evidence 
of  a  fact  one  way  or  other,  and  is  no  more  conclusive 
than  any  other  proceeding  at  law,  from  which  the  Court 
may  be  more  or  less  affected  with  the  evidence  it  affords 
of  the  fact,  and  the  Court  is  not  only  entitled,  but 
bound  to  look  into  all  the  circumstances  affecting  the 
question  upon  which  the  judgment  proceeded. 

It  is  then  said,  that  even  admitting  the  invalidity  of 
this  commission,  and  that  the  bankrupt  is  not  debarred 
by  his  acts  from  applying  for  a  supersedeas,  yet  that  no 
possible  good  will  result,  and  that  another  commission 
must  inevitably  issue;  but  the  Court  in  superseding  may 
impose  terms  upon  the  bankrupts.  With  respect  to  the 
simple  contract  debts,  the  bankrupts  are  willing  to 


(a)  Maggs  V.  Hunt,  4  Bmgh,  31 S;  13  Moore,  357. 

(b)  Heane  v.  Rogers,  9  Bam,  ^  Ores.  587. 

(c)  Chambers  v.  Benuucom,  4  Tyrw.  53  U 
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1885.  admit  them,  and  such  an  admission  would  be  binding 
^"-^        npon  all   persona  claiming  under  them.      The  debts 

Crambbrs.  barred  by  the  statute  may  be  thus  revived  under  Lord 
In  the  matter  TerUerden'n  act. 

Chambers.  CWr.  ad.  vult 

Augiat  24.        Lord  Commissioner  Pepys  delivered  the  judgment  of 

the  Court  :— 

After  going  through  the  fiusts  of  the  case,  and  the 
several  trials  showing  the  history  of  the  litigation  at  law 
relative  to  the  validity  of  the  commission,  his  Lordship 
said,  there  is  no  doubt  the  petitioning  creditor's  debt 
originally  was  good;  but  the  objection  to  it  is,  that  by  a 
deed  entered  into  (containing  the  letter  of  licence)  it  has 
become  an  equitable  debt,  and  not  sufficient  to  support 
the  commission.  It  is  said  that  the  letter  of  licence  was 
never  properly  revoked,  because  the  parties  revoking  it 
had  not  been  properly  elected.  This  turns  upon  an 
inq)ection  of  the  deed ;  but  were  it  otherwise,  the  many 
verdicts  obtained  by  the  assignees,  and  not  set  aside  or 
questioned  upon  that  ground,  amount  to  such  an  esta- 
blishment at  law  of  this  legal  question  as  to  render  it 
unavailing  here  as  a  ground  for  supporting  a  super- 
sedeas. A  similar  observation  applies  to  the  trading ; 
had  this  been  thought  a  tenable  point,  the  contest  would 
not  have  proceeded  upon  the  act  of  bankruptcy.  All 
the  verdicts  for  the  assignees  establish  the  trading,  and 
every  application  to  set  them  aside  upon  other  grounds 
amounts  to  an  admission  that  upon  this  ground  the 
commission  is  unimpeachable;  it  cannot,  therefore, 
now  be  raised  as  a  ground  for  a  supersedeas. 

The  objection  to  this  commission  as  being  a  joint 
commission  against  two,  being  joint  traders  with  a  third 
partner  not  included  in  the  commission,  is  a  point  of 
much  importance  as  affecting  other  cases,  but  not  of 

14 
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any  material  importance  now  to  be  considered.    No        18S5, 

f^ase  upon  the  subject  one  way  or  the  other  has  been      ._       ^ 

quoted*  There  is,  indeed,  an  opinion  of  Mr.  Chrutian  (a)     Chambers. 

upon  the  very  point;  but  that  opinion  is  stated  by  him    ^  ^  e^atter 

to  have  been  questioned  and  diflfered  from  by  other     Chambees, 

competent  persons.    The  old  acts  of  parliament  give  no 

assistance  in  the  solution  of  this  question,  and  it  has 

been  contended  in  argument  that  this  was  a  question 

for  the  consideration  of  the  Great  Seal  only,  and  that 

therefore  we  should  now  decide  whether  this  be  not  a 

proper  ground  for  superseding;   it  is,  however,  dear 

that  in  questioning  the  propriety  of  joint  and  separate 

commissions,  the  courts  of  law  have  considered  it  only  as 

affecting  the  legal  validity  of  the  oommisaion.     Crisped 

case  (6),  which  was  cited  as  applicable  to  this  case,  only 

decided  that  the  joint  creditors  of  a  firm  might  safely 

sue  out  a  commission  against  a  separate  partner  of  that 

firm*    jlJkn  v.  Downet  (c)  only  decided  that  a  joint  cre^ 

ditor  could  not  sue  out  a  joint  commission  against  some 

of  several  parties,  but  must  include  all  or  be  separate 

against  each,  which  went  directly  to  decide  (although 

the  acts  of  parliament  are  silent  upon  the  subject)  that 

the  courts  of  law  considered  it  as  a  question  of  law, 

whether  it  was  a  commission  which  was  properly  made 

a  joint  commission,  or  whether  other  persons  who  were 

omitted  ought  not  to  have  been  induded,  and  therefore 

it  was  decided  that  upon  a  debt  due  from  a  firm  all 

must  be  included,  or  a  separate  commission  issue  against 

each*     The  case  of  Sireatfidd  v.  HaUidajf  (d)  did  not 


(a)  2  CSbvctoh  B.  L.  SlOt^  Itt  edit. 

(b)  Critpei*  case,  WUUt^  467. 

(c)  AUen  v.  Doumes^  Cooke,  B.  L.  9. 

{d)  Sireaificid  v.  HalRday^  9  Ter.  Rep.  779. 


472  CASES  IN  BANKRUPTCY* 

18E5.        prove  any  thing  to  this  point,  the  question  raised  thei* 
Es  parte      ^^^^g  ^^^^  retdicU     There  were  several  supposition* 
Chambbrs.     which  would  have  been  sufficient  to  support  the  verdict, 
of  and  as  to  Mr.  J.  BuHer^s  observation  that  there  might 

Chambebs,  jjj^yg  i)een  two  commissions,  one  against  the  two,  and 
another  against  the  third,  nothing  in  that  case  goes  to 
prove  that  the  three  had  carried  on  trade  together.  A 
commission  against  the  two  might  have  been  sued  out 
by  a  joint  creditor  of  the  two  in  their  joint  trade,  and  a 
commission  against  the  third  by  a  creditor  of  his  in  his 
separate  trade.  These  cases,  however,  prove  that  the 
courts  of  law  have  considered  the  question,  whether  a 
commission  ought  to  be  joint  or  several,  as  a  question 
touching  the  legal  validity  of  the  commission,  and  not  a 
question  for  the  Great  Seal  only,  and  so  Lord  Eldon  ex- 
pressed himself  in  ex  parte  Henderson,  (a)  If  therefore 
this  be  an  objection  at  law,  it  has  been  decided  in 
favour  of  the  commission  in  every  instance  in  which  a 
verdict  has  passed  for  the  assignees,  none  of  which  have 
been  set  aside  upon  this  ground,  and  in  the  only  in- 
stance in  which  the  point  was  raised  Lord  Tenierden 
decided  against  it;  and  the  Court  of  King's  Bench 
upon  the  motion  for  a  new  trial  confirmed  his  decision. 
As  a  legal  question,  therefore,  this  must  be  considered 
as  concluded ;  and  if  it  were  a  question  for  the  Great 
Seal  only,  it  has  been  open  ever  since  the  commission 
issued.  No  difficulties  are  likely  to  arise  with  respect 
to  the  administration  of  the  property  under  this  com- 
mission upon  this  point ;  the  whole  of  the  property  of 
the  partnership  belongs  to  the  two,  and  little  or  no 
property  of  the  third.  Without  therefore  expressing 
any  opinion  as  to  what  may  be  the  proper  course  to  be 


(a)  Ex  parte  Henderson,  4  Vet.  1^4. 
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adopted  upon  an  application  to  supersede  on  tliis  ground  1835. 
on  any  future  occasion,  there  does  not  appear  any  suffi-'  — . 
dent  reason  for  superseding  in  the  present  case.  '    Cuambbrb. 

The  act  of  bankruptcy  by  Chambers  the  younger  must*  ^"  ^^  matter 
be  considered  as  established  at  law,  and  it  is  impossible  ^    Chambers. 
now  to  listen  to  the  affidavits  of  persons  who  might  have  < 
been  examined  upon  the  trials.     The  next  question  is 
the  act  of  bankruptcy  of  Chambers  the  elder.     It  must 
be  borne  in  mind  that  this  case  comes  before  us,  not ' 
upon  evidence  taken  upon  an  issue  directed  by  this 
Court,  but  upon  the  result  of  actions  which  the  parties 
hav^  in  the  exercise  of  their  right,  instituted  among ' 
themselves.      The  result  is,  that  after  four  trials  the  * 
assignees  have  &iled  in  proving  an  act  of  bankruptcy  • 
by  Chambers  the  elder,  and  that  in  two  trials  he  has  had 
verdicts  against  him  in  actions  brought  by  himself. 

His  Lordship  then  detailed  some  of  the  proceedings 
at  law,  with  reference  to  the  proof  of  an  act  of  bank- 
ruptcy by  Chambers  the  elder,  and  proceeded  as  fol- 
lows :— 

If  the  Court  were  now  at  liberty  to  look  into  the 
various  points  which  have  been  before  the  several  juries, 
and  if  it  were  safe  and  proper,  according  to  the  practice 
of  this  Court,  to  come  to  a  final  conclusion,  upon  such 
knowledge  of  the  proceedings  on  those  trials  "as  ^  the 
Court  has  been  put  in  possession  of,  it  would  yet  be 
impossible  upon  this  evidence  to  say  that  the  fact  of  an 
act  of  bankruptcy  having  been  committed  by  Chambers' 
the  elder  has  been  proved. 

'  Various  objections  have  been  raised  to  our  entertain- 
ing the  question  or  coming  to  any  conclusion  as  to  the 
&ct  of  there  having  been  an  act  of  bankruptcy  or  not, 
and  as  to  our  adopting  any  course  of  having  this  fact 
once  more  fairly  investigated  at  law.  It  is  said  that  the 
bankrupt  has  acquiesced,  and  tliat  the  dismissal  of  the 
Vol.  II.  I  I 
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1835.       petition  by  the  Vice-ChanceUor  in  ISQT^.firom  which 

there  has  been  no  appeal,  and  the  judgment  in  Chambers 

Chambebs.     v.  Bemascom  (a),  are  conclusive  against  himi  and  a  bar 
In  the^  matter  ^^  j^j^  y^ij^f  j^^,.^^  ^^  ^^^^  ^^  q,^^  g^^j  j^  no  juris- 

Chambers,  diction  to  interfere  where  a  commission  has  been  estab- 
lished by  a  verdict  at  law.  It  is  important  to  aacertain 
at  what  time  the  acquiescence  commenced.  In  June 
1826  the  bankrupt  gave  notice  of  his  intention  to  dis- 
pute the  commission*  In  April  1827  the  Vioe-Chan- 
cellor  dismissed  the  first  petition,  being  of  opinion  that 
the  equitable  grounds  stated  did  not  entitle  the  bank- 
rupt to  a  supersedeas ;  but  he  expressly  guarded  him- 
self against  giving  any  opinion  as  to  the  legal  objection, 
and  so  far  from  being  of  opinion  that  the  bankrupt 
was  to  be  concluded  by  what  had  taken  place  since  the 
commission  issued,  he  left  him  to  law  for  the  purpose^ 
if  he  could,  of  shaking  the  commission.  Up  to  April 
I827»  therefore,  there  is  the  judgment  of  Sir  Johm  Leachy 
that  there  was  no  bar  by  acquiescence,  and  from  that 
period  to  the  present  time  the  contest  has  gone  on  at 
A  party  is  not    law.     But  there  is  another  ground  most  important  to 

bound  by  ac- 

quiescence  when  be  attended  to,  bccause  neither  in  bankruptcy  nor  any 
ngh™"'      "    Other  proceeding  can  it  be  right,  nor  is  it  consistent 

with  the  rules  and  practice  of  this  Court,  to  consider  a 
party  bound  by  acquiescence  when  not  cognizant  of  his 
rights.  It  is  quite  clear,  that  before  the  decision  in 
Maggs  v.  Html  (&),  in  May  1827,  the  bankrupt  could 
not  have  been,  nor  were  the  assignees  or  any  parties  to 
the  proceedings,  cognizant  of  the  law  as  applicable  to 
the  case  which  each  party  had  to  consider.  It  would, 
therefore,  be  an  extreme  hardship  to  hold  a  party  bound 
by  acts  adopted  and  taken  in  ignorance  of  his  rights* 

(a)  Chambers  v.  Bemascom^  4  Ttfrw.  551. 
{b)  Maggs  V.  Hunt,  4  Bing,  212. 
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The  {Murticular  acts  of  acquiescence,  however,  relied        1835. 

upon,  are  cleaorly  not  such  as  amount  to  estoppel,  as        

kdd  down  most  correctly  by  Mr.  J.  Bayley  in  Hean^  v.     Chai^eas. 
Boffen.  (a)      And  the  Vice-Chancellor  in  1827,  and  ^^  ^^  ™a«cr 
Lord  Ljfndkunt  in  Chambers  t.  BemoKom  (&),  were  of    Cramsbbs, 
this  opinion* 

It  is  then  said  that  the  verdict  in  Chancers  v.  Ber-  Relief  against 
magconi  (i)  is  conclusive,  and  that  when  parties  have  ^^^^^^^ 
established  their  right  at  law  this  Court  will  not  ex- 
amine into  the  proprie^  of  the  judgment,  or  give  relief 
because  that  judgment  may  be  erroneous.  It  is  a  well- 
known  rule  that  there  is  no  equity  merely  to  set  right 
an  erroneous  deeision  at  law :  and  it  is  also  true  that 
where  parties  come  into  a  court  of  equity  for  relief 
consequential  to  a  right  established  at  law,  this  Court 
will  not  inquire  into  the  proprieQr  of  the  juc^ment 
at  lawy  as  in  cases  where  an  account  depends  upon 
a  legal  title,  or  upon  a  patent,  or  copyright,  this  Court 
gives  consequential  rdief  arising  from  the  legal  right, 
and  wQl  not  inquire  into  the  propriety  of  the  judg- 
ment, which,  whilst  it  stands,  establishes  the  right* 
The  verdict,  therefore,  in  this  case  brought  before  us, 
can  only  be  used  as  evidence  of  a  fact,  and  is  no  more 
conclusive  in  this  Court  than  any  other  proceeding  at 
law  addueied  as  evidence  of  &ct8  brought  under  its 
consideration^  If  the  judgment  at  law  were  so  con- 
dusive  at  law  as  to  debar  a  parly  there  from  disputing 
his  commission,  it  would  operate  strongly  upon  the 
discretion  of  this  Court;  but  that  is  not  so,  he  is 
concluded  by  the  judgment  only  as  to  the  subject 
matter  of  the  action,  and  not  as  to  the  question  upon 
which  the  judgment  proceeded.     The  Court  is  there- 

{a)  Heane  v.  Rogers^  9  Bam,  fr  Cret.  587. 
(*)  Chambers  v,  Bemascwii^  4  Tyrw,  531. 
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1835.        fore  of  opinion,  that  the  petitioner  is  not  precluded  by 

'        tlie  judgment,  and  that  we  are  not  only  entitled  but 

Chambebs«     bound  to  look  into  all  the  circumstances  of  the  case  as 

In  the^  matter  ^ffg^^j^  ^^  question  of  the  act  of  bankruptcy,  and  that 

Chambbbs.     the  result  of  that  investigation  does  not  satisfy  us  that  a 

sufficient  act  of  bankruptcy  has  hitherto  been  established. 

Then  it  is  said  that  the  supersedeas  is  discretionary, 

and  that  injury  will  arise  from  superseding,  and  the 

case  of  ex  parte  Munk  (a)  has  been  cited  to  show  that  a 

supersedeas  may  be  refused  if  the  commission  want  the 

legal  requisites;  but  that  case  only  establishes  what  many 

others  might  be  adduced  to  prove,  that  a  bankrupt  might 

so  conduct  himself  as  to  be  precluded  from  the  right  to 

It  requires  a       dispute  his  commissiou.      Considerinir,  however, .  the 

very  strong  case         *  *^  ^  ^ 

to  restrain  a  very  scvcrc  nature  of  the  bankrupt  laws,  it  requires 
disputing  hb™  ^  Very  Strong  case  to  induce  the  Court  to  preclude  a 
commission.       j^jj^j  f^^^  being  permitted  to  show  that  he  was  not  a 

bankrupt,  and  that  he  had  been  improperly  deprived 
of  his  property.  The  Court  has  befen  called  upon  to 
order  a  supersedeas  upon  the  facts  before  it  without 
further  enquiry,  but  this  the  Court  cannot  do.  Strictly 
speaking,  we  know  only  the  result  of  two  actions, 
and  not  the  evidence  that  led  to  them;  and  looking 
merely  at  the  history  of  the  actions,  there  are  four 
verdicts  out  of  five  in  support  of  the  commission,  and 
only  one  against  it,  which  was  set  aside.  It  is  true  that 
three  of  these  four  verdicts  were  afterwards  set  aside, 
and  that  the  only  one  that  stands  was  obtained  upon 
.  evidence  afterwards  proved  to  be  unworthy  of  credit 
Upon  conflicting  verdicts  and  judgments  at  law,  the 
whole  case  turning  upon  the  credit  of  the  witnesses,  this 
Court  cannot  safely  take  upon  itself  the  decision  of  a 
question  of  fact. 

{a)  Ex  parte  Munk,  1  Mont,  ^  A^r,  612. 
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-     It  is  said  that  great  injury  will  arise  from  superseding         1835. 
the  commission ;  but  if  the  petitioner  is  in  fact  entitled        " 
to  it,  however  much  that  may  be  regretted,  yet  he  must     Chambers. 
have  justice  done  him ;  but  the  result  will  not  be  so,  ^^  ^^  matter 
nor  would  the  question  be  settled  by  dismissing  the     Chajabeba. 
petition.    If  upon  the  result  of  the  issue,  the  commission 
cannot  be  supported,  the  Court  will  take  care,  in  super- 
seding, to  do  justice  to  all  parties,  and  above  all,  to  those 
who  are  strangers  to  this  contest,  but  whose  interests 
might  be  affected:  if  the  commission  prove  valid,  the 
Court  will  prevent  the  property  being  wasted,  or  the 
creditors  delayed  by  any  further  litigation. 

There  must  be  an  issue  to  try  whether,  at  the  time  of 
issuing  the  commission,  Chmnbers  the  elder  had  com- 
mitted an  act  of  bankruptcy. 

An  application  was  made  by  Mr.  M&nJtagUy  on  behalf 
of  the  bankrupt,  that  there  should  be,  according  to  the 
discretion  of  the  commissioners  or  one  of  the  masters  of 
the  Court,  such  reasonable  sum  allowed  as  might  enable 
the  bankrupt  to  meet  the  expences  of  the  issue;  he 
admitted  there  was  no  precedent,  and  tlie  Court  refused 
to  make  an  order. 


Bx  parte  HEWIT.  —  In  the  matter  of 

JOHNSTON. 


C.  of  R. 

May  25, 

1835. 

If  an  assignee 
purchase  part  of 
'-m^m  .  the  bankrupt*a 

JVlR.  &  SHARPE:'-^  hi  this  case  an  assignee,  some  estate,  and  im- 
time  ago,  bid  for  and  became  the  purchaser  of  part  of  murtbe rc^iV 
the  bankrupt's  estate,  without  leave  of  the  Court,  and  JJjf  Prf^Pj^^^ 
laid  out  sums  in  improving  the  estate :  he  is  now  in-  by  the  assignee, 

adding  tlic  sum 
. — — »- laid  out  in  im- 
provements, (a) 
(«)  See  ex  parte  Bennell,  10  Ves.  400. 
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1835.        formed  of  the  irregularity  of  his  proceeding,  and  asks 
■  that  the    same  order  may  be  made  as  in  er  parte 

^H^.       Hughes,  ^a) 
In  the  matter 
J    ^  Per  Curiam :  —  Let  the  registrar  appoint  a  solicitor 

to  conduct  the  sale;   in  other  respects  take  the  same 
order  as  in  ex  parte  Hughes,  (a) 


C.  of  R.  -E*  /^^^  HARE. — In  the  matter  of  FEAR,  and  in  the 

May  29,  matter  of  HENRY  and  JAMES  COWARD. 

1835.  T> 

Furniture,  the  A  REVIOUS  and  up  to  August  1833  Henry  Cowardy 

separate  pro-  James  Coward,  and  Richard  Moore  carried  on  business 

perty  of  oue 

partner,  used  by  (at  Bond-street,  Bath)  as  linen-drapers.  The  lease  of  the 
in^the  reputed  house  at  Bond-street  was  in  the  name  of  Henry  Cawardj 
owne]^ip^|Uie  jj^j.  j^  ^g^  taken  for  the  purposes  of  the  partnership ;  and 

it  was  agreed  that  the  rent,  taxes,  and  rates  should  be 
paid  out  of  the  partnership  assets  of  Henry  and  James 
Coward.  Certain  plate,  linen,  and  household  {iimiture> 
the  property  of  Henry  Coward^  were  sent  from  lu&  private 


(a)   The  order  in  ex   parte  more,  Hughe*  shall  be  paid  out 

Hughes f  6  Vet,  617,  was  as  fol-  of  the  produce  the  amount  of 

lows : — A  reference  to  the  master  the    substantial    improvements, 

to  inquire  what  sum  of  money  Declare  if  no  one  bids  beyond 

Hughes  has  laid  out  bond  fide  in  that  amount,  that  in  that  case  it 

substantial  improvements  of  the  is  for  the  interest  of  all  the  credi- 

property,  and   that    the  estate  tors  and  the  bankrupt  that^i^A^f 

shall  be  sold  before  the  master;  shall  be  held  to  hb  purchase, 

and  one  condition  of  the  sale  Direct  the  other  property  lik»> 

shall  be  that  it  shall  be  put  up  at  wise  to  be  sold  before  the  master, 

a  price  constituted  by  the  sum  of  and  reserve  the  costs  of  all  these 

2,010/.,  and  the  amount  of  tlie  proceedings,  with  liberty  for  any 

sum  so  laid  out  upon  substantial  of  the  parties  to  apply  after  the 

improvements ;  that  if  it  sells  for  sale- 
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house  to   the  house  in  Bond-street     On  the  lOtli  of        1835. 

August  1833  the  partnership  was  dissolved  as  to  Moore.        

James  Coward  resided  on  the  premises  at  Bond-street,        Harb. 
and  had  the  use  of  the  furniture;  Henry  Coioard  only  I"  the  matter 
took  his  meab  at  the  house*     On  the  10th  of  September         Fear 
1833  a  separate  fiat  issued  against  James  Coward.    On     ^"^  others, 
the  4th  of  December  1833  a  joint  fiat  issued  against 
Henry  Coward  and  Mr.  Fear^  with   whom  he  was  in 
partnership,  independently  of  his  brother  James.     The 
petitioners  were  chosen  assignees. 

The  furniture,  &c.  on  the  premises  at  Bond-street 
was  seized  under  the  separate  fiat  against  Jcanes  Coward. 

This  was  a  petition  that  the  furniture,  &c.  might  be 
delivered  up  to  the  petitioners,  to  be  distributed  among 
the  separate  creditors  of  Henry  Coward. 

The  affidavits  in  support  alleged  it  to  be  notorious 
in  Bond-street  that  the  furniture  was  Henry  CowartTs. 

Mr.  Swanston  and  Mr.  Ayrton  for  the  petitioners :  — 
This  case  is  not  within  the  clause  of  reputed  owner^^ 
ship :  Henry  Coward  was  lessee  of  the  house,  the  furni- 
ture was  his,  and  was  as  much  in  his  possession  as  in 
that  of  his  partners :  if  in  the  reputed  ownership  of  any 
person,  it  was  in  that  of  the  partnership,  and  therefore 
not  distributable  under  the  separate  fiat  against  James 
Coward.  The  6  Geo.  4,  c.  16,  sec.  72,  provides  for  two 
cases, — the  first  where  the  bankrupt  has  '^  in  his  pos^ 
session,  order,  or  disposition  any  goods  or  chattels 
whereof  he  was  reputed  owner,'*  and  the  second  case,  "or 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or 
disposition  as  owner."  The  evidence  proves  that  the 
bankrupt  James  Coward  was  not  within  the  first  part  of 
the  clause,  that  is  "  reputed''  the  owner,  and  he  clearly 
never  took  on  himself  the  sale,  &c.  within  tlie  second 
part.     The  case  therefore  is  not  within  the  words  of  the 
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1835.  act,  which  is  not  to  be  extended  to  cases  not  within  its 
—  immediate  words,  Greening  v,  Cloark.  (a)  The  partner 
Hm.        James  Coward  was  in  possession ;   one  partner  always 

In  the  matter  jjy^g  \^  ^^  house  of  business; — ^but  mere  ^possession" 
of 
Fear        is  not  mentioned  in  the  act,  and  ought  not  to  raise  an 

and  otherg.  inference  of  reputed  ownership,  (ft)  If  a  bankrupt  be 
one  of  several  tenants  in  common  (which  a  partnership 
most  resembles)  the  property  so  held  is  not  in  his  re- 
puted ownership ;  Flynn  y.  Matthews,  (c)  When,  as  here, 
the  bankrupt  never  was  owner,  then  mere  possession  is 
not  enough  to  create  reputation  of  ownership,  SUnrer 
V.  Hunter  (ft) ;  in  such  case  the  assignees  must  prove  the 
property  to  be  within  the  72d  section,  (d) 

Mr.  Spence  and  Mr.  Bellamy  for  the  assignees  of  James 
Coward :  —  In  ex  parte  Smith  (e),  utensils  of  trade^  the 
property  of  one  partner,  were  used  by  the  partnership; 
the  decision  there  was  on  a  point  foreign  to  the  present 
question ;  but  it  was  admitted  tliat  they  were  in  the  re- 
puted ownership  of  the  partnership.  [Sir  John  Cross : — 
That  case  was  decided  on  another  ground,  and  the  coun- 

• 

sel  might,  to  avoid  argument,  have  admitted  that  reputed 
ownership  applied,  being  so  strong  on  the  other  ground. 
But  there  is  no  case  deciding  that  the  separate  property 
of  one  partner  being  on  the  partnership  premises  is 
in  the  reputed  ownership  of  the  other.]  Either  James 
Coward  or  the  partnership  were  the  owners.  [Sir 
George  Rose :  —  That  is  the  point  This  is  not  a  question 
of  reputed  ownership.]    We  therefore  claim,  1st,  because 


(a)  Greemng  v.  Gark^  4  Bam.  (d)  Lingardv.  MeuUer,  1  Bam. 

5*  Creg.  518.  ^  Crei.  S12;  ex  parte  Wigghu, 

(ft)  Siorery.Htnaer,5  Bam.  ^  2  Deo.  S^  Ch.  87a 

Cret.  376.  (e)    Ex  parte    Snutk,  Buck. 

ic)Flynn9rMaUhem,\Atk.l85.  M9. 
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the  property  belonged  to  the  partnership,  or  Qd,  as        1835. 

having;  been  in  the  reputed  ownership  oi  James.  "" 

^  ^  ^  JZx  parte 

Hare 

Mr.  Swamtan  in  reply:  —  The  other  side  have  not  !„  j|,g  matter 
proved  any  reputation  of  ownership  in  James  Cotoard;         ^^ 
moreover,  they  have  not  proved  the  time  of  the  act  of     and  otheiK 
bankruptcy.     Even  supposing  the  property  to  be  joint, 
and  that  Henry  Coward  alone  became  bankrupt,  that 
would  not  place  the  proper^  in  the  reputed  ownership 
of  James  Coward.    Then  suppose  James  Coward  alone 
bankrupt,  would  it  be  in  his  reputed  ownership  ?    To 
enable  the  statute  to  act  through  a  joint  possession,  both 
must  become  bankrupt  at  the  same  moment;   it  was 
Henry  CowarcPs  property,   for   which   he  might   have 
brought  an  action  of  trover. 

Per  Curiam :  —  This  furniture  was  so  treated,  not 
only  on  the  occasion  of  the  dissolution  as  to  Moore,  but 
throughout,  as  to  have  been  converted  into  partnership 
property.  The  separate  creditors  of  Henry  Coward 
have  therefore  no  claim  to  this  furniture ;  but  if  the 
question  depended  on  reputed  ownership,  this  would 
not  be  a  case  in  which  the  furniture  would  have  been 
in  the  reputed  ownership  of  the  firm. 

Petition  dismissed.  Costs  of  both  parties  out  of  own 
estate. 


Ex  parte  BLAKE.  —  In  the  matter  of  CALTHORPE.     c.  of  R. 

It  if  Nov,  4, 

Mr.  SWANSTON:  —  There  were  three  partners.    A        1835/ 

separate  fiat  issued  against  one  of  the  partners;  then  i^^^^. 


issue 


another  separate  fiat  is  to  be  issued  against  anotlier  of  against  one 

member  of  a 
iirmi  another  fiat  against  another  member  will  be  ordered  to  go  to  the  same  commissioners. 
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1685.        the  partners.  The6  Geo.  4,  c.  16,  tsect  17,  enacts,  ^  that 

""""'"^         if,  after  a  commission  issued  against  any  two  or  more 

Blake.  '      members  of  a  firm,  any  other  commission  or  commis- 

Id  the  matter  gj^j^g  gj^jjj  y^  issued  against  any  other  member  or  mem- 

Caltuoepe.  bers  of  such  firm,  such  other  commission  or  commissions 
shall  be  directed  to  the  commissioners  to  whom  the  first 
commission  was  directed."  That  clause  speaks  of  ^^  two 
or  more;''  this  was  against  one  only;  therefore  the 
office  think  the  new  fiat  cannot  issue  to  the  same  com- 
missioners. 

Per  Curiam :  —  Take  an  order  that  the  second  fiat 
may  go  to  the  same  commissioner. 


C.  of  R.      Ex  parte  STEPHENS.  —  In  the  matter  of  BILLING. 
Nov.b,      ^  parte  THOMPSON.  —  In  the  matter  of  BILLING. 

looo. 

SurSdul''  A  PETITION  was  presented  for   taxation  of  a  bilL 
miss  a  petition     J^he  result  was  in  favour  of  the  respondent,  a  small 

for  taxation  of  ,  , 

costs  need  not     fi^ctiou  Only  bcmg  taxcd  off,  and  a  balance  found  due 

***S»a^^e'        ^  ^™*     '^^^  ^^^  ^  petition  to  dismiss  the  former  peti- 
order  for  pay-      tion  for  taxation  with  costs.     The  respondents  did  not 

ment  of  the  /»  i      .       o  .  i 

costs.  appear,  but  an  amaavit  of  service,  not  personal,  was  m 

Court 

Per  Curiam :  —  The  service  of  this  petition  need  not 
be  personal ;  ^ut  the  order  to  pay  the  costs  must  be 
personally  served,  before  the  party  can  be  brought  into 
contemptt 
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Ex  parte  BURN.  —  In  the  matter  of  ISAAC&  ^  °^  ^' 

1  HIS  was  a  petition  to  stay  the  certificate. 

If  thero  be  four 

Mr.  Tunss  and  Mr.  Ayrton  took  a  preliminary  objec-  asapiee^  and  • 
tion  that  this  was  a  petition  by  Burn  and  two  others,  ^^^^[ifi^^be 
stadnir  themselves  to  be  ^  three  of  the  assignees'^ — that  pKKnt«(i  by 

°  °  thiee^  stating 

the  attestation  as  to  two  of  die  petitioners  was  bad,  and  themadTes  tobe 
consequently  this  became  die  petition  of  one  assignee  om^ms,*'  but 
only,  and  then  that  the  others  must  be  served;  ex  parte  J**f  »**«*■*«» 

•'^  '^  u bad  as  to  two, 

jffiirm  (a),  ex  j0ar^3for^a»(^},  which  had  not  been  done,  thepedtioniiiay 

be  heard  as  the 
petitioii  of  the 

The  Court  overruled  the  objection^  this  not  being  the  ^°^.|^  ^^^ 
petition  of  the  assignees.  bankrupt  has 

not  given  up 
some  of  his  pro- 

^  Mr.  TwUe  and  Mr.  Ayrtm:'^Jf  not  die  petidon  of  ^J tTsu 
die  assignees,  another    preliminary  objecdon  arises;  the  certificate. 
which  is,  that  the  petitioners  do  not  state  themselves  to  that  the  bank- 
be  creditors,    which   is   necessary,   6   Geo.  4,  c  16,  fSiyJSadowd 
sect  122;  ex  parte  Cutten.  Ic)     FSirG.Roee:  —  Bumis  Wf«?«teisnot 

^  ....  sufficient,  in  or- 

stated  to  be  the  petitioning  creditor,  and  to  deny  diat  dinary  cases,  to 
he  is  a  creditor  is  to  cut  the  fiat  under  which  the  bank-  ^atL  in  ex-  ' 
rupt  claims  his  certificate  fi^m  under  his  feet]    The  V!^™«  cases  the 

*  ^  ^  ^  Court  would 

bankrupt  is  not  driven  to  deny  that  Bum  is  a  creditor,  order  first  an 
as  it  is  submitted  that  a  petition  to  stay  a  certificate  is  jf  ^  f^^  ^^ 
bad.  unless  it  contain  an  allegation  that  the  petitioner  ^<»k«d  befo« 

c»  i  onecommunon- 

is  a  creditor.  er,  and  in  his  ab- 

sence from  Lon» 
.  don  in  vacation 

thecerdfioatebe 

(a)  Exparie  Harris,  2  Dea.  BU.  515,  where  it  was  held  that  JJSSwr'ooni- 

Ch.  4.  on  a  petition  to  supersede,  the  miswmer  who 

ih)  Ex  parte  Morgan,  Bttck.  petitioner  must  state  he  was  a  J^*"„^/**' 

109.  creditor,  not  only  when  the  com-  sioner,  the 

(e)  Ex  parte  CuUcn,  Buck,  69*  mission  issued,  but  also  at  the  Court  will  refer 
,>.        ,  -M..       ,«        .       .  <.  ■      L*        .♦.•  the  certificate 

bee  also  ex  parte  Fhnt,  Mont.  ^    Ume  of  presenUng  bis  petiUon.      backtobesigned 

by  the  commis- 
sioner who  had  been  absent.     Sec  a  note  on  this  in  the  Appendix, 
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1835. 

Ex  parte 

BUKN. 

In, the  matter 

cf 

Isaacs. 


The  Court  overruled  the  objection. 

Mr.  Stoanston  contrd. 

Per  Curiam:  —  This  petition  states  that  the  bankrupt 
has  not  given  up  some  of  his  properly ;  that  is  no  ground 
for  staying  the  certificate  if  he  has  disclosed  it.  But 
the  petition  states  that  the  fiat  was  worked  by  Mr.  Com- 
missioner Williams;  but  that  he  being  out  of  town 
when  the  certificate  was  ready  for  signature  by  the 
commissioner,  it  was  carried  before,  and  signed  by 
Mr.  Commissioner  Merrivale.  Now  the  Court  will 
not  pass  a  certificate  so  certified;  it  must  be  referred 
back  to  Mr.  Conmiissioner  Williams  to  certify.  The 
petition  contains  many  allegations  of  want  of  disclosure 
of  his  estate  by  the  bankrupt,  but  that  is  not  sufficient 
in  ordinary  cases,  to  stay  the^certificate;  and  even  in 
the  most  extreme  case  the  Court  would  not  stay  without 
ordering  an  issue. 

Referred  back  to  Mr.  Commissioner  Williams. 


C.  of  R. 
Nov.  6, 
1835. 

If  an  official 
assignee  be- 
come insolvent, 
the  creditQr*8     - 
assignees  wiU 
have  leave  to 
sue  in  the  names 
of  the  registran 
on  the  bond 
given  by  the 
sureties. 


Ex  parte  TOPHAM.  —  In  the  matter  of  BATH. 

1  HIS  was  a  petition  against  the  sureties  of  one  of  the 
official  assignees  presented  by  the  creditors  assignee. 

In  May  1632  Bath  was  declared  bankrupt,  and 
Joseph  Lowe  appointed  official  assignee.  Various'  sums 
were  paid  to  Lowe  on  account  of  the  bankrupt's  estate. 

In  January  1833  Lowe  became  insolvent,  and  was 
removed  from  his  appointment  as  official  assignee. 
Lowe  shortly  after  died  in  the  King's  Bench  prison 
insolvent 
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In  February  1835  an  audit  meeting  took  place,  and  1835* 
a  balwce  of  552.  Qs,  was  then  found  due  to  the  bank-  — .— 
rupt's  estate  from  Ixnoe.  Topham' 

G.  Bennie,  M.  Rennie,  D.  Bevatij  I.  T.  Toxen^  H.  Hal"  In  the  matter 
good,  and  IL  Playfair  were  the  sureties  for  Lowe  in  the        Bath. 
bond  which  by  virtue  of  the  order  of  the  Court  of  Review 
was  executed  by  them  and  Lowe  to  Seijeant  Lowes  and 
WiUiam  Barber^  Esq.,  the  chief  registrars  of  the  Court 
of  Review. 

Applications  had  been  made  by  the  chief  registrar  to 
the  sureties  for  payment  of  the  balance  of  552.  Ss,  which 
they  had  not  paid.  The  petition  prayed  that  the  sure- 
ties  might  be  at  liber^  to  pay  to  Qroom,  the  official 
assignee  of  the  bankrupt's  estate,  the  55L  88.,  together 
with  the  petitioner's  costs  of  and  incidental  to  this 
application,  or  that  the  chief  registrars  (the  petitioner 
executing  to  them  a  proper  indemni^)  do  forthwith 
assign  to  the  petitioner  the  bond  executed  to  them  by 
'Lowe  and  the  sureties,  to  enable  the  petitioner  to  put 
the  same  in  force  to  recover  the  55L  8f.,  or  that  the 
petitioner  might  be  permitted  to  sue  upon  the  bond  in 
the  names  of  the  chief  registrars,  upon  executing  to 
them  such  indemnity  as  aforesaid,  or  that  the  chief 
registrars  might  be  ordered  to  put  such  bond  in  force 
for  enforcing  payment  of  such  balance. 

Mr.  Keene  for  the  petition. 

Mr.  J,  BmshU  for  the  sureties. 

Per  Curiam:  —  Take  an  border  that  the  petitioner 
may  use  the  names  of  the  chief  registrars  (giving  them 
an  indemnity)  in  suing  on  the  bond  given  to  the  chief 
registrars. 
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C.  of  R.  Et  parte  PERRING.  —  In  the  matter  of 

^'^-^Jt  ^*-  CAMPBELL. 

wiUnotbe  '^  HIS  was  the  petition  of  Mm  Perrinffj  praying  thst 

stayed  on  a        ^  allowaaoe  of  the  banknipt's  certificafie  miiiht  be 

petition  alleging  *  o 

information  and  Stayed,  the  petitioiier  uiideitaldBg  to  prore  if  the  Govt 

beliel^  though         111  • 

supported  byan  »hould  sa reqwuc 

^Ito theiST"  '^®  petitioner,  after  stating  that  he  was  a  creditor, 

podtiTdy.    Sir  and  that  he  had  not  proved,  at  beTii&nng  no  dividend 

Thecertifi.  would  be  paid,  proceeded  as  kuIowb:  — ^  Inat  your 

^edto elLbie  P^^^<^^  having  had  infinsalion  that  die  said  bank- 

a  creditor  to  j^mt  had  lost  varioua  suiDB  of  monev  at  plavs  yoar  peti- 

prove,  when  the  ^         *     ^    •'  * 

reasonforhis  tionef  made  inquiries  upon  due  sttfagect^  when  your 
rbeU^Jhl'T  petitioner  was  informed^  by  one  W.  Waim  of  No.  4, 
divided  would    Caroline  Place,  Hampstead  Road,  on  the  18th  dav  of 

be  paid.  '  "^ 

August  instant^  diat  the  said  bamkrwpt  had,  in  the 
early  part  of  February  last^  lost  by  gaming  in  one  day 
2CM.  and  upwards ;  namely,  that  he,  in  the  month  of 
February  last,  lost  the  sunv  of  IdOiL  by  gaming  in  one 
day  at  nmgt  et  wdrJ* 

The  affidavit  in  soi^ort,  sworn  by  the  petitioner^ 
was  in  the  same  words^  with  the  addition,  ^  which 
information  he  this  deponent  believes  te^  be  time.'* 
A  Mr.  Watson  also  made  the  followii^  affidavit  in  sup- 
port of  the  petition :  —  ^^  That  he  knew  and  had  been 
well  acquainted  with  the  bankrupt  tar  four  years ;  that 
on  Friday  or  Saturday,  about  the  early  part  of  February 
last,  about  two  o'clock,  deponent  went  to  No.  3,  Picker- 
ing Place,  St.  James's  Street,  then  kept,  as  deponent 
believed,  by  a  person  named  Romeoj  as  a  common 
gaming  house,  and  that  he  then  saw  the  bankrupt  in 
a  room,  in  the  first  floor  playing  at  rouge  et  noir,  and 
that  the  bankrupt  staked  sums  from  52.  to  6L  on  the 

game  with  various  success ;  that  the  bankrupt  left  the 

4 
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room  about  half  past  tWD»  and  the  deponent  continued        18S5. 
in  the  room  till  seven  o'cloek  in  the  evening  of  the        

Ex  partff 

same  day ;  that  about  half  past  fom*  in  the  afternoon  of     Pebbing. 

the  same  day  the  bankrupt  again  came  into  the  room  ^  ^®  matter 

and  began  playing  at  rxmffe  et  mnr^  first  staking  5L     Campbbll 

upon  the  said  game^  ndiich  haaring  lost,,  he  gave  a  bank 

note  of  lOOL  to  a  person  at  the  table  to  get  him  change, 

who  in  a  few  minutes  returned  and  gave  bankrupt 

several  bank  notes,  and  about  twenty  soverdgna  in 

gold ;  that  the  bankrupt  then  commenced  playing  for 

iOL  the  game^  and  afterwards  for  15Z.  and  202.  the 

game,  and  lost  every  stake  he  then  played;   that  the 

bankrupt  on  that  one  day  lost  the  whole  of  the  100/.  at 

rouffe  et  noir,  and  remained  in  the  room  till  about  half 

past  six  in  the  evening,  when  he  left;  that  before  he 

left  the  room  he  exclaimed,  in  the  presence  of  deponent, 

*  D— *n  the  game,  I  will  never  oome  into  the  room  any 

more,  for  I  have  lost  ISOZ.' " 

Mr.  J*.  RusseU  for  the  petition. 

Mr.  Swanrion  and  Mr.  Keeney  contra :  «-  This  petition 
states,  that  the  petitioner  was  <^  informed"  that  the  bank- 
rupt had  lost,  &c.;  and  the  didavit  in  support  by  the 
petitioner  echoes  this.  It  is  true  that^  in  an  afikiavit 
filed  by  WaUan^  the  &ct  is  sworn  to  positively.  But  to 
stay  a  certificate  for  gaming,  the  feet  must  be  positively 
stated  on  the  petition.  If  that  be  not  done,  even  an 
uncontradicted  allegation,  <<  that  the  bankrupt  had  ad- 
mitted he  had  lost  25iL  at  one  sitting,''  is  not  sufficient ; 
ex  parte  Crcucfu  (a)  [Sir  J.  Crou :  —  There  was  no 
other  evidence  in  that  case ;  here  there  is.    Sir  6.  Bose  .- 


(a)  Ex  parte  Crouch,  3  Dea.S^Ch,  17. 
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1835.        — If  the  decision  had  been  on  that  ground  only,  it 

^ would' be  very  strong.]  .  K  a  bill  in  equi^  were  filed. 

Pebbing.      ^  establish  heirship,  it  would  not  be  sufficient  to  all^e . 
In  the^  matter  i\^i  the  plaintiff  had  been  informed  and  believed  that, 
CaupbellI     he  was  heir.  >  Even  if  the > bill. were  not  demurred  to,, 
with  what  evidence  could  he  support  his  bill?    Why, 
that  he  had  been  **  informed;*'  he  could  not  bring  evi- 
dence in  support  of  the  &ct  that  he  actually  was  heir, 
as  that  was  not  stated,  on  the  bill. 

Mr.  RusseUj  in  reply,  was  stopped  by  the  Court. 

• 

The  Chief  Judge: — It  appears  .to  me  that  the  &cts 
are  not  charged  in  the  petition  with  sufficient  precision, 
and  r  have  always  understood  that  on  a  petition  to- 
stay  a  certificate  the  facts  should  be  positively  stated ; 
but  the  majority  of  the  Court  are  of  opinion  that  the 
petition,  together  with  the  affidavit  of  WaUon^  are  suf- 
ficient; consequently  the  objection  &ils,  and  this  case 
must  proceed. 

Sir  John  Cross :  —  When  I  first  took  my  seat  in  this 
Court,  I  had  an*,  idea  that '.petitions  should  be  drawn 
with  great  precision,  and  could  not  be  amended ;  but 
I  immediately  discovered  such  not  to  be  the  case.  At 
common  law  the  record  may  be  amended — BtNisiPrius; 
so  in  this  case,  if  the  form  of  the  petition  were  bad, 
I  should  think  it  might  be  amended  instanter ;  for 
though  it  may  be  a  general  rule  that  a  petition  to 
stay  a  certificate  cannot  be  amended,  yet  that  rule,  being 
one  of  practice  only,  is  not  inflexible.  It  is  a  mere- 
technical  objection;  and  if  so,  was  not  taken  techni- 
cally in  due  time,  as  Mr.  Stoanston  did  not  state  it  the 
very  first  thing  when  he  rose  to  open  his  case ;  whereas 
it  is  a  preliminary  objection, — a  demurrer  to  the  opening. 
The  certificate  should  be  stayed 
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Sir  Gearffc  Rose :  —  The  allegation  in  this  petition  is        1885. 
only  just  enough  to  let  in  the  evidence,  but  it  is  suf- 
ficient.     Allegations  in  petitions  need  not  be  as  precise      Psrrino. 
as  pleadings  at  common  law.    «  Information  and  belief"  ^'^  the  matter 
is  unquestionably  enough  in  the  petition,  whatever  may     Campbell 
be  necessary  in  the  affidavit  in  support.     ^^  Information 
and  belief"  in  the  affidavit  is  not  enough  to  stay  a 
certificate. 

A  question  then  arose  whether  an  affidavit  in  reply^ 
filed  this  day,  could  be  read. 

Per  Curiam :  —  Read  the  affidavit,  and,  if  necessary, 
the  petition  shall  stand  over  to  have  it  answered. 

The  Chief  Judge  :  —  The  allegation  in  the  petition 
is  general,  and  the  bankrupt  answer  generally:  but 
then  the  &cts  are  more  detailed  in  the  affidavit  in 
support;  and  if  the  bankrupt  had  made  as  precise  a 
denial  as  Watson  has  made  precise  charges,  we  would 
have  some  further  inquiiy;  but  if  the  bankrupt  will 
file  evasive  affidavits,  his  certificate  will  not  be  allowed. 

Sir  John  Qross :  — The  bankrupt  does  not  deny  with 
sufficient  precision*  If  a  bankrupt  loses  20^  in  one 
day  his  certificate  is  stayed,  though  he  wins  back 
that  and  more.  The  affidavit  of  Watson  is  not  con- 
tradicted. 

The  order  this  day  made  was :  —  Certificate  stayed, 
petitioner  undertaking  to  stay  an  action  commenced  by 
him,  and  not  to  commence  any  other,  and  to  be  at 
liberty  to  prove. 

This  day  the  petition  was  in  the  paper  to  be  spoken  to,    Nov.  24^A. 
Vol.  II.  K  K 
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Mr.  Swandm  wa»  about  to  address  the  Court,  wlien 


188&. 

p'nS  Sir  G^!orpe  Boae  said:  — 1  now  concw  with  the  Chief 

In  the  matter  Judge,  that  the  allegation  in  the  petition  was  not  tuf- 

Campmll.  ficient.  I  have  indeed  much  doubt  upon  the  subject, 
and  the  inclination  of  my  own  opinion  still  is,  that  the 
allegation  is  suflBcient ;  but  as  the  other  Judges  differ 
in  opinion,  I  ought  to  incline  the  benefit  of  any  doubt 
towards  the  side  of  mercy.  But  for  that  consideration 
I  should  agree  with  Sir  John  Crrm. 

Per  Curiam: — The  petition  is  dismissed,  but  the 
petitioner  must  have  leave  to  prove,  and  assent  or 
dissent  friMn  the  certificate. 


C.  of  R. 

^01?.  7, 
1835. 

A^rcference  to 
the  commisaon- 
er  to  report  whe- 
ther a  pecuniary 
arrangement  by 
the  assignees 
would  be  bene- 
ficial to  tlie 
estate. 


Ex  parte  BR  ADSTOCK.  —  In  tlie  matter  of  WILSON. 

1  HIS  was  th«!  petition  of  the  assignees,  praying  that 
it  might  be  referred  to  the  commissioner  to  inquire  and 
report,  whether  it  would  be  beneficial  to  the  estate  that 
the  contract  entered  into  by  the  petitioners  with 
H^  Ctiffbrd  for  the  sale  of  certain  estates  belonging  to 
the  bankrupt  should  be  completed,  and  whether,  vnth  a 
view  to  the  completion  thereof,  it  would  be  Ibr  the  benefit 
of  the  estate  that  52,000/.  should  be  paid  out  of  the  pur- 
chase money  to  Ann  Wilson  and  her  husband,  as  a  con- 
sideration for  their  releasing  their  claim  to  the  estates ; 
and  if  the  commissioner  should  be  of  opinion  that  the 
contract  and  arrangement  were  beneficial  to  the  estate, 
then  that  the  same  might  be  confirmed  and  carried 
into  effect  by  the  Court  One  third  in  value  of  the  cre- 
ditors had  sanctioned  the  arrangement  at  a  meeting 
called  for  the  puq^ose. 
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Mr.  Swanston  and  Mr.  Howard  for  the  petition. 


Mr.  Ayrton  consented  for  A.  Wihon. 


1835. 


Ex  parte 

Baadstock. 

In  the  matter 

of 

Sir  George  Bose :  —  These  orders  are  periado  peUntis,       WiLaaN, 
and  would  not  protect  the  assignees  against  any  dissen- 
tient creditors  if  the  arrangement  be  not  proper,  (a) 

Refisrence  ordered. 


In  the  matter  of  6ERRISH. 

Mr.  WRIGHT.  A  docket  has  been  struck,  but  the 
time  for  opening  has  not  yet  elapsed;  the  petitioning 
creditor  is  unable  to  prove  an  act  of  bankruptcy  before 
the  docket :  he  can  prove  one  since,  and  asks  leave  to 
strike  a  new  docket. 

Per  Curiam :  —  The  rule  is  not  to  allow  a  new  docket 
to  be  struck  till  the  time  for  opening  has  run  out :  that 
rule  must  be  followed.  Applications  like  this  are  often 
made,  to  hang  up  a  fiat  in  terrorenu 

Order  refiised.  {b) 


C.  of  R, 

Nov.  7, 

1835. 

The  same  cre- 
ditor cannot 
strike  another 
docket  before 
the  time  for 
opening  has 
expired. 


(a)  As  to  the  Court  giving  its 
sanction  to  such  arrangements, 
Me  ex  pmHe  Groom^  MofU,  ^  M. 
9€5;  ex  parte  J^sffiery,  id.;  ex 
parte  Godmg^  1  Dea.^Ch.  5Q3; 
ex  parte  Farmer ,  id.  110;  ex 
parte  Hurley,  2  Deo.  Sf  Ck.  631 ; 
ex  parte  James,  3  Dea,Sf  Ch.  290 ; 
ex  parte  WiUiams,  1  Mont.^  Ayr. 

K 


689;  ex  parte  Prater,  4  Dea,  ^ 
Ch.  214;  ex  parte  De  Begnis^ 

1  M4mt.  Sf  Ayr,  277 ;  ex  parte 
JCirby,  2  Mont,  ^  Ayr,  H2;  ex 
parte  Mytlop,  2  Mont.i  Ayr.  289. 

{b)  See   ex  parte  Ueweliyn, 

2  Mont,  ^  Ayr.  298 ;  and  export* 
Jones,  2  Mont.  ^  Ayr.  102. 

K   2 
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^Nov.  ?'     ^  P^'  ALEXANDER.  —  In  the  matter  of  HOBBS. 
18S5.*        . 
"Where  on  as-     A  FIAT  issued  against  the  bankrupt  Hobis,  who  was 

^m  pitfTof     *  livery  stable  keeper ;  and  CoHinSj  a  horse  dealer,  and 
the  estate  with-  Bovill^  Were  chosen  assignees.    Collins  became  the  acting 

out  leave,  the  .  _        .  ^^^^  i      i  .  o     i 

general  rule  is    assignee.     In  August  1835  a.  sale  by  auction  oi  the 

bankrupt's  effects,  consisting  of  horses,  &c.  took  place. 
Collins  attended  at  the  sale,  and  bid,  and  became  the 
purchaser  of  several  lots,  at  prices,  as  the  petition  stated, 
considerably  less  than  the  value,  and  that  they  would 
have  produced  much  more  if  Collins  had  conducted 
himself  properly,  and  had  not  become  a  purchaser.  The 
petition  stated  that  Collins  and  several  others  agreed 
not  to  bid  against  each  other ;  but  to  meet  after  the 
sale,  and  come  to  some  agreement,  &c.,  and  that  Collins 
gave  to  each  of  the  persons  who  had  come  to  such  agree- 
ment several  sums ;  and,  as  the  petitioner  believed,  to 
each  of  them  or  some  of  them,  I9s.  6(L  a  piece,  or  there- 
abouts, and  also  a  further  sum  of  45.  6cf.  a  piece,  or  there- 
abouts, and  also  other  similar  sums  to  each  person,  (a) 
This  was  a  petition  by  a  creditor,  praying  that  Collins 
might  be  removed  from  being  assignee,  and  some  proper 
person  or  persons  chosen  in  his  room,  or  in  the  room  of 
him  and  also  of  Bavill;  and  that  Collins  might  account 
for  the  estate  of  the  bankrupt  purchased  by  or  for  him, 
and  how  the  same  had  been  sold,  and  for  what;  and  that 
Collins  might  pay  over  to  the  official  assignee  what 
should  be  found  due  in  respect  thereof  particularly  in 
respect  of  any  profit  made  on  the  re-sale  by  him  of  the 
several  geldings  mentioned ;  and  that  such  of  the  geld- 


(a)  This  is  in  pursuance  of  the  usual  plan  followed  at  what  is 
called  a  knock  out. 
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ings  as  should  not  have  been  resold  might  be  resold,         1SS5. 
and  if  they  should  not  on  such  re-sale  sell  for  the  prices       _,       _ 

^     ^  xLx  parte 

equal  to  which  Collins  purchased  them,  then  that  he     Alkxandeo. 
might  be  held  to  his  purchase ;  and  that  Coains  might  ^"  t^^ejuatter 
pay  the  costs  and  expences  of  such  re-sale  and  of  the        Uobbb. 
petition,  and  incidental  thereto. 

Mr.  BeAeBj  with  whom  was  Mr.  Wright^  for  the  peti* 
tion,  after  stating  that  the  order  made  by  Lord  Lynd- 
hurst  in  ex  parte  Badcock  (a)  had  established  the  rule 
that  an  assignee  who  purchased  part  of  the  baiikruptfs 
estate  must  be  removed,  was  stopped  by  the  Court. 

Mr.  Tioiss  for  BovUL 

Mr.  Stvanston  and  Mr.  J,  Russell  for  Collins :  —  Tlie 
assignee  ought  not  to  be  removed,  as  there  was  no  frau- 
dulent intent,  but  we  admit  that  there  must  be  an  in- 
quiry, and  an  account  of  what  gain  Collins  made  in  the 
transaction,  which,  if  any,  he  must  refund.  In  ex  parte 
TurviUe  (h)  an  assignee  bought  part  of  the  estate,  and 
a  re-sale  was  ordered,  but  the  assignee  was  not  removed. 
As  to  the  rule  stated  to  have  been  laid  down  by  Lord 
Lyndhurst  in  ex  parte  Badcock^  re  Chmdry  (a),  the  re- 
moval there  was  not  treated  of  course ;  it  was  done  after 
much  consideration,  and  on  the  ground  of  a  continued 
dealing.  The  present  petitioner  was  present  at  the 
sale,  knew  what  was  going  on,  but  did  not  object. 

Mr.  BetheUj  in  reply,  was  stopped  by  the  Court. 


(fl)  Ex  parte  Badcock,  in  the        (*)  Ex  parte  Turvtile,  3  Deo* 
matter  of  Gundry,  Mont,  ^  Mac.    6^  Ch,  346. 
231. 

K  K   3 
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1835.  Hie  Chikf  Judge  :  — 

""""^  The  general  rule  is,  that  where  a  person  charges  him* 

Alexandeb.  self  with  the  interests  of  others^  he  must  not  oppose  his 
]ii  the  matter  interest  to  theirs.     Assignees  are  especially  within  this 

Hmbb*  rule.  When  assignees  wish  to  bid,  and  become  pur* 
chasers  of  any  part  of  the  bankntpfs  estate,  they  must 
be  first  removed,  (a)  Instances  have  occurred  where  as- 
signees, who  had  purchased  without  a  previous  removal, 
have  been  allowed  to  remain  assignees,  a  re«sale  taking 
place;  but  those  latter  cases  are  exceptions  to  the 
general  rule,  which  is  that  an  assignee  who  purchases 
without  previous  permission  will  be  removed,  {b) 

(a)  See  ex  parU  Mohneuxy  a  resale,  the  purchaser  appear- 
and, 845.  ing,  but  directed  an  account;  in 

{b)  Qjf.  As  to  the  exiitenee  of  this  case  there  was  no  reiaoTa). 

this  general  rule ?  In  cr  parte  Chaduncke^  November 

In  ex  parte  Heynoldi,  5  Fes,  1807,  M.S.,  the  Lord  Chancellor 

707,  an  assignee  who  bid,  and  his  said>  ^  It  is  my  decided  clear  opi- 

co-assignee  who  permitted  the  nion,  that  assignees  cannot  in  any 

purchase,  were  both  remored.  case  purchase  for  their  own  io« 

In  ex  parte  Late^^  6  Ve:  S75^  teres! ;  the  rule^  from  the  impos- 

an  assignee  had  purchased  with-  gibility  of  the  Court  reaching  the 

out  leave;  the  property  was  re-  transaction,  is  imperative."    In 

sold,  but  the  assignee  was  not  ex  parte  LewU^  1  GA4>J.  69,  the 

removed ;  and  the  reporter,  in  a  assignee  purchased,  the  estates 

note,  says   other  cases  of  the  were  resold,  but  the  asognee  not 

same  nature  oecunred  about  the  removed.    In  ex  parte  Baieock^ 

;»me  time,  namely,  eJTjMir/e  Ton-  M<mt,6iMac,  351,  an  assignee 

iB^r,  ex  parte  Attwood^  and  Owen  who  purchased  was  ordered  to 

V.  Toutke$  received  the  same  de-  account,  and  was  removed.    In 

termination.    In  ex  parte  Jamee,  the  course  of  a  case,  heard  before 

8  Ve$,  S57i  Lord  Mldem  said  (see  Lord  Broyg/kam  in  Lincoln's  Inn 

p.  348),  assignees  could  not  pur-  Hall,  (evening  sitting,  26th  Au- 

chase  unless  they  shook  off  the  gust  1S31,  M.S.)  his  Lordship 

character  altogether.  In  ex  parte  said,  on  ex  parte  Badcock,  Montm 

Byam^  February  21, 1806,  where  ^  ilfac.  831,  being  quoted,  **  the 

a  considerable  time  had  elapsed,  language  of  ex  parte  Seynofdi^ 

the  Chancellor  refused  to  order  5  Vet,  707,  and  the  order  in  ex 
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If  assignees  could   calculate  that  there  were  any        18S9. 

ehanoes  in  their  fiivour  against  removal,  so  that  perhaps         

they  might  escape,  the  attempt  would  constantly  be    Alexandbh, 
made.     Therefore,  in  all  such  xBases,  and  though  diere  ^"  ^®  matter 
be  no  fraud,  if  any  creditor  applies  and  complains,  the        Hobbs. 
assignee  must  be  removed.     In  this  case  nothing  jus- 
tifies the  assignee,  or  takes  him  out  of  the  general  rule. 
The  biddings  here  were  more  especially  injurious,  being 
by  an  assignee  who  himself  understood  horses ;  if  he 
did  not  bid  for  some  lots,  other  persons  would  refuse 
also,  on  the  ground  that  as  the  assignee  declined  that 
horse^  there  must  be  something  bad  about  it.    My  judg- 
ment  is,  that  CoJUns  must  be  removed,  which  is  founded 
on  the  general  rule,  and  the  fiust  that  he  has  not  proved 
his  case  to  be  one  of  exception. 

Sir  John  Cross : — CoBins  is  guilty  of  a  conspiracy  and 
fraud  to  keep  down  the  biddings.  In  one  instance  he 
suffered  a  horse  to  be  knocked  down  to  another  for  less 
than  he  would  have  given,  and  afterwards  went  to  the 
purchaser  and  gave  I9s.  6J.  more  for  the  very  horse. 
CoUins  must  be  removed. 

Sir  George  Rose:  —  The  horses  were  bought  by  the 
assignee,  and  sold  again  at  a  profit,  whether  great  or 

parte  Badcock,  would  lead  to  the  hsviog  purchased  without  leaver 

conclunon,  that  the  mere  pur-  the  estate  was  resold,  but  he  was 

chase  by  an  assignee  is  sufficient  not  removed, 

ground  for  removal.    This  is  go-  See,  as  to  obtaining  previous 

ing  too  far;  to  be  sure  it  throws  leave  to  bid,  ex  parte  nwaitegj 

the  proof  of  a  good  motive  upon  l  Mani,  i  Ayr,  585;    ea  parte 

the  assignees  to  show  why  they  Beownont^  1  Mont,  ^  Ayr.  504 ; 

did  purchase."   In  ex  parte  TVr-  ex  parte  Page,  4  Madd.  459;  cji 

vUie,  3  Dea.  4"  Ch.  546,  an  as-  parte  Scrle,  I  Gl,^J,  187* 
slgnce,  who  was  also  a  mortgagee, 
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Ex  parte 
Alexandeb. 


1835.        small  is  immaterial,  and  no  offer  or  step  was  taken  to  ac- 
count for  the  difiPerence  before  this  petition  was  presented. 
Assuming  the  sale  was  perfectly  fair,  and  the  result  be- 
4n  uie^^mat4;er  j^^g^jjj  ^  ^jj^  estate,  yet  it  is  inevitable  that  the  assignee 

UoBBs.  should  account,  and  his  removal  also  would  be  the  rule, 
and  his  non-removal  quite  matter  of  &vour.  The  rule 
as  to  removal  is  doubtless  in  the  discretion  of  the  Court, 
and  has  its  exceptions.  The  admissions  made  by  CoBins 
in  this  case  call  on  the  Court  not  to  relax  the  rule, 
though  I  do  not  think  that  any  fraudulent  intent  can 
be  imputed  to  him.  The  order  of  the  Court  must  be, 
tliat  Collins  be  removed,  and  account ;  but  probably  on 
an  €iffidavit  by  him  of  the  gain  on  the  transaction,  and 
payment  thereof  to  the  official  assignee,  the  order  will 
not  be  further  enforced  against  him,  as  no  pr<^erty  now 
remains.     The  petition  as  to  Bavitt  is  dismissed. 

Ordered,  that  Collins  be  removed,  and  account,  with 
costs.  The  petition  dismissed  as  to  BoviU,  and  with 
costs  by  the  petitioner,  if  he  did  not  appear  by  the  same 
solicitor  as  Collins^  when  the  costs  may  be  set  o£ 


Ex  parte  HARTLEY.— In  the  matter  of  TRISTRAM. 

Ellen  Williams,  by  her  wiu,  dated  the  laui  of 

April  1805,  devised  all  her  messuages,  lands,  and  here- 
ditaments in  Settle  and  Giggleswick  unto  Tristram  (the 

mireiiboth  be-  ^^^'^'^^"P^)  *"^  *"®  heirs,  and  bequeathed  certain  legacies 

came  bankmpt,  amounting  to  2,0302.,  and  gave  all  the  residue  of  her 

^idr^ep^  property  to  Tristram,  his  executors  and  administrators; 

ceeds  of  one  and  if  her  personal  estate  should  fall  short  of  paying 

vere  sutncient  ,  r  j     g 

to  pay  legacies  and  mortgage  money  ;  Mcii«  the  other ;  held,  the  legacies  should  be  paid  out 
of  the  former  alone. 


C.  of  R. 

Nov.  12, 

1835. 

Two  estates 
were  devised 
charged  with 
legacies;  the 
devisee  mort- 
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the  whole  of  her  legacies,  she  charged  her  real  estates         1835. 
therein-before  devised  to  Tristram  with  the  payment  of  ■ 

such  deficiency;  and  she  appointed  TrUtram^  Itichardtony  Har^'^^ 
and  Birkbeck  executors.  EUen  WiUiams  died  in  1826.  In  the  matter 
In  1825  the  petitioners  and  John  Hartley  (since  de-  Tristram. 
ceased),  by  their  next  friend,  filed  a  bill  against  Tristram 
and  John  Airey^  executors  appointed  under  the  will  of 
one  Jame$  Hariky  deceased,  for  an  account  of  his 
estate.  Tristram^  by  his  answer,  admitted  he  was  in* 
debted  to  the  testator's  estate  in  2,5352.  On  the  12th 
of  April  1826  it  was  ordered,  that  Tristram  should  pay 
that  sum  into  court.  He  did  not  comply  with  the  order, 
but  applied  that  he  might  go  before  the  Master,  and 
propose  security  for  the  2,535/.  as  the  Master  should 
approve,  which  was  ordered.  Tristram  brought  in  be- 
fore the  Master  a  state  of  facts,  stating  he  was  seised  in 
fee  of  a  dwelling-house  and  land  in  Settle  and  Giggles- 
wick,  York;  viz.  a  dwelling-house  in  Duke-street,  Settle, 
and  two  pieces  of  pasture  land  called  Growdy  Lands  and 
Castle  Bar  Pasture ;  and  he  proposed  to  deposit  the  title 
deeds  thereof  in  the  Master's  office,  for  securing  the 
said  sum,  and  to  execute  a  legal  mortgage  when  re- 
quired. The  state  of  facts  and  proposal  did  not  state 
or  notice  any  charges  or  incumbrances  as  affecting  those 
premises.  The  Master  reported  that  the  title  deeds 
were  a  sufficient  security  for  the  sum,  and  Tristram 
accordingly  deposited  the  same  in  the  Master's  office. 
Tristram^  under  the  devise  contained  in  the  will  of  EUen 
WiUiams^  became  entitled  to  other  hereditaments  be- 
sides the  lands  called  Gowdy  and  Castle  Bar,  and  which, 
together  with  such  lands,  were  charged  as  aforesaid 
with  the  legacies,  and  were  in  possession  of  Tristram. 

In  1828  Tristram  was  desirous  to  mortgage  the 
other  hereditaments,  and  wrote  to  Mr.  Preston  as  fol- 
lows : — "  Castlebar  and  Gowdy  Lands,  and  my  motlier's 
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1835*        house  are  security^  for  2y50<ML  and  interest  to  Jamu 
'"'"''^         Harikv'9  estate,  the  remainder  of  my  Settle  estate  must 

Es  parte  ^  ^ 

HARTfXY.      iM>w  be  subject  to  the  legacies  unpaid  under  my  aunt's 
lo  the  matter  \^^  ^jy^   jj^j^  what  sum  can   you  raise  me  on  this 

TusTRAx.  kstpn^rty?"  &c.  In  1828,  Preston^  as  solicitor  for 
THa^am,  borrowed  1,500^  upon  mortgage  to  Gibon 
and  Batty  of  the  other  hereditaments.  The  petition 
stated  <^  that  the  intent  and  meaning  of  TVistram  when 
he  took  in  the  proposal  before  the  Master,  and  before  and 
at  the  time  when  Tristrcan  made  the  deposit,  and  when 
the  master  made  his  report,  and  when  Tridram  wrote 
the  letter  to  Pregton^  was  that  the  hereditaments  other 
than  the  lands  called  Gowdy  Lands  and  Castlebar  should 
be  exclusively  charged  with,  and  the  fund  to  pay  the 
unpaid  legacies  under  E,  fViUiams'  wilL" 

In  December  1829  a  commission  issued  against 
THstranu  In  1828  RiddeU  was  appointed  receiver  by 
order  of  Chancery,  and  in  July  1829  it  was  ordered  that 
Tristram  should  within  six  weeks  pay  to  BiddeU  die 
2,500/.  and  execute  a  mortgage  for  the  balance,  that 
Tristram  should  execute  all  necessary  conveyances  to 
the  purchasers. 

Default  was  made  in  payment  of  the  2,500^  and  the 
hereditaments  were  accordingly  in  January  1830  sold 
in  four  lots;  and  lot  1,  being  the  house  in  Setde 
was  sold  for  200/^  and  lot  2,  being  the  lands  called 
Oowdy  Lands,  was  sold  to  W.  Birkbeck  for  the  sum  of 
1,800/.,  and  lots  3  and  4,  being  the  lands  of  Castlebar, 
were  sold  to  W.  BoUand  Esquire  for  985^  and  105JL 

Birkbeck  insisted  upon  having  the  unsatisfied  legacies 
under  Ellen  WiUicand  will  satisfied  before  he  would 
complete  his  contract  for  purchase. 

In  Nov.  1831  the  property  mortgaged  to  Gibon  and 
Batty  was  sold  under  the  bankruptcy  for  1,000/.  more 
than  sufficient  to  satisfy  the  last-mentioned  mortgagees. 
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This  was  the  petition  of    Jamu  Hartley   and  Mary        1835. 
Hmmah  Hartltyy  infiuits,  by  their  next  friend,  praying        — — 
that  the  produce  of  the  sale  of  the  property  mortgaged      Hartlay' 
to  Gikon  and  Batty^  which  r»iained  after  satisfaction  '°  ^^  matter 
of  such  mortgage^  might  be  declared  subject  to  the  pay*    Tusteam. 
ment  of  the  unsatisfied  legacies,  and  that  an  order  might 
be  made  for  payment  to  Ridddl  (the  receiver)  of  such 
part  of  the  produce  of  such  sale  remaining  after  satis* 
faction  of  the  mortgage  to  Gilsan  and  Batty  as  ought  to 
be  paid  or  made  good  in  respect  of  the  unsatisfied 
legacies  and  the  interest  thereof. 

* 
Mr.  BethM  and  Mr.  E.  Montagu  for  the  petition. 

Mr.  SuHJOutan  and  Mr.  J.  Russelli  canird .-  — When  the 
Court  of  Chancery  accepted  the  bankrupt's  interest 
in  the  estates,  they  were  subject  to  the  legacies,  a  fact 
which  the  Master  must  have  known,  as  the  abstract  of 
title  must  have  been  before  him.  The  occurrence  of 
the  bankruptcy  creates  a  material  difierence;  for  as- 
suming that  the  petitioners  could,  as  against  the  bank- 
rupt, and  as  against  the  legatees,  have  thrown  the 
legacies  on  the  other  estate,  yet  they  cannot  do  so 
against  the  assignees.  This  difference  rests  on  the 
distinction  between  a  lien  on  the  property  and  a  per- 
sonal liability.  In  cases  like  the  present  the  lien  is 
personal,  and  is  lost  by  the  property  passing  into  other 
hands.  The  assignment  in  bankruptcy  is  a  conveyance 
for  a  valuable  consideration,  nevertheless  the  assignees 
take  subject  to  any  specific  lien ;  but  ad  there  was  no 
specific  lien  in  this  case,  the  moment  the  assignment 
took  place  to  the  assignee  that  lien  became  extinct. 

Mr.  BetheUi  in  reply :  — The  petitioners  do  not  depend 
on  any  special  contract,  nor  upon  the  covenant  by  the 
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18S5.        mortgagor.     The  lien  of  the  petitioners  on  the  estates 

is  created  by  the  mortgage  made  by  the  bankrupt. 

Hartley.      The  bankrupt  took  the  estate  subject  to  a  charge,  to 

In  the  matter  ^hi^h  another  estate  was  also  liable ;   and  the  peti- 

Tristram,     tioners,  having  a  subsequent  security,  are  entitled  to 

have  the  charge  partly  provided  for  out  of  the  other 

estate.     All  equities  binding  the  bankrupt's  estate  bind 

the  assignee  of  that  estate. 

The  Chief  Judge  :  — 

This  is  not  a  question  between  the  legatees  and  the 
petitioners,  but  between  the  assignees  of  the  mortgagor 
and  the  mortgage^es.  At  the  bankruptcy  of  the  mort- 
gagor he  possessed  the  equity  of  redemption  of  the 
premises  in  question,  and  he  also  possessed  other 
premises  under  the  will  charged  with  some  legacies 
unpaid  at  the  bankruptcy.  The  mortgaged  estate 
being  sold,  the  assignees  claimed  that  the  unsatisfied 
legacies  should  be  paid  out  of  the  purchase  money  of 
that  sale. 

The  petitioners  (the  mortgagees),  as  the  surplus  then 
left  would  not  pay  their  mortgage  debt,  insist  that  the 
legacies  should  be  charged  on  the  other  estates,  a  charge 
which  the  estates  are  able  to  sustain. 

If  this  were  a  question  between  an  execution  creditor, 
mortgagee,  and  assignee,  and  all  the  proper^  of  the 
bankrupt  were  seized  under  the  execution,  then  Robins 
son  V.  Tonge^  the  case  mentioned  in  Aldrich  v.  Cooper  (a), 
would  enable  the  estate  to  cast  the  execution  creditor 
on  the  unincumbered  property.  It  has  been  so  decided 
even  on  an  extent  in  aid. 

If,  on  die  other  hand,  there  had  been  a  special  con-» 


(fl)  Aldrich  v.  Cooper^  8  r«.  383. 
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trdct  by  the  mortgagee  to  bear  part  of  the  legacies,  he        1835. 

must  have  abided  by  it;   but  the  contract  arises  by        

deposit  of  a  deed  creating  an  equitable  mortgage.     I      Hartley. 
consider  this  case  as  if  a   legal  mortgage  had   been  ^"  ^^^  matter 
executed.  The  legacies  are  charged  by  the  will  through      Tbistrau. 
which  the  bankrupt  derives  his  title,   and   I  am   of 
opinion  the  petitioners  may  call  on  the  legatees  to  take 
their  legacies  out  of  the  estate  not  incumbered ;  oi*  if 
they  have  already  taken  out  of  the  petitioners  estate, 
they  may  stand  in  the  shoes  of  the  legatees. 

The  bankruptcy  makes  no  difference,  as  the  assignees 
take  subject  to  all  equities  which  were  good  against  the 
estate  before  the  bankruptcy.  The  petitioners  are  en- 
titled to  have  the  monies  arising  from  the  sale  applied 
to  the  legacies. 

Sir  John  Cross  :  — 

This  question  depends  on  this  allegation  in  the  pe- 
tition, viz. — "  That  the  intent  and  meaning  of  THstram^ 
when  he  took  in  the  proposal  before  the.  master,  and 
before  and  at  the^time  whm  Tristram  made  the  deposit, 
and  when  the  master  made  his  report^  and  when  Tris- 
tram wrote  the  letter  to  Preston^  was,  that  the  heredita- 
ments, other  than  the  lands  called  Gowdy  Lands  and 
Castlebar,  should  be  exclusively  charged  with,  and  the 
fund  to  pay  the  unpaid  legacies  under  E.  William^ 
wiU.*'  Was  that  the  contract?  This  must  be  collected 
from  the  circumstances  of  the  case,  there  being  no 
express  contract. 

The  facts  are,  the  master  was  to  be  satisfied  of  the 
value  of  the  deposit ;  that  value  would  depend  on  the 
amount  of  incumbrances  thereon ;  the  bankrupt  put  in 
an  affidavit  of  the  value,  and  did  not  mention  any 
thing  about  the  incumbrances ;  the  master  must  have 
perceived  by  the  will  that   the  legacies  were  charged 
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1835.        ^°  ^^  land,  and  he  must  hare  been  convinced  either 
■         that  the  legacies  were  satisfied,  or  if  not,  that  they  ware 

Hartle^.  charged  on  aome  other  estate. 
In  the,  matter  The  bankrupt  sent  instmctions  for  a  second  mort- 
TsTSTSAM.  fS^^9  stating  that  all  the  legacies  were  charged  on  the 
mortgage  estates.  Where  is  this  mortgage  deed?  It 
prdbably  states  the  very  &et;  he  mortgages  for  value; 
and  as  to  the  legacies,  when  the  estates  are  sold,  there 
is  enough  to  pay  them  and  leave  a  surplus. 

This  convinces  me  that  the  allegation  in  the  petition 
is  true,  and  that  he  must  have  communicated  his  intent 
at  the  time  of  the  deposit;  and  that  he  at  that  time 
intended  the  legacies  to  be  charged  solely  on  his 
ronaining  estate. 

If  the  bankrupt  had  the  power  to  transfer  the  charge 
to  his  remaining  estate,  he  has  exercised  that  power, 
and  as  against  him,  it  is  clear  the  petitioners  are  entitled 
to  a  charge  on  the  settled  estate. 

Bankruptcy  creates  no  difference ;  the  assignees  take 
subject  to  any  equities  binding  the  estate. 

Sir  George  Rose  : — 

The  case  is  not  one  which  regularly  would  come 
before  us ;  it  would  be  more  correctly  tried  in  another 
Court  The  petitioner,  however,  are  wise  in  coming 
here»  such  being  the  shortest  and  cheapest  course. 

There  is  nodiing  in  the  ai^uments  against  the  pe- 
tition. The  party  having  the  entire  interest,  sudi 
interest  is  chargeable  to  realize  all  the  interests  of  the 
l^atees.  The  difficulty  was,  how  far  the  acts  of  the 
parties  would  exclude  them.  It  appeared  that  there 
was  something  in  the  intent  of  the  parties,  that  the 
legacies  should  be  thrown  on  particular  property,  and 
so  forego  what  otherwise  would  have  taken  place ;  the 
only  question  is,  how  far  the  principle  that  the  bank- 

14 
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rupt's  interest  is  to  be  carried  to  the  utmost  extent  of        1835. 
satisfying  the  claims  against  it,  is  to  be  arrived  at,  and 
how  far  bankruptcy  alters  that.     It  Ls  not  a  personal      Hartley. 
equity  against  the  bankrupt ;  those  who  take  by  opera-  ^"  *"®  matter 
tion  of  law,  as  assignees,  take  subject  to  all  equities  which     Tristram. 
bound  the  estate :   here  the  assignees  are  bound  as  the 
bankrupt  would  have  been. 


Ex  parte  STONE.— In  the  matter  of  WHITEHEAD.  c.  of  R. 

^  ^ow.  25, 

A  NOTICE  of  motion  had  been  given  for  a  former  1835. 

day,  but  abandoned.  On  an  abandon- 
Mr.  Swanstan  now  applied  for  the  costs  of  the  aban-  motion,  the 
doned  motion ;    he  stated  he  had  not  an  affidavit  of  ^^^^^. 
service  of  the  motion  on  the  day  for  which  notice  was  ▼itofsenricc 
given,  but  tliat  he  now  had,  which  was  sufficient  in  future  day. 
equity. 

Per  Curiam :  — The  Court  will  follow  the  practice  in 
equity. 

Costs  ordered. 
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Ex  parte  THOMPSON.  —  In  the  matter  of  WYATT  c  of  IL 

and  THOMPSOK  May  5, 

Ez  parte  CATER.  — In  the  matter  of  WYATT  and  J^  21, 

THOMPSON.  ^^^  ^2, 

1835. 

Edmund  barber  in  ISOS  devised  aU  his  real  '^^Jf ' 

and  personal  estates  to  trustees,  in  trust  to  pay  the  xiie  Court  can 

rents  and  interest  to  his  dauffhter  for  life,  remainder  ®"^,';  ****  '"^^ 

o                            '  an  allowanoe 

to  her  children.     This  daughter  was  also  entitled  to  out  of  real 
Other  property  imder  the  will  of  her  grandfather.     In  a  refwence 
1808  she  married  Thompson  (the  bankrupt).     No  set-  ^J^-"^^ 
tlement  was  made  on  the  marriage,  of  which  there  were  ^  report  as  to 
eleven  children.     In  1831   a  joint  commission  issued  The  Court  can 
against    Thompson  and    Wyatt.      At    the   bankruptcy  j^^^*'^*^'' 
much  of  the  wife's  property  had  been  disposed  of  in  Th«  ^J^ole  in- 
various  ways.     What  remained,  and  continued  vested  be  given, 
in  the  names  of  the  trustees,  consisted  of  2,96721  three  ^{  w^mi. 
per  cent,  consols,  the  annual  dividends  on  which  were  out  of  225/.,  is 

A  fair  allowance^ 

89Z.,  and  of  some  of  the  estates  devised  by  her  father,  Order  made 

whose  annual  rental  was  158/.  (subject  to  deductions  for  g^™    ^  ^ 
taxes,  &c.),  the  annual  net  produce  of  all  of  which  (after 
deductions  for  taxes)  was  225/.     The  wife  also  claimed 
Vol.  IL                     l  l 
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1835.  5,0002.  under  a  suit  in  eqmty  arising  out  of  the  sale  of 

^  certain  of  her  estates;  but  it  appeared  doubtful  whether 

Thompson  this  claim  would  be  successful.     She  further  claimed 

ex  parte  dower  out  of  all  her  husband's  real  estates  sold  by  the 

Cater.       assignees,  and  had  received  502.  to  release  her  dower 
Id  the  matter  . 

of  m  one  estate. 

Wyatt  On  the  5th  of  May  1835  the  wife  presented  a  peti- 

and  aoother;  * 

May  5       ^^"'  praying  for  an  allowance  out  of  the  estates  of 

1835.        which  her  husband  was  possessed  in  her  right. 

Mr.  Stoanstan  appeared  for  the  petition,  and  stated 
that  the  trustees  would  act  under  the  order  of  the 
Court. 

Mr.  Stephens^  for  the  assignees,  contended  that  there 
ought  to  be  a  reference  to  an  officer  of  the  Court  to 
certify  the  amouilt  of  the  estates  of  whidi  the  husband 
was  seised  in  right  of  his  wife,  and  that  the  trustees 
must  be  before  the  Court. 

The  order  made  by  the  Court  was :— On  the  trustees 
appearing  and  consenting,  let  the  usual  reference  be 
made  to  Mr.  Gregg j  to  ascertain  what  property  the  bank- 
rupt was  entitled  to  at  the  bankruptcy  in  right  of  his 
wife,  and  to  approve  of  a  proper  settlement  to  be  made 
on  the  wife. 

Mr.  Gregg  made  his  report,  certifying  at  length  the 
amount  of  property  to  which  the  bankrupt  was  entitled 
at  his  bankruptcy,  and  that  it  was  alleged  the  wife  was 
wholly  without  the  means  of  supporting  her  numerous 
£unily,  and  that  the  dividends  of  the  2,9672.  consols 
(amounting  to  892.),  and  the  annual  rents  of  the  real 
estate,  amounting  to  1582.,  (subject  to  deductions,) 
ought  all  to  be  settled  on  her  to  her  separate  use,  with- 
out anticipation,  during  h^r  life. 
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The  wife  presented  a  petition  to  confirm  this  report.        18Sd. 

The  assignees  presented  a  cross  petition,  praying  thiU;         " 

the  report  might  not  be  confirmed,  (a)  THoimoii 

and 

Mr.  Swandonf  in  6upp(Mrt  of  the  wife*s  petition^  was        Catsb. 
stopped  by  the  Court,  '"  the^  matter 

Wyatt 

Mr.  J.  RusseB  and  Mr.  SUphent^  contrd,  contended 

Jtuu  21 
the  Court  had  no  jurisdiction  to  make  the  order,  but         IQS&, ' 

that  if  there  existed  jurisdiction  yet  the  order  went  too 

far;  that  the  assignees  had  been  in  possession  of  the 

rents  and  profits  ever  since  the  bankruptcy,  which  there*- 

fore  sliould  not  be  included  in  the  order.     Hie  wife  is 

entitled  to  a  proportion  only, — not  to  the  whole  of  the 

property ;  Burdan  t.  Deane  {h) ;  Bere^brd  v.  Hobscn  (c) ; 

Jacob  T.  MorJmf  (d).     The  assignees  therefore  object  to 

the  amount  of  the  allowance^  and  submit  that  a  moiety 

of  the  whole  would  be  sufficient  to  give  the  wife. 

Mr.  N.  EBuoHj  for  the  trustees,  submitted  to  the  order 
of  the  Court 

Per  Curiam : — Reduce  the  amount  to  200/. ;  that  is, 
take  the  69JL,  the  annual  dividends  of  the  stock,  and 
take  lllL  from  the  rents  and  profits  of  the  estate, 
making  together  20021,  costs  of  both  parties  of  the  for*^ 
mer  petition,  of  this  reference,  and  of  this  application, 

(a)  It  was  observed  by  the  (fi)  Burdon  y,  Deane,  2  Fes. 

Court,  that,  in  strictness,  the  as*  jun.  607. 

ngnees  ought  to  have  presented  (c)  Bereifordv.HobsonylMadd. 

a  petition  of  exceptions  to  the  362. 

r^ort;  but  the  point  was  waived,  (d)  Jacob  v.  Motley,    I  Atk* 

and  the  matter  argued  as  if  the  1 92. 
assignees  had  excepted  to  the 
report. 
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1835.        out  of  the  surplus  rents;  and  let  the  order  be  from  the 
-"^^        date  of  the  bankruptcy. 

Ex  parte 
Tbomfson 

and  The  assignees  presented  a  petition  of  re-hearing, 

^ATKnf       stating,  that  the  net  annual  produce  of  the  rents  of  the 
In  the  matter  real  estates,  after  payment  of  the  taxes  and  other  out- 
Wyatt        goings,  was  only  1352^ ;  so  that  the  whole  net  produce 
and  another,    ^^f  ^|.  ^nd   of   the  consols  amounted  to  225t   per 
^^OQ         annum  only.     The  petition  also  objected,  the  Court 
I835!        ^^  ^^  jurisdiction  to  make  the  order,  which  could  only 
Jan.  12,       be  on  bill  in  equity ;  that  if  it  had  jurisdiction,  yet  no 
1836«        such  allowance  could  be  made  out  of  real  estate;  that 
the  allowance  of  2002L  per  annum  was  excessive;  and 
that  part  of  the  sum  ordered  to  be  paid  the  wife  for 
arrears  of  her  allowance  since  tlie  bankruptcy  consisted 
of  interest  and  rents  received  by  the  assignees  since  the 
bankruptcy. 

Mr. «/.  Russell  and  Mr.  Stephens  for  tlie  assignees :  — 
A  wife  has  no  equity  to  any  allowance  out  of  real 
estates,  Burdon  v.  Deane  (a) ;  and  in  Stanton  v.  Hall  (ft) 
it  was  decided  that  the  wife  had  no  equity  to  any 
allowcmce  out  of  an  annuity  charged  on  real  estates; 
and  it  has  been  held  that  a  purchase  made  by  a  man  in 
the  joint  names  of  himself  and  his  wife,  is  void  as  against 
the  creditors,  as  being  within  the  statute  of  frauds, 
Glaister  v.  Hewer  (c) ;  and  in  Macawley  v.  Phillips  (rf) 
it  was  held,  the  husband  was  entitled  to  the  income 
of  his  wife's  equitable  interest,  unless  he  received  some 


(a)  Burdon  v.  Deane,  2  Fes.  See  Walker  v.  Burrowt^  1  Mir, 

jun.  609.  93;  Crispy,  Pratt,  Cro.  Car.  548; 

{b)  Stanton  v.  HaU,  8  Russ.  $-  Liliy  v.  Osbom,  3  P.  Wms.  298 ; 

Myl.  1 75.  Tucker  v.  Cook,  Style,  288. 

(c)   Glaister  v.  Hewer,  8  Fes.  (rf)  Macawley  \.  Phillips,  4  Fes. 

195}    9  Fes.  12;     11    Ves.  377.  15. 
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fortune  with  her,  or  had   run  away  with  a  ward  of        )836. 

Court     If  the  Court  should  be  of  opinion  that  the  wife        

is  entitled  to  a  settlement  out  of  real  estates,  yet  she  is  Thompson 
not  entitled  to  the  whole  value.    It  is  true  that  the  whole  ®"^ 

ex  parle 

was  given  in  ex  parte  Ccymgame  (a),  and  in  Vanderumker        Cater. 
V.  DesboTfmgh  (J) ;  but  those  cases  are  disapproved  of  in    °  '  e^atter 

Wright  v.  Morley  (c),   which  is  followed  by  Beresford       Wyatt 

rr  I         /  ji\  UKi  another. 

V.  Hobson.  (d) 

There  is  a  distinction  between  a  settlement  out  of 
.the  principal,  and  one  out  of  a  life  interest 

The  wife's  claim  here  is  to  the  interest,  for  that  her 
husband,  being  bankrupt,  is  unable  to  maintain  her; 
but  though  she  is  at  present  entitled  to  the  rents,^yet  if 
her  husband  hereafter  obtain  his  certificate,  and  be 
able  to  maintain  her,  the  assignees  would  then  become 
entitled  to  take  her  interest  If  the  wife  is  otherwise 
provided  for,  Bhe  is  not  entided  to  this  equity ;  Aquilar 
V.  Aquilar,  (e)  Therefore  the  order  ought  to  be  so 
qualified  as  to  give  the  assignees  right  to  reclaim  the 
interest,  if  the  bankrupt  ever  become  capable  of  sup- 
porting his  wife. 

Mr.  N.  EUisan  appeared  for  the  trustees,  and  sub- 
mitted to  the  order  of  the  Court 

Sir  G.  Base :  —  If  that  ever  occurs,  apply  again  to 
the  Court     The  difficulty  is,  how  to  carry  into  effect 

(a)  E*  parte  Coyiagame,  1  Atk.  4  £ro.  C.  C.  159 ;  Oswell  v.  Pro- 

198.  hert,  8  Fes.  jun.  680;  Burdon  v. 

ifi)  Vandenankerv.Detboroughy  Deane,  8  Fes,  }un,  607;  Broum 

8  Vem,  96.  ▼.  Clarke^  3  Fes,  166 ;  and  Lumb 

(c)  Wright  V.  Morley,  11  Fes,  v.  MUnes,  5  Fes.  517. 

21.  {e)  Aquilar  v.  AqttUar,  5  Mad. 

(d)  Beresford  v.  Hobson,  I  Mad,    414. 
362.     And  see  Pryor  v.  Hill, 
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1836.  the  desire  of  the  Court  to  accomplish  that  which  is  best 

for  the  wife.    It  appears  to  me  qaestionable  wfaedier 

TuoiiPsoN  ^he  reference  to  Mr.  Gregg  should  ever  have  been 

^^^  ^  made ;  and  it  also  appears  to  me  that  he  has  not  made 

ex  parte  *  ^ 

Cateb.       the  correct  report.    If  the  assignees  eaxinot  obtain  pos- 
^  ^J^^^^'  session  of  the  properly  without  coming  to  equity,  this 
Wyatt       Court  can  impose  equitable  terms.     What  Mr.  Stqfken^ 
says  is  entitled  to  consideration ;  but  as  to  this  being 
real  property,  I  do  not  perceive  that  creates  any  dis» 
tinction,  though  it  possibly  may.     Speaking  with  the 
greatest  respect,  I  must  say  Mr.  Gregg  has  not  executed 
the  order  properly.    The  order  speaks  of  **  a  propor- 
tion."   I  am  not  aware  whether  that  is  the  usual  order 
in  equity.    The  right  course  was,  to  send  it  back  to 
Mr.  Gregg  to  reconsider  his  report  as  to  the  quantum^ 
This  Court,  however,  took  on  itself  to  execute  that  part 
of  the  order.    No  particular  proportion  has  ever  been 
fixed  upon.     The  usual  guide  to  the  Court  is>  what 
would   the  creditors   benevolently  widi  to  be  given? 
Therefore  the  subject  of  reference  to  Mr.  Gregg  was 
correct ;  and  though  perhaps  more  has  been  given  to 
the  wife  in  this  instance  than  is  strictly  justifiable,  yet 
I  am  at  present  unwilling,  under  the  circumstances^  to 
disturb  the  report.    Then  as  to  the  rents :  the  assignees 
declare  they  received  them  as  assignees;   if  so,  they 
took  as  trustees  with  knowledge  of  the  trust, — ^not  as 
trustees  receiving  imder  a  strict  legal  right     There- 
fore giving  the  bygone  rents  was  perfectly  correct  as 
against  trustees ;  but  we  must  not  leave  the  assignees 
in  any  difficulty. 

The  Chief  Judge:  —  My  difficulty  is  as  to  the 
amount  of  the  allowance  made  to  the  wife.  The  Court 
would  not  have  given  200/.  if  apprized  that  the  net 
proceeds  were  but  225/.     But  as  to  the  general  prin- 
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ciples  of  law  on  which  the  judgment  of  the  Court  was  18S6. 

founded,  my  opinion  remains  unshaken.    The  husband  ^TZ^rte 

must  himself  have  come  to  equity,  and  it  has  over  and  Tbompsqn 

over  again  been  decided  that  the  assignees  of  a  bank-  ^,  ^^^ 

rupt  take  his  property  subject  to  all  the  equities  to  Catbb. 

which  it  was  liable  in  the  hands  of  the  bankrupt.  of 

Then  what  riirht  would  the  wife  have  against  the       Wy4tt 

®  o     XT  and  another* 

husband,  he  applying  to  equity  ?    Here,  it  is  true,  the 

wife  applies;   yet  the  assignees  being  officers  of  the 

Court,  we  have  the  same  power  over  them  as  if  they 

themselves  applied.     That  this  is  real  property  is  not 

a  sound  objection*     There  is  no  principle  on  which  to 

foupd  any  distinction  between  realty  and  personalty; 

the  same  equity  attaches  to  both ;  and  there  is  no  case 

where  the  contrary  is  established,  though  there  is  a 

report  where  the  Master  of  the  Rolls  doubted  whether 

it  had  ever  been  done;  but  it  was  done  in  GriffUK^ 

ease  (a) ;  and  in  some  of  the  cases  jwhere  it  has  been 

revised  the  refusal  wa^  not  on  account  of  its  being 

re^^.    There  is  no  jiuthority,  therefore,  to  show  that 

our  judgment  is  incorrect     I  should  however  wish  the 

amount  reduced. 

Sir  John  Cros$ :  —  This  Court  can  enforce  the  equity 
asked  only  while  it  has  the  funds  in  Court.  As  to  amount, 
it  is  difficult  to  draw  the  line,  as  it  formerly  was  as  to 
illusory  appointments.  Still  I  wish  to  follow  Wright 
V.  Morley  (i),  and  not  give  the  whole  to  the  wife.  The 
Court  went  rather  too  far  in  adopting  the  suggestion 
of  the  Registrar. 

Per  Curiam :  —  Originally  Gregg  gave  the  whole  sum, 
which  the  Court  reduce  to  20021  Must  not  the  matter 
be  referred  back  to  Mr.  Gregg  f 

(a)  GrijffHh'$  case,  akin,  1 10.        (b)  Wright  ▼.  Morlei/,  1 1  Fes.  21. 
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1836. 

Ex  parte 
Thompson 

and 

«r  parte 

Catsb* 

In  the  matter 

of 

Wtatt 

and  another. 


Mr.  Stoamton :  —  Not  here ;  because,  as  the  &cts  of 
the  case  are  clearly  before  the  Conrt,  it  can  itself  act. 

Mr.  Stoamton  and  Mr.  BeUuMj  comtrd^  dedined  ad- 
dressing the  Court. 

Mr.  J.  Russell :  —  As  the  counsel  for  the  respondents 
decline  to  address  the  Court,  they  adopt  the  suggestions 
of  the  Court  as  their  speeches,  and  I  therefore  have  a 
right  to  reply. 

Per  Curiam :  —  This  is  a  peculiar  case.  Had  it  not 
better  be  settled  by  arrangement  ?  Reduce  the  sum  to 
175i 

Mr.  N.  EUiaon^  for  the  trustees,  applied  for  costs. 

Per  Curiam :  —  Let  the  amount  of  allowance  be  re- 
duced to  175Z.;  the  costs  of  the  trustees  out  (^  the 
fund  in  the  first  instance;  Mrs.  TfwmpsofCs  costs  out 
of  the  fund  also;  costs  of  the  assignees  out  of  the 
estate. 


Cof  R. 

Jan.  Id, 

1836. 

A  reference  for 
scandal  Ls  on 
motion  of 
eoiunse* 


Ex  parte  GOMM.  —  In  the  matter  of  GOMM. 

Mr.  6.  ANDEJtDON  asked  to  refer  an  affidavit  for 
scandal,  and  that  the  Court  woidd  answer  the  petition 
instanter. 

Per  Curiam :  — There  is  no  necessity  for  a  petition  to 
refer  for  scandal ;  it  is  a  motion  of  course. 
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Ex  parte  HALL.  —  In  the  matter  of  HALL*  C.  of  R. 

Jan.  13, 

1  HIS  was  a  petition  by  the  bankrupt  for  an  assign-  ^^  «  ^^  ^^ 
ment  of  the   bond,  the  fiat  having  been  annulled  for  not  order  the 
want  of  a  good  petitioning  creditor's  debt.  ngned,  vitfaout 

evidence  of  the 
amount  of  da- 
Mr.  Swanston  and  Mr.  Dixon  for  the  petition :  — This  m«ge; 

•  1 .       .  1  •  1 '    I**  this  case  a 

IS  an  application  under  6  Greo.  4.  c.  16.  s.  13.,  which  reference  was 
enacts  that  the  petitioning  creditor  shall  give  bond  to  ^^i^^^ 
the  Lord  Chancellor  in  the  penalty  of  200Z.,  to  be  con-  point- 
ditioned  for  proving  his  or  their  debt  or  debts,  &C.,  and 
also  for  proving  the  party  to  have  committed  an  act  of 
bankruptcy,  &&,  and  to  proceed  on  such  commission; 
but  if  such  debt  or  debts  shall  not  be  really  due,  or  if, 
after  such  commission  taken  out,  it  be  not  proved  that 
the  party  had  commited  an  act  of  bankruptcy  at  the 
time  of  issuing  the  commission,  and  it  shall  also  appear 
that  such  commission  was  taken  out  fraudulently  or 
maliciously,  the  Lord  Chancellor  shall  and  may,  upon 
petition  of  the  party  or  parties  against  whom  the  com- 
mission was  so  taken  out^  examine  into  the  same,  and 
order  satisfaction  to  be  made  to  him  or  them  for  the 
damages  by  him  or  them  sustained,  and  for  the  better 
recovery  thereof  may  assign  such  bond  or  bonds  to  the 
party  or  parties  so  petitioning,  who  may  sue  for  the 
same  in  his  or  their  name  or  names.  [Sir  J.  Cross :  — 
The  Court  cannot  assign  the  bond  till  informed  of  the 
amount  of  the  damage.  The  Chief  Judge  :  —  The  act 
speaks  of  malice  being  added  to  the  want  of  the  requi- 
sites.] It  has  never  been  the  practice  to  call  on  the 
parties  to  prove  the  amount  of  damage  to  the  Great 
Seal.  The  petitioner  proves  malice,  and  the  want  of 
the  requisites,  whereon  the  assignment  is  of  course ;  ex 
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1886.       parte  KxrshaWy  ex  parte  Stephens,  (a)     [Sir  G.  Ro^ :  — - 
„  Those  cases  were  before  6  Geo.  4^  c  16.  s.  13.    The  act 

JEx  parte 
Hall.        then  in  force,  5  Geo.  2.  c.  30.  s.  23.,  uses  the  words 

In  the^  matter  cc  party  grieved'']  It  is  submitted  that  «  party  grieved" 
Hall.  and  ^  bankrupt''  have  the  same  meaning.  [Sir G.  Rose: 
—  Yes ;  there  is  a  decision  to  that  effect*  The  Chief 
Judge  :  —  Lord  Henley  says,  the  word  ^  bankrupt"  was 
inserted  to  obviate  doubts  in  Smithy  v.  Edmonson,  3  East, 
302.]  The  assignee  of  the  bond  brings  an  action 
thereon,  under  which  it  is  the  peculiar  province  c^  the 
jury  to  assess  the  damages.  If  any  proof  as  to  damage 
is  requisite  here,  it  rather  lies  on  the  other  side  to 
prove  that  the  damage  does  not  amount  to  2002.  The 
jurisdiction  of  this  Court  is  a  compound  of  punishment 
and  recompense.  By  the  words  of  the  13  th  section  the 
Court  b  to  *^  examine  the  same;"  diat  is,  the  same 
"  fraud**  or  *<  malice,"  ♦*  and  order  satisfaction,"  —  not 
examine  the  amount  of  satisfaction ;  and  then  is  to  as- 
sign the  bond  for  better  recovery  thereof,  which  latter 
words  would  be  useless  if  the  Court  had  already  settled 
the  amount.  Why  send  the  parties  to  law,  if  the 
amount  of  damages  is  settled  by  the  Court  ?  Why  may 
not  the  Court  order  the  damages  to  be  paid  at  once? 
Besides  which,  it  is  decided,  that  on  an  assignment  of 
the  bond,  neither  more  nor  less  than  the  penalty  can  be 
recovered.  In  ex  parte  Lane  (b)  the  Lord  Chanodlor 
says,  ^  If  I  assign  the  bond,  I  not  only  decide  that 
there  was  a  malicious  motive^  but  I  cannot  measure  the 
damages ;  the  petitioner  must  have  the  200L ;  he  cannot 
have  more  cnr  less."  And  his  Lordship  refiers  to  the 
cases  at  law  deciding  the  same  point  (c);  and  in  ex  parte 

' — — ' • r- 

{a)  Ex  parteKirshaw,exparte  Rep.  500;   Smiiky  y,  Edmonson^ 

Siephens,  6  Fes.  2.  5  East,  23 ;  e»  parte  Gaynor, 

(5)  Ex  parte  Lane,ll  Fes.AlS,  i  Atk.  144. 
(c)  Smiih  V.  Broomhead,  7  Ten 
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jRimene  (a)  the  Chancellor  confirms  that  doctrine,  and»        1636. 
to  avoid  the  difficulty,  ordered  302.  to  be  paid>  and  the        "— "^ 

bond  to  stand  as  security.  Itljax^ 

lo  the  matter 
Mr.  BeiheUy  contrdy  was  stopped  by  the  Court.  of 

Hall. 

The  Chief  Judge  :  — 

The  object  of  the  13th  section  of  6  Geo.  4.  c  16.  was 
to  give  compensation  for  the  injury  done ;  not  to  impose 
a  specific  penalty  of  neither  more  nor  less  than  200/. 
The  Court  is  not  bound  to  assign  the  bond,  but  may 
either  itself  assess  the  damage,  and  then  assign  the 
bond  limiting  the  amount  to  be  recovered  thereunder, 
or  may  order  any  amount  of  remuneration  indepen- 
dently of  the  bond.  Here  the  party  states  no  facts  en- 
abling the  Court  to  assess  the  damages,  therefore  there 
must  be  a  reference  to  one  of  the  deputy  registrars  to 
ascertain  the  amount  of  damage.  This  Court  has  al- 
ready exercised  its  jurisdiction  of  assessing  the  damages 
in  re  Clarke  (&),  where  the  amount  was  limited  to  28£, 
and  the  bond  (M*dered  to  stand  as  security  for  that  sum. 
In  ex  parte  Gayter  (c)  Lord  Hardwicke  said,  ^^  It  was  in 
the  breast  of  the  Court,  where  the  bankruptcy  was  a 
doubtful  case^  and  the  commission  superseded,  either  to 
direct  an  inquiry  before  a  master  of  the  damages  sus« 
tained  by  the  bankrupt,  or,^  &c.  And  in  Smith  v.  Brooms 
head  {d)  Lord  Kenyan^  after  citing  this  dictum  of  Lord 
HardwiM^i  says,  **  Now  that  is  weighty  authority ;  and 
according  to  that  the  Lord  Chancellor  may  either  assess 
the  damages,  or  enable  the  plaintifi*  to  recover  the  whole 
penalty  of  the  bond."     In  Smithy  v.  Edmonson  (e)  Lord 

(a)  Ex  parte  Rmene,  14  Ve$.  (d)  Smith  ▼.  Broomheady  7  Ter. 

600.  Rep.  505. 

(i)  Court  of  Review,  1832.  ie)    Smithy    v.  Edmoruon,  3 

(c)  Ex  parte  Gayter,  I  Alk.  East,  32. 
144. 
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1836.        EUenbonmgh  says,  ^'  It  is  equally  clear  that  the  Lord 
""*—        Chancellor  may  proprio  vigore  ascertain  the  amount  of 
Hall.        ^^  damages  sustained  by  the  party  grieved^  without 
In  the  matter  ^^y  g^J^  instituted  for  that  purpose,  or  the  intervention 
Haix.        of  a  jury ;  and  for  recovery  thereof  he  is  authorized  to 
assign  the  bond  of  the  petitioning  creditor ;  the  reason 
of  which  was,  that  the  order  of  the  Lord  Chancellor 
upon  the  party  to  pay  the  damage  so  sustained  would 
only  attach  upon  his  person,  and  not  upon  his  estate ; 
and  therefore,  in  case  of  contumacy,  it  was  thought  ex- 
pedient to  have  effectual  means  of  enforcing  such  order, 
by  giving  a  remedy  at  law  which  would  bind  his  pro- 
perty." 

This  fiat  has  been  annulled  for  want  of  a  petitioning 
creditor's  debt,  and  the  Court  are  satisfied  that  fraud 
and  malice  are  proved  to  have  existed.  The  all^[ed 
bankrupt  entered  into  a  composition,  to  which  the  peti- 
tioning creditor  was  a  party,  and  under  which  he  was 
paid  his  share ;  but  then  he  stated  a  new  promise  on 
the  part  of  the  alleged  bankrupt  to  pay  the  remainder 
of  the  debt  in  full,  and  stated  that  he  had  a  promissory 
note  as  security  for  that  amount  from  the  alleged  bank* 
rupt,  being  the  joint  note  of  himself  and  his  father. 
On  production  of  the  note,  the  Court  saw  that  it  was 
not  the  note  of  the  bankrupt,  but  of  his  father,  and  the 
Court  are  convinced  that  the  petitioning  creditor  knew 
this  to  be  the  case.  The  fraud  and  malice  being  thus 
established,  it  enables  either  the  Lord  Chancellor  or  this 
Court  to  assign  the  bond ;  or  this  Court  may  declare 
the  party  entided  to  an  assignment  of  the  bond,  and 
refer  to  the  Lord  Chancellor  to  assign  if  he  thought  fit* 
But  it  has  been  contended,  that  if  fraud  or  malice 
is  established  that  it  is  the  duty  of  the  Court  at  once  to 
assign  the  bond  generally.  If  it  had  been  so  decided 
I  should  have  been  astonished,  and  might  probably  have 


CASES  IN  BANKRUPTCY.  617 

l>een  bound  by  the  decision;  but  it  has  not  been  so        1836. 

held.     Then  the  words  of  the  act  are,  **  examine  into        

the  same."  This  positively  directs  an  examination^  which         Hall. 
is  to  be  followed  by  an  " order"  of  " satisfection,"  "and  ^^  the^matter 
for  better  recovery  thereof"  an  assignment  of  the  bond.         Hall. 
It  is  clear  the  object  of  the  act  was  to  give  power  to 
assess  damages,  and  to  assign  the  bond  as  a  more  easy 
means  for  the  recovery  thereof.     The  cases  I  have  al- 
ready cited   coincide  with   the  words  of  the  act,  and 
establish  that  the  Court  may  either  assign   the  bond 
generally,  or  order  any  less  sum. 

Here  no  proof  is  before  the  Court  of  the  amount  of 
the  damage;  and  the  circumstances  of  the  case  do  not 
satisfy  me  that  the  party  has  sustained  damage  to  the 
full  amount  of  the  bond.  The  petitioner  not  having 
given  us  the  means  of  deciding  as  to  the  amount,  we 
must  have  it  ascertained  either  by  a  fiirther  examination 
here,  by  a  reference,  or  by  an  issue. 

llie  Court  adopts  the  least  expensive  of  these  methods, 
^a  reference  to  Mr.  Gregg  to  report  what  is  the  amount 
of  damage;  this  report,  of  course,  would  be  open  to  ex- 
ception if  the  parties  are  dissatisfied.  The  report  being 
made,  it  may  be  enforced  either  by  the  process  of  this 
Court,  or  by  an  assignment  of  the  bond. 

Sir  John  Cross :  — 

The  words  of  the  act  call  on  the  Court  to  inform  itself 
of  the  amount  of  damage.  We  cannot  jump  over  all  the 
previous  words  of  the  clause.  Why  ask  an  assignment, 
and  then  go  to  another  Court  to  sue,  when  that  end 
may  at  once  be  gained  in  this  Court? 

Now  the  question  is,  whether,  under  the  words  of  the 
statute,  this  Court  can  and  ought  to  assign  the  bond. 
This  Court,  under  section  13,  can  assess  and  order 
damages  independently  of  the  bond.    If  we  can  assign 
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1886.       the  bond,  I  think  we  are  now  bound  to  decide  ^  widi 
*****        as  litde  delay  (a)"  as  possible.     But  can  this  Court 
ti^^      assign  the  bond  ?    Perhaps  it  is  the  only  thing  we  can* 
In  the^matter  ^ot  do.     The  bond  is  given  to  the  Great  Seal.    It  is 
Hail.       said  we  can  recommend  the  Lord  Chancellor  to  assign 
the  bond ;  but  recommendation  to  a  superior  Court  is 
not  disdiarging  any  judicial  function.    If  we  recom* 
mend  only,  the  parties  must  go  to  another  Court  to 
have  that  recommendation  carried  into  efiect^  and  eni^ 
force  the  judgment  of  this  Court;  but  I  think  this  Court 
ought  only  to  give  such  judgyients  as  it  can  itself  en- 
force.   I  am  of  opinion  we  ought  now  to  decide,  if  there 
is  sufficient  evidence  befcHre  die  Court;  if  not,  the  peti- 
tion ought  to  stand  over  for  further  evidence^  either 
in  the  shape  of  affidavits  or  vivd  voce ;  but  I  think  the 
matter  ought  not  to  be  referred  to  Mr.  Qregg^  unless  by 
agreement  of  the  parties. 

Sir  George  Rose : «—  This  Court  cannot  caU  on  the 
Lord  Chancellor  to  adopt  our  order  to  assign  the  bond 
generally,  unless  satisfied  that  damages  to  the  amount 
of  200/.  have  accrued.  We  must  also  have  evidence  of 
malice ;  for  suspicion  of  malice,  or  a  tendency  towards 
malice,  is  not  sufficient  I  concur  with  the  view  the 
Chief  Judge  takes  of  the  law  of  this  case.  This  ques- 
tion does  not  come  on  in  the  ordinary  manner;  the 
assignment  of  the  bond  being  usually  part  of  the  peti- 
tion to  supersede  or  annul,  when  all  the  circumstances 
are  before  the  Court;  this  petition,  however,  is  after 
the  annuUing;  but  that  creates  no  distinction  as  to  the 
jurisdiction  of  this  Court  When  an  order  to  annul  is 
made  here,  it  is  merely  a  recommendation  to  the  Chan- 
cellor;  it  was  the  same  as  to  certificates  till  they  came 

(a)  1  &  2  W.  4.  c.  56.  sect.  1. 
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to  be  addreBsed  to  this  Court;  it  is  still  the  same  as  to        1836. 
assignment  of  the  bond     It  was  the  same  in  the  Vice 
Chanodlor's  court;  he  heard  the  cause,  and  intimated         Hall. 
to  the  Chancellor  what  order  should  be  made.    If  the  ^"  the^  matter 
parties  were  now  prepared  with  evidence^  and  wished         Hall. 
this  Court  to  hear  it^  that  would  be  of  course ;  the  re- 
ference to  the  officer  ia  merely  for  the  convenience  of 
the  parties  and  of  the  public 

The  petitioner  undertaking  to  abide  by  the  order  of 
the  Court,  refer  it  to  Mr.  Greffg  to  ascertain  the  amount 
of  damage,  and  let  the  bond  stand  as  security  for  the 
amount. 

Mr.  SuHxnston  asked  for  the  costs  in  this  matter. 

Per  Curiam :  -^  If  they  are  "  damages "  Mr.  Gregg 
will  allow  them ;  if  no^  this  Court  cannot  order  him  so 
to  do. 


Ex  parte  VANHEYTHUSEN.  —  In  the  matter  of         C.  of  R. 

PHIBBS.  Jan.  13, 

1836. 

This  was  the  petition  of  Fafdievthtiseru     The  petition  ^  contingent 

*  ^  "^  ^  *  ^  annuity  is 

Stated,  that  in  and  ixrevious  to  1830  Phibbs  carried  on  proveabie  under 
the  business  of  a  wine  and  spirit  merchant  in  Bond  sect.  54.  before 
Street;  and  that,  in  November  1830,  he  agreed  to  sell  the  happening 

'  ^  .  .  ^^  *°®  oontm- 

to  the  bankrupt  (who  was  his  son)  all  his  stock  in  trade,  gency. 
and  other  effects  connected  with  his  business,  and  cer- 
tain leasehold  messuages  and  premises  situate  in  Bond 
Street^  where  the  trade  was  carried  on,  and  the  good- 
will of  the  trade^  for  an  annuity  of  4002.  to  be  paid  to 
W.  H.  Phibbs^  and  of  2002,  a  year  to  his  wife,  Jane 
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1836.        Phibbsj  in  case  she  should  survive  him;  and  the  bank- 

rupt  thereupon  executed  an  indenture^  dated  the  18th 

Vanheythusen.  of  November  1830,  made  between  IV.  H.  Phibbs  of  the 

In  the^  matter  g^g^  p^^^^  ^^  bankinipt  (George  Phibbs)  of  the  second 

Phibbs.  part,  the  said  W.  H,  Phibbs  and  Jane  his  wife  of  the  third 
part,  and  the  petitioner,  R.E,  Vanheytkusen,  of  the  fourth 
part,  after  reciting  as  therein  recited,  it  was  witnessed, 
that  for  the  considerations  therein  mentioned  George 
Phibbs  granted,  bargained,  sold,  and  confirmed  unto 
fV.  Hi  Phibbs  and  his  assigns,  for  and  during  his  natural 
life,  an  annuity  of  400Z.,  and  unto  Jane  Phibbs^  in  the 
event  of  her  surviving  fV.  H.  Phibbsy  and  her  assigns, 
for  and  during  the  then  remainder  of  her  natural  life^ 
an  annuity  of  200/. ;  to  have,  hold,  receive,  take^  and 
enjoy  the  said  annuity  or  yearly  sum  of  400^1,  and  every 
part  thereof,  unto  the  said  W.  H.  Phibbs  and  his  assigns, 
for  and  during  the  then  remainder  of  the  term  of  his 
natural  life,  payable  as  therein  mentioned,  and  to  have, 
hold,  receive,  take,  and  enjoy  (in  the  event  of  the  said 
Jane  Phibbs  surviving  the  said  W.  H.  Phibbs)  the  said 
annuity  or  yearly  sum  of  200^  and  every  part  thereof 
unto  the  said  Jane  Phibbs  and  her  assigns,  for  and 
during  the  then  remainder  of  the  term  of  her  natural 
life,  to  be  paid  and  payable  to  her  and  her  assigns  at 
the  times  and  in  manner  therein  mentioned;  and  that 
the  petitioner  was  appointed  a  trustee  of  the  said  lease- 
hold premises,  stock  in  trade,  and  other  effects  thereby 
assigned,  for  the  purpose  of  securing  the  payment  of  the 
said  several  annuities  in  case  the  bankrupt  should  refuse 
or  neglect  to  pay  the  same. 

A  fiat  in  bankruptcy,  dated  the  24th  of  August  1835, 
issued  against  George  Phibbs. 

At  the  time  of  the  bankruptcy  of  George  Phibbs  the 
sum  of  44U  16*.  7rf.  was  due  to  the  petitioner,  fV. 
Phibbsy  for  arrears  of  the  annuity  of  400/. 
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The  petitioner  caused  a  valuation  of  the  annuity  of        1836. 
40(ML  payable  to  W.  H.  PMbbsj  and  of  the  contingent 
annuity  of  2002.  a  year  payable  to  Jcme  Phibbg  in  the  VANHKYTBusxir. 
event  of  her  surviving  her  husband,  to  be  made  by  ^^  ^      matter 
Mr.  Morgan^  actuary  of  the  equitable  assurance  oiBcev        Phibbs. 
for  the  purpose  of  proving  die  amount  at  which  such 
several  annuities  should  be  valued  against  the  estate  of 
the  bankrupt   Tlie  value  of  the  annuity  of  4002.  for  the 
life  of  W.  H.  Pkibbsj  as  estimated  by  Mr.  Morffon,  was 
1,897JL,  and  the  value  of  the  contingent  annuity  of  200/. 
granted  to  Jane  Phibbs^  payable  to  her  in  the  event  of 
her  surviving  her  said  husband,  amounted  to  the  sum  of 
905i: 

The  petitioner,  as  the  trustee  and  on  the  behalf  of 
Wi  H.  Phibbs  and  Jane  his  wife,  tendered  proof  of  the  sum 
of  441L  16«.  7d,  for  arrears  of  the  annuity,  and  of  1,897/* 
and  905L  the  estimated  values  of  the  same  annuities* 
The  commissioners  admitted  the  proof  for  1,8977.  for 
the  value  of  the  annular  of  400/.  a  year  during  the  life 
of  fV.  H.  Phibbs,  but  refused  the  proof  for  905/.,  the 
estimated  value  of  the  contingent  annuity  of  200/.  pay- 
able to  Jane  Phibbs,  on  the  ground  that  the  clause 
directing  annuities  to  be  valued  did  not  apply  to  con* 
tingent  annuities,  (a) 

The  petition  prayed  that  the  commissioner  might  be 
directed  to  permit  the  905/.,  the  estimated  value  of  the 
contingent  annuity,  to  be  proved,  &c.,  and  any  dividend 
might  be  paid  to  the  petitioner  as  trustee. 

Mr.  K.  Parker  for  the  petition :  —  This  is  an  appli- 
cation to  prove  a  contingent  annui^r  under  6  Geo.  4. 
c.  16.  s.  54.  (a),  which  enacts  that  '^any  annuity''  may 

(«)  That  any  annuity  creditor    and  whether  there  were  ornot  any 
of  any  bankrupt,  by  whatever  as-    arrears  of  such  annuity  due  at  the 
surance  the  same  may  be  secured,    bankruptcy,  shall  be  entitled  to 
Vol.  II.  MM 


sect.  56. 
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1836.        be  proved,  and  consequently  includes  contingent  an* 

nuities.     It  is  not  disputed  that  this  is  capable  of  valu* 

Vambkttbusih.  ation.   If  the  case  does  not  come  within  section  54*9  still 
In  the  matter  j^  ^jjj  ^^  proveable  as  a  contingent  debt  under  sec- 

Fhibbs.       don  56«  (a),  on  which  clause  a  construction  fitvorable 
to  the  petitioner  was  put  in  ex  parte  TindaL  {b) 

An  annuity  not  The  Chi£F  Judoe  :  —  The  Courts  of  Common  Law 
SSr??!^^"  decided,  in  Thompson  v.  Thompson  (c),  that  an  annuity 
by  not  proveable  under  clause  54.  was  not  assisted  by 
clause  56* 

Mr.  Bird  for  the  assignees,  contra : — There  are  some 
formal  objections.  The  petitioner  assumes  to  be  a 
trustee  to  whom  the  annuity  is  payable;  such  is  not  the 

prove  for  the  value  of  such  an-  thereof^  and  to  admit  such  person 

nuity,  which  value  the  commis-  to  prove  the  amount  so  ascer- 

sioners    shall    ascertain,    regard  tained,  and  to  receive  dividends 

being  had  to  the  original  price  thereon;  or  if  such  value  shall 

given  for  the  said  annuity,  de-  not  be  so  ascertained  before  the 

ducting  therefrom  such  diminu-  contingency  shall  have  happened, 

tion  in  the  value  thereof  as  shall  then  such  person  may,  after  such 

have  been  caused  by  the  lapse  of  contingency  shall  have  happened, 

time  since  the  grant  thereof  to  prove  in  respect  of  such  debt, 

the  date  of  the  commission. —  and  recdve  dividends  "with  the 

6  Geo.  4.  c.  16.  8. 54.  other   creditors,  not  disturbing 

(a)  That  if  any  bankrupt  shall,  any  former  dividends,  provided 

before  the  issuing  of  the  commis-  such  person  had  not,  when  such 

sion,  have  contracted  any  debt  debt  was  contracted,  nodce  of 

payable  upon  a  contingency  which  any  act  of  bankruptcy  by  such 

shall  not  have  happened  before  bankrupt  committed.— 6  Geo.  4. 

the  issuing  of  the  commission,  the  c.  16.  s.  56, 

person  with  whom  such  debt  has  {b)  Ex  parte  T^mdal^  Moni, 

been  contracted  may,  if  he  think  375  and  462,  S.  C.  1  Moo.  S^  Sc. 

fit,  apply  to  the  commissioners  607. 

to  set  a  value  upon  such  debt ;  (c)    Thompson   v.    Thompson, 

and  the  commissioners  are  here-  2  Bing.  168,  new  series, 
by  required  to  ascertain  the  value 
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case,  and  therefore  Mrs.  Vanheythusen  must  be  a  party,         1836. 
and  there  is  no  proof  that  she .  is  alive ;  and  the  consi-. 
deration,  though  set  out  in  the  petition,  b  not  in  the  VANHfyrHusKK. 
affidavit  in  support.  ^«  the^  matter 

PULBBS. 

Per  Curiam :  —  If  the  objection  as  to  want  of  parties 
is  pressed,  the  petition  must  stand  over  to  be  amended. 
The  commissioner  will  not  admit  the  proof  without 
evidence  of  Mrs.  Fanheythtuen  being  alive,  and  he  will 
also  apply  the  proper  rules  as  to  the  valuation. 

Mr.  Bird:  — The  substantial  objection  is,  that  clause 
54.  does  not  apply  to  contingent  annuities ;  it  refers  to 
^^  arrears,"  which  can  only  exist  in  an  annuity  in  pos- 
session. Then  clause  56.  speaks  of  ^^  any  annuity  cre- 
ditor;"  now  Mrs.  Vavheythusen  was  not  a  creditor  at  the 
time  of  the  bankruptcy;  no  debt  existed;  merely  a  con- 
tingent liability  which  might  never  become  a  debt ;  and 
therefore,  according  to  ex  parte  Marshall  (a),  there  is  no 
debt  proveable. 

The  Chief  Judge  :  —  Are  we  to  construe  the  word 
**  creditor  "  in  the  strict  sense  in  which  it  is  used  in  the 
other  sections  of  the  act?  Does  not  the  nature  of  the 
enactment  of  section  54.  require  a  more  liberal  con- 
struction ? 

Sir  John  Crass :  —  The  legislature  could  hardly  have 
intended  to  use  the  word  "  creditor "  in  its  strict  legal 
signification,  because  no  annuity  is  a  debt,  save  as  to  its 
arrears,  unless  secured  by  bond. 

Sir  George  Rose :  —  The  question  is,  whether  a  con- 
tract to  pay  does  not  exist,  the  time  for  payment  being 

{a)  Eje  parte  Marshall,  1  Mont.  Sf  Ayr,  145^ 
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1836.        postponed?    Does  not  <^  any  annuity  creditor "  simply 
*""■        mean  "  any  annuitant "  ? 

Ex  parte 
Vakhktthusxw. 

In  the  ^matter       p^  Curiam :  —  At  present  the  Court  ratertain  no 

Phibbs.       doubt  that  the  trustee  and  cestuique  trust  may  together 

prove ;  but,  being  a  new  point,  the  Court  will  take  time 

to  consider  its  judgment. 

Cur.  ad.  tndL 

An  order  was  subsequently  made  for  liberty  to  prove. 


C.  of  It.      Ex  parte  GARTLEY*— In  the  matter  of  GARTLEY. 
Jan,  15, 

^iG^a ^     This  was  a  petition  by  the  bankrupt  to  reverse  the 


1836. 


On    Detiti        adjudication,  stating  that  he  was  not  indebted  to 
revenetheadju-  the  petitioning  Creditor,  in  any  sum,  either  at  the  time 
made  to  the  o(  his  making  the  affidavit  on  striking  the  docket,  or  at 


enoe 


commuisioner  to  ^^  issuing  the  fiat 
put  a  new  depo-  ^ 

sition  as  to  the  It  appeared  by  the  affidavit  filed  in  answer,  that  in 
ditor*8deUoa  1884  Oortky  was  indebted  to  Domes  in  409L;  and 
the  proceedings,  (j^^fey  being  unable  to  pay,  procured  Richards  and  Co. 

to  advance  the  money  to  Daviess  OarOey^  and  Dames, 
giving  to  Richards  and  Co.  their  joint  and  several  pro- 
missory notes ;  Richards  and  Co.  consented  to  receive 
the  amount  from  GartUy  by  instalments. 

The  petition  stated,  '*  It  being  fully  understood  by 
Davies  and  GarUey  that  the  money  so  to  be  paid  by 
Gartley  was  to  be  in  liquidation  and  discharge  of  the 
debt  still  owing  to  Davies  by  Gartley^  without  prejudice 
to  Daviess  claim  for  whatever  balance  might  remain 
unpaid,  and  that  Davies  should  sign  the  promissory 
note,  as  a  surety  only  for  the  ultimate  payment  of  the 
money  to  Richards  and  Sons." 
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Gartley  paid  ofF  some  of  the  instalments,  but  in  Au-        1836. 
gust  1835   Riduxrdi  and  Ca   commenced  an  action        "^"^ 
against  Dames  on  the  note,  for  IdOL  the  balance  then      Gartley. 
due ;  GarHey  was  also  arrested,  and  went  to  prison.  '"  ^^^  matter 

On  the  24th  of  September  1835  Dames  struck  a      Gabtley. 
docket  against  Gardey,  and  on  the  29th  paid  Bictuirds 
and  Co.  the  190L  and  costs. 

Davies  was  chosen  assignee,  and  proved  under  the 
fiatf  tmder  the  surety  clause  6  Geo.  4.  c  16.  s.  52. 

Mr.  Chadwiche  Joms^  for  the  petition,  submitted,  that 
it  was  clear  the  fiat  must  be  annulled,  as  the  debt  was 
not  due  when  the  docket  was  struck,  nor  for  some  days 
afterwards. 

Mr.  J.  RusseUy  cantrd. 

The  Chief  Judge  :  —  The  bankrupt  does  not  deny 
the  agreement  that  the  sums  paid  should  go  in  reduc- 
tion of  the  debt,  and  that  the  amount  not  so  paid  off 
should  r^nain  a  debt 

Mr.  C  Jitrnes  asked  that  the  petition  might  stand  over, 
to-  answer  the  affidavit  stating  this,  which  was  not 
granted. 

The  Chref  Judche  :  —  Let  it  be  referred  back  to  the 
commissioner  to  revise  the  petitioning  creditor's  debt. 
The  affidavits  on  this  petition  disclose  a  state  of  circum- 
stances which  is  not  disclosed  on  the  depositions  in  sup- 
port of  the  fiat;  and  let  the  ccmrniissioner  be  at  liberty 
to  receive  any  further  deposition  of  the  petitioning  cre- 
ditor's debt,  or  to  vary  the  existing  deposition,  with 
liberty  to  state  special  circiunstances. 
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1836.  March  8.  —  This  day  the  petition  was  agaiii  in  the 

■  paper,  but  the  bankrupt  did  not  ai»)e8r« 

j*iX  parte 
Gartley. 

in  the^  matter       ^^  j  jf^^^g  ^^^^   ^^^    ^^.  commissioner  had 

GARTLE-ff.      placed  a  new  deposition  on  the  proceedings,  which  was 

March  8.      conceived  to  be  sufficicHt,   and  as   the  bankrupt  did 

not  appear  he  asked  the  petition  to  be  dismissed,  which 

was  ordered. 

Petition  dismissed,  (a) 


C.  of  R.      Ex  parte  PHILLIPS.— In  die  matter  of  PHILLIPS. 
Jan,  15, 

1836.        This  was  the  petition  of  the  heir  at  law  of  Phillips^ 
by^ana^^ee     ^  bankrupt,  the  commission  having  been  superseded, 
to  pay  the  soli-        j^q  petitioner  became^  entitled  to  the  surplus,  the 

citor  to  the  fiat  *  ,    .  ,     ,  r     "^ 

interest  on  the    greater  part  of  which  the  commissioner  ordered  to  be 

bill  of  C06U  does  P*^^  ^^^^  ^^  ^^"^>  ^^^  directed  a  portion,  amounting  to 
not  bind  the       474/    to  be  retained  on  account  of  a  claim  made  by 

estate,  and  can-  ^   ^  ... 

not  be  retained    Mr.  PottSy  the  late  solicitor  to  the  commission,  being 
plus?  '    th^  amount  of  interest  on  his  bills  of  costs  delivered  in 

1818^  subject  to  an  inquiry  whether  Digrmmj  the  late 
assignee,  did  duly  contract  to  pay  such  interest,  and 
whether  the  suits  in  respect  whereof  the  costs  had  been 
incurred  were  properly  conducted  by  Potts.  The  bills 
were  for  one  revived  suit,  in  which  Diffmanj  the  as- 
signee, was  plaintiff,  and  three  suits  in  which  he  was 
defendant. 

In  August  1880  a  resolution  of  creditors  was  passed 
at  a  meeting  convened  by  advertisement,  which  was 


(a)  This  case  illustrates  the  inutility  of  petitioning  to  reverse  the 
adjudication,  instead  of  petitioning  to  annul  the  fiat. 
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signed  by  Digmtm  and  another  creditor,  authorizing        1836. 

the  assignee  to  pay  interest  on  the  amount  of  the  bill  of        

costs.     The  petitioner  insisted  he  was  entitled  to  the       Phillips. 
AlAly  as  the  contract  to  pay  interest  did  not  bind  the  ^°  ^®  matter 
estate^  and  prayed  that  the  47 42.  might  be  paid  over  to       Phillips. 
him  as  part  of  the  surplus  to  which  he  was  entitled. 

Mr.  Stoanstan  (with  whom'  was  Mr.  J,  RnsseU)  for  the 
petitioner: — There  is  a  surplus,  to  which  the  petitioner 
is  entitled.  The  solicitor,  however,  claims  interest 
thereout.  His  assumed  claim  is  founded  on  a  promise 
by  the  assignee  to  pay  him  interest  on  his  bill,  which 
the  assignee  undertook  to  do,  not  having  assets  where- 
out  to  pay  the  bill;  but  that  promise  does  not  bind 
the  bankrupt 

Mr.  Stoanatan  was  here  stopped  by  the  Court 

Mr.  Ching  and  Mr.  Bethettj  contrd :  —  There  are  two 
objections  to  the  form  of  this  petition ;  first,  the  re- 
spondent is  no  party  to  the  commissioner's  order  that 
the  surplus  should  be  paid  over  to  the  heir  of  the  bank- 
rupt ;  second,  this  petition  is  against  the  solicitor,  but 
it  should  be  against  the  assignee  calling  on  him  to 
account  for  the  surplus. 

Mr.  SwansUm  and  Mr.  J.  Russell  stated  that  they  were 
authorized  to  appear  for  the  assignee  also. 

Per  Curiam :  —  If  the  objection  of  form  is  insisted 
upon  the  petition  must  stand  over ;  but  as  the  parties 
are  now  in  other  respects  prepared  to  argue  the  essen- 
tial point,  perhaps  it  will  be  more  advisable  to  waive 
the  formal  objection. 
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1 886.  Mr.  SvDomim  and  Mr.  J.  BusM :  *-  We  undertake  to 

""""^        make  the  assignee  a  co-petitioner. 

£r  paHe 
Phillips* 
la  the  matter       Mr.  Ching  and  Mr»  Bethett  then  waiYed  the  points  of 

There  is  no  objection  to  a  sdicitor  taking  security 
foe  costs  already  incurred;  Williams  v.  PiggotL  (a)  The 
assignees  contracted  to  pay  interest;  that  contract 
was  prudent,  and  beneficial  to  the  bankrupt's  estate, 
and  therefore  binding  on  the  bankrupt.  That  it  was 
beneficial  to  the  estate  is  clear;  the  only  means  of 
recovering  the  estate  was  through  a  suit  in  the  Ex- 
chequer; the  solicitor  demanded  his  costs»  or  threat- 
ened to  abandon  the  suit;  the  assignee^  not  having 
assets  wherewith  to  pay  this,  promised^  that  if  the 
solicitor  would  not  abandon  the  suit  he  would  pay 
interest  on  die  costs  incurred.  In  feet,  the  whole 
estates  got  in  under  the  bankruptcy  arose  firom  the 
suits  in  the  Exchequer. 

In  equity,  where  a  trustee  has  not  a  strict  right  to 
do  certain  acts  which  are  beneficial  to  the  trust  pro- 
perty, it  is  common  to  refer  to  a  Master  to  report 
whether  such  acts  will  be  beneficial ;  and  if  the  trustee 
has  already  acted  without  such  reference,  the  Court 
would  subsequently  confirm  such  acts*  If  a  trustee 
had  suggested  that  he  could  not  continue  a  beneficial 
suit  unless  he  contracted  to  pay  debts,  &C.,  would  not 
such  contract  be  confirmed  by  the  Court  ?  An  execu- 
tor may  mortgage  the  testator's  property,  and  charge 
the  estate  with  interest.  If  the  assignees  had  refused 
to  pay  interest,  and  tlie  solicitor  had  thereupon  de- 
clined to  continue  the  cause,  the  property  must  have 
been  lost,  as  the  solicitor  could  not  be  compelled  to 


(a)  Williams  v.  PiggoU,  i  Jac,  598. 
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gire  up  the  papers  tiU  his  bill  was  paid;   ho/rd  v.         1836. 
Wmrmkightxm.  (« )  — — 

In  Cooie  y.  Setret  (6)  Lord  lEidon  fays,  **  It  may  be      Phiujps. 
i^ery  fair  as  between  them  to  say  that  the  situation  of  ^°  the  niatter 
the  attorney  was  such  that  he  conld  not  go  (xi,  and      Philups. 
therefore  presented  his  biU^  desiring  either  payment  or 
security  in  p«rt.^     At  any  rate^  as  the  money  which 
ought  to  haTe  been  paid  the  solieitor  was  invested  in 
stock,  and  since  sold  at  a  profit  of  10/.  per  c^it,  sorely 
the  solicitor  is  entitled  to  that  profit* 

The  Chief  Judge  :  — 

The  circamslances  of  this  case  are  such  as  would 
induce  me  to  assist  the  respondent  if  possiUe,  as  the 
case  is  one  of  hardship  upon  him.  This  question  arises, 
it  appears,  under  a  resolution  of  some  creditors  in  1812, 
that  the  assignees  should  pay  Mr.  PoiU  interest  on  his 
billsy  and  to  allow  that  interest  to  the  assignees  in  their 
accounts  Now,  if  the  creditors  present  at  that  meet- 
ing had  power  to  bind  those  who  were  absent,  there 
would  be  no  difiiculty ;  but  such  is  not  the  case.  In 
1823  Dignum  renewed  his  undertaking,  the  original 
undertaking  being  lost.  The  question  is,  whether  the 
estate  is  bound  by  the  resolution  of  seme  creditors,  and 
the  undertaking  of  Dignunu  It  appears  to  me  that 
the  estate  would  have  been  bound  i^  on  the  audit  of 
the  assignee's  accounts,  this  sum  had  been  allowed  as 
^*  a  just  allowance,"  and  a  creditor  had  objected,  but 
the  commissioners  or  the  Court  had  over-ruled  the 
objection.  But  the  question  here  is  simply,  whether 
an  assignee,  owing  money  to  the  solicitor  to  the  estate 

(a)  Lord  v.  WomUeighton,  1  Jac,  580. 
(6)  Cooke  V.  Scirecy  1  Vei,  4  Bea*  128. 
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1836.        for  his  bill,  can  bind  the  other  creditors  by  an  under- 

'  taking  to  pay  interest?     An  assignee  is  bound  to  carry 

Pbi^ps.      ®^  *"^^  which  are  supposed  to  be  beneficial  to  the 

In  the  matter  estate.     If  he  decline,  the  creditors  may  apply  to  have 

Phiixips.      hiin  removed ;  if  he  find  any  di£Sculty,  he  may  apply 

Assignees  are      to  the  Ck>urt  to  know  how  he  is  to  act.    No  such  course 

bound  to  cairy  ,  j        rrn  •  i  j    • 

on  bene6cial  was  here  pursued.  The  assignee  employs  and  is  per- 
i(A  d  lin  ^^'y  liable  to  the  solicitor  for  the  costs  of  suits  and 
they  may  be  actions,  whether  they  be  successful  or  not.  In  1818, 
They  may  apply  he,  being  SO  responsible,  Mr.  PofCs  demands  payment; 
for^dL^otL  ^®  assignee  asks  forbearance,  and  undertakes  to  pay 
how  to  act.         interest :  this  relieves  the  assignee  fix)m  the  pressure  of 

the  demand  for  the  time.  It  is  suggested  the  assignee 
would  have  been  justified  in  borrowing  money  to  pay, 
and  would  have  been  allowed  to  charge  the  interest 
thereon  in  his  accounts.  I  do  not  know  what  might 
be  my  judgment  in  that  suppositious  case;  I  think, 
however,  he  would  not  be  entitled  to  charge  such  in- 
terest; but  that  is  not  a  point  now  necessary  to  decide. 
It  has  not  been  proved  that  there  would  have  been  any 
difficulty  in  carrying  on  the  suit  if  Potts  had  refused  to 
continue  it. 

Lord  V.  fVormleiffkton  (a)  does  not  give  the  solicitor 
a  lien  if  he  refuses  to  continue  the  suit ;  that  is  only 
where  he  is  discharged  by  the  client.  If  the  solicitor 
refuses  to  go  on  he  must  produce  the  papers,  though  he 
cannot  be  compelled  to  give  them  up  unless  paid.  I  am 
of  opinion,  therefore,  that  neither  on  principle  or  under 
the  bankrupt  acts  had  the  assignee  any  power  to  charge 
this  interest  on  the  estate^  and  that  any  creditor  might 
object,  and  that  the  heir  of  the  bankrupt  is  entitled  to 
the  siurplus,  free  of  this  claim.     As  this  is  a  case  of 


{a)  Lord  v.  Wornileighion,  1  Jac.  580. 
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hardship  the  Covart  are  of  opinion  that  the  costs  may        1836. 
come  out  of  the  surplus.  _ 

'^  Ex  parte 

Phillips. 

Sir  John  Cross :  —  In  this  case  the  contracting  parties  ^°  ^^  matter 
are  the  assignees,  who  have  not  paid  the  interest,  but  Philups. 
call  on  the  bankrupt,  not  a  contracting  party,  to  pay. 
The  contract  is  a  fair  one ;  but  the  question  is,  who 
is  bound  ?  If  the  assignees  have  any  right  to  be  in- 
demnified, it  is  not  by  the  bankrupt,  but  by  the  credi- 
tors present  at  the  meeting.  If  this  had  been  a  charge 
upon  the  estate,  why  were  the  creditors  paid  in  full, 
with  interest,  without  reference  to  this  supposed  charge  ? 
I  concur  with  the  judgment  of  the  Court. 

Sir  George  Rose :  —  If  this  contract  of  the  assignees 
would  have  bound  absent  creditors,  it  would  be  binding 
on  the  estate  and  on  the  bankrupt ;  but  such  is  not  the 
case.     If  I  were  sitting  as  commissioner  at  an  audit  Commiauoners 
meeting,  and  found  this  item  for  interest  charged  in  the  J^^^n  the'"' 
accounts  of  the  assignees,  I  should  feel  obliged  to  strike  wHatort  bill 
it  out,  as  against  all  creditors  but  those  who  were  con- 
senting parties  to  the  contract     If  the  assignees  could 
have  contended  that  the  contract  was  beneficial  to  the 
estate,  perhaps  the  Court  might  have  given  a  reference 
to  inquire  thereto ;  but  it  appears  to  me  that  no  report 
could  ever  have  been  obtained  in  the  affirmative.    The 
question  has  been  most  ably  argued ;  and  I  confess  I 
regret  being  compelled  to  come  to  the  conclusion,  that 
the  solicitor  is  not  entided  to  what  he  asks. 

Declare  the  solicitor  not  entitled  to  interest  out  of 
the  surplus,  and  that  the  petitioners  are  entided  to  the 
whole  fund;  and  let  the  costs  of  this  application,  as 
between  solicitor  and  client,  come  out  of  the  surplus.^ 
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C.  of  R.      Ex  parte  GOODWIN. — In  the  matter  of  GOODWIN. 
Jarim  15) 

1836.         X  HIS  was  the  petition  of  the  bankrupt  to  reTerse  the 

^^^^^**»  adjudication  under  1&2W.4.  0.56.  s.  17.,  and  if  that 

judication  and     were  done  to  annul  the  fiat,  the  petitioner  undertaking 

annul,  the  pro-  ^  ^        •  -i  j  i  -         ^»^» 

oeedings  are  not  not  to  Withdraw  his  petition. 

evidence  against 
the  bankrupt, 

unless  notice  of       The  petition  being  called  on, 

intent  to  use 
them  is  given, 

WeSk^^  '^'         M^*  -Hi'W'a^*  for  the  petition,  asked  to  be  aflowed 

copies  of  the  depositions,  on  the  authority  of  ex  parte 
Jackson  (a)  and  ex  parte  SmiA.  {b) 


Mr.  Birdf  for  the  assignees,  conird. 


The  Court  stated,  that  no  doubt  copies  might  be 
allowed,  on  the  petitioner  filing  an  affidavit  that  he 
band  Jide  wanted  them  for  the  purposes  {£  this  petition, 
and  on  his  imdertaking  not  to  withdraw  the  petition. 

T  he  Chief  Judge  :  —  I  beg  to  suggest,  however, 
that  as  the  respondents  have  filed  no  affidavits  in 
reply  they  have  no  case,  unless  they  depend  on  the 
depositions ;  but  before  the  respondents  can  use  them 
notice  of  intent  to  use  them  must  be  given  to  the  bank- 
rupt, and  copies  allowed  to  be  taken. 

Sir  Jb/b»  Cf'OM : -^  These  ex  parte  depositions  are 
clearly  not  evidence  against  the  bankrupt 

0 

Sir  George  Rose  :*^\l  is  clear  the  depositiems  are 
not  evidence  against  the  bankrupt ;  nothing  is  evidence 


(a)  Ex  parte  Jaekion,  Moni.  Sf  Bit.  394. 

(b)  Ex  parte  Smith,  5  Dea,  S^  Ch.  10 1. 
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a^nBt  the  bankrupt  on  hijs  petition  to  supercede'  wbicb        .1^86. 
would  not  be  evidence  aminst  him  in  afi  o^tioa  of  trea*        • 

Ms  parte 

pass  brought  by  him  against  bis  assignees.  Goodwjw. 

Id  the  matter 

Mn  Howard  here  asked  leave  to  amend  the  petition,      Goodwin. 
by  striking  out  that  part  which  prayed  a  reversal  of  the 
adjudication,  and  brought  the  case  within  the  17th  sec- 
tion of  1  &2W,4.  &56. 

.  Per  Curiam :  —  Let  the  petition  stand  over,  to  .be 
amended  as  asked. 


Ex  parte  POWELL.— In  the  matter  of  LORYMER.       C.  of  R. 

Jan.  19, 

1  HIS  was  the  petition  aiJoJtua  Powell  and  Timothy        1836. 
Powettf  executors  of  Joshua  Powell^  deceased*  tioo^to  B 

Previously  to  January  1829,  James  Lorymer^  being  whioh  a 
indebted  to  Joshua  Powell  in  24,(H)0iL,  entered  into  an  then  b.  agroed 
agreement  to  pay  1,200L  a  year  by  quarterly  payments,  ^^*j<^;^' 
with  interest,  till  the  whole  was  discharged,  and  that  notesof  A.  and 

C*f  and  ffavB  up 

while  such  payments  were  r^ularly  made,  Joshua  Powell  the  guarantee; 
should  not  demand  the  24,0001  or  any  part  thereof.  ^^"^ 
This  agreement  was  siirned  by  Joshua  PoweU  and  James  ^^  "«*ed 

^^  ^  "  against  A.  and 

Lorymer;  and  at  the  foot  of  the  agreement  was  the  c. :  — Held, 
following  guarantee  by  Samuel  Ijorymer  .'-^^^  It  is  also  ^^'ttrt"!^ 
agreed  that  Samuel  Lorymer  of,  Sec,  shall  be  responsible  "?^*^JS^  ^^ 

^  tne  i2yCXX)f>}  as 

for  the  due  payment  of  the  above  amount,  as  specified  the  original 
herein.  ^^  J.  Powell    J.  Lorymer:'      St^^i^" 

In  July  1831,  on  the  representation  of  James  and 
Samuel  Lorymer  that  they  were  unable  to  pay  their 
creditors  in  full,  PoweU  agreed  to  take  12,000iL,  and 
took  six  joint  and  several  promissory  notes  pf  James  and 
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1886.        Samuel  Lorymer  for  2,000^  each,  payable  one^  two,  three, 
-— "■        four,  five^  and  six  years  after  date. 
PowE^.  On  receipt  of  these  notes  Powell  delivered  up  the 

In  the  matter  above  agreement  to  James  Lorymer. 
LoBYifBR.  Only  the  first  of  these  notes  was  ever  pud. 

On  the  Sd  of  September  1835  Powell  died,  leaving 
the  petitioners  his  executors ;  and  on  the  18th  of  the 
same  month  two  separate  fiats  issued  against  James 
Lorymer  and  Samuel  Lorymer^ 

The  petitioners  were  allowed  to  prove  the  24^000/1 
under  the  fiat  against  James  Lorymer;  but  the  commis- 
sioner under  Samuel  Lorymer^%  fiat  r^ected  the  proof 
for  that  sum  imder  the  agreement,  and  only  allowed  a 
proof  for  the  remaining  five  notes  for  2,000^  each, 
assigning  as  a  reason,  that  as  Samuel  Lorytner^s  liability 
was  that  of  a  surety  merely,  and  was  founded,  not  upon 
the  original  consideration  of  money  lent,  but  upon  the 
agreement  for  the  delivery  up  of  that  instrument  upon 
the  substitution  of  the  said  six  notes  for  the  same  there 
was  a  legal  and  complete  discharge  pro  tanto  of  the  said 
debt  itself  as  against  Samuel  Lorymer. 

The  petitioners  insisted,  that  by  the  de&ult  in  pay- 
ment of  the  instalments  payable  under  the  agreement 
the  debt  had  become  absolute,  and  immediately  recover- 
able at  law  against  Samuel  Lorymer  ;  that  therefore  the 
consent  on  the  part  oi  Joshua  Powell  to  take  a  part  for 
the  whole  was  without  consideration,  and  void ;  that  as 
the  notes  furnished  no  new  consideration  for  the  rdease 
or  discharge  of  any  part  of  the  original  debt  under  the 
agreement,  the  same  remained  in  full  force  as  well 
against  Samud  Lorymer  as  James  Lorymer.  The  peti- 
tion therefore  prayed  leave  to  prove  against  the  separate 
fiat  against  Samuel  Lorymer  for  24,000il,  and  interest  to 
the  date  of  the  fiat 
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Mr.  Thoiss  and  Mr.  Koe,  for  the  petition,  contended        1836, 
there  was  no  such  alteration  in  the  nature  of  the  con-       ^ 

Ex  parte 
tract  as  discharged  the  surety,  and  that  nothing  would       Powell. 

discharge  a  debt  but  payment,  or  what  was  equivalent  ^"  ^^^^^^'^ 

thereto;   and  cited  Hall  v.   WScox  (a)   and  Fitch  v.      Lobymbe. 

Sutton,  (b) 

Mr.  Swanston  and  Mr. «/!  RtisseU,  txmtrd,  were  stopped 
by  the  Court 

The  Chief  Judge:  —  The  bankrupt  guaranteed  to 
pay  the  debt,  if  James  did  not.  If  the  bankrupt  had 
been  no  party  to  the  new  agreement,  he  would  have 
been  discharged,  according  to  the  common  doctrine  of 
law.  It  is  said  he  was  a  party  to  the  new  contract;  but 
how?  He  consented  to  the  alteration  made  by  the 
second  agreement;  yet  it  was  only  upon  the  terms  intro- 
duced by  that  second  agreement  The  first  agreement 
was  delivered  up  to  James  Ixnymery  which  could  have 
been  done  for  no  other  purpose  than  to  waive  all  right 
thereunder.  It  therefore  comes  to  this;  the  intent  of  the 
parties  was  to  destroy  that  first  agreement  as  against 
the  surety.  This,  indeed,  would  not  destroy  the  debt  of 
the  principal.  The  liability  of  Samuel  Lorymer  now 
depends  on  the  second  agreement  only. 

Sir  John  Cross  concurred.  The  agreement  was  deli- 
vered up  absolutely  to  be  cancelled* 

Sir  George  Rose :  —  This  is  a  matter  of  fact ;  viz.  tlie 
intent  with  which  the  first  agreement  was  delivered  up, 
as  to  which  I  concur  with  the  rest  of  the  Court 

Petition  dismissed,  with  costs. 

{a)  IlaU  V.  Wilcoxy  1  Moo.  §•  Rob,  58. 
{b)  Filch  V.  Suiion,  5  East,  230. 
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C.  of  R.      Ex  parte  ABEL  SMITH  and  THOMAS  HUGHES 
Jan.  20,  AND£RDON.->In  the  matter  of  WILLIAM  M  AN- 

18S6.  NING,  FREDERICK  MANNING,  and  JOHN 

^  to"^.       LAVIOOT  ANDERDON. 

sum  to  the 

trustees  of  his       fnp 

marriage  setUe^  X  HIS  was  a  petition  by  two  (out  of  four)  of  the  tru&* 
to^y  A^the  *  tees  of  a  marriage  settlement,  to  prove  debts  against  the 

^Jf^husbcmd.  ^P*'*^  estates  of  Manninff  and  of  Anderdan. 

and  usual  trusts  In  1816,  previous  to  the  marriage  between  John  La- 

<^iidTen :  he  ^tco^  Anderdon  and  Miss  Manninffy  daughter  of  WiBiam 

^>ecani^\MJ!k-  Manninffy  it  was  agreed  that  William  Moaaixng  should 

paid  part  only :  invest  5|0002.  in  bank  stock,  as  the  portion  of  Miss  Jfon- 

ai^  allowed  to  ^^''^^  &Qd  also  secure  her  5,000iL  to  be  paid  at  his  d&- 

pnyre,  and  the  ^^^g^    ^^j  j^  p^  Anderdon  (the  &ther  of  John  Lavicot 

dmdends  on  the  '  ^ 

wAcib  proof  paid  Anderdou)  agreed  to  secure  5,0002^  to  be  paid  at  his 
accumulated tui  death;  and  John  Lavicot  Anderdon  agreed  to  secure 
mrodT^Ui  ^9^00L  by  instalments;  and  the  above  property  was  to 
husband  is  made  be  vested  in  the  names  of  the  petitioners  and  of  Fire-* 
for  any  party  to  dcrick  Mcawing  and  B.  T.  ClaxtoUj  as  trustees,  on  trusts 
■PP^y-  to  be  declared  by  a  deed  of  settlement  thereafter  to  be 

executed, 

WiUiam  Itanning  accordingly  invested  5,0002^  in 
8,1 13Z.  three  per  cent  consols,  in  the  names  of  the  four 
trustees;  and  in  1816  gave  them  a  bond  for  d^000£, 
payable  twelve  months  after  his  decease.  John  Procter 
Anderdon  (the  father)  gave  the  trustees  a  bond  for 
5,000^,  and  John  Lamcot  Anderdon  gave  the  trustees  a 
bond  for  payment  of  1,000£  in  1819,  and  l,0O0iL  each 
of  the  four  following  years. 

In  1816,  by  a  settlement  before  the  marriage^ 
made  between  John  Procter  Anderdon  of  the  first  part, 
John  Lavicot  Anderdon  of  the  second  part,  WiUiam  Man^ 
ning  of  the  third  part,  Miss  Manning  of  the  fourth  part, 
and  Abel  Smith  and  Thomas  Hughes  Anderdon  (the  peti- 
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tinners)  and  lirederick  Manning  and  B.  T.  Cldxton  (the  1836. 
four  trustees)  of  the  fifth  part,  it  was  declared  that  -*— « 
after  the  solenmization  of  the  then  intended  marriage        s»aTR 

the  four  trustees  should  stand  possessed  of  the  three  per  and  anothen 

'  ^       In  the  mattef 

cent,  consols  and  of  the  three  sums  of  5,000/.  each,  upon  of 

trust  to  call  in  the  three  sums  of  5,000/1  or  any  parts  ,^d  ^hcrl 
thereof  when  payable,  and  invest  the  same  in  three  per 
cent  consols  in  the  names  of  the  four  trustees,  with 
power  to  alter  and  vary  the  same^  with  consent  in  writ- 
ing of  John  Lamcot  Anderdon  and  Misa  ManniTifff  upon 
trust,  during  the  joint  lives  of  John  Lavicot  Anderdofi 
and  Miss  Mcaadng^  to  pay  the  interest,  dividends,  and 
annual  produce  of  one  moiety  or  half  part  of  the  trust 
monies  to  John  L.  Anderdon  and  his  assigns,  for  his  and 
their  proper  use  and  benefit;  and  upon  trust  to  pay  the 
interest,  dividends,  and  annual  produce  of  the  remaining 
moiety  to  Miss  Manning^  for  her  sol^  separate,  and  pecu- 
liar use  and  benefit,  independent  of  the  said  John  L, 
Anderdon  her  intended  husband,  who  should  not  inter- 
meddle therewith  or  with  any  part  thereof  nor  should 
the  same  or  any  part  thereof  be  in  any  manner  subject 
or  liable  to  his  disposal,  control,  debts,  or  engage-* 
ments;  and  aft^r  the  decease  of  the  said  JbA»  Lh  An^ 
derdon  or  Miss  Manning^  on  trust  to  pay  the  interest^ 
dividends^  and  annual  produce  to  the  survivor  of  them, 
for  his  or  her  own  proper  use  and  benefit ;  and  after  the 
decease  of  the  survivor  upon  certain  trusts  therein  ex^ 
pressed  in  fiivor  of  the  children  of  the  marriage  and 
their  issue;  and  in  defiuilt  of  such  children  or  issue^ 
then,  as  to  one  equal  half  part  of  the  8>113L  three  per 
cent  consols,  and  of  die  5,000i^  secured  by  the  bond  of 
WiUiam  Manning^  and  the  securities  on  whidi  liie  same 
should  be  invested,  in  trust  for  such  person  or  persona 
as  Miss  Morning  should  direct  or  appoint,  and  in  defeult; 
thereof  in  trust  for  the  persons  who  at  hier  decease 
Vol.  II.  K  N 
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1836.        would  be  entitled^  under  the  statutes  for  distribution  of 
^  intestates'  estates^  to  her  personal  estate,  if  she  died  iiw 

Mx  porie 
Smith        testate,  and  without  having  been  married;  and  as  to  the 

l"*  th*"^'*' tt  r  ^^®"^™'^  moiety  of  the  8^118/.  three  per  cent  consols^ 
of  and  of  the  sum  secured  by  the  bond  of  WUHam  Man- 

jmd^oThen.  ^^^  and  as  to  the  sums  of  d,OaO£  and  5,0002.,  severally 
secured  by  the  Ixmds  of  J.  P.  Anderdon  and  John  h* 
Anderdouj  and  the  securites  whereon  the  same  should  be 
invested,  in  trust  for  John  Lh  Anderdony  his  executory 
&C.,  for  his  and  their  own  proper  use  and  benefit* 

The  marriage  took  place,  and  Mr.  and  Mrs.  Andtrdoft 
were  both  living,  and  had  several  children.  John  Im 
Anderdm  paid  to  the  trustees  the  first  instalment  of 
1,00021,  but  the  others  were  not  paid.  The  8^11d& 
three  per  cent,  consols  was  sold  out  in  pursuance  of  the 
power  in  the  settlement,  and  the  produce  invested  in  a 
mortgage  in  the  names  of  the  trustees ;  the  remainder 
of  the  trust  monies  were  invested  in  l,800i  exchequer 
bills. 

In  1835  WiUiam  Mcaimng  died. 

In  September  1831  a  commission  issued  against 
WWiam  Manning^  Frederick  Mcaming^  and  John  L. 
Anderdon. 

This  was  a  petition  by  two  of  the  trustees  of  the  set- 
tlement (the  other  two  residing  abroad),  praying  that 
they  alone  might  prove  against  WiUiam  Manning  for 
5,000^,  and  that  they  might  be  declared  to  have  such 
lien  on  the  interest  of  the  sum  invested  in  mc^rtgage  and 
on  the  exchequer  bills,  and  the  sums  to  arise  from  the 
bonds  of  WiUiam  Manning  and  John  Proeter  Anderdon^ 
during  the  life  of  John  L.  Anderdon^  as  he  would  have 
been  entitled  to ;  and  that  it  might  be  referred  to  the 
commissioners  to  ascertain  the  value  of  the  interest  of 
John  L.  Anderdon  in  the  trust  monies ;  and  in  case  such 
value  should  not  amount  to  4,000JL,  then  that  the  same 
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should  be  deducted  from  the  4,000J1  due  on  John  L.  1-836. 

AnderdoaCs  bond,  and  that  the  petitioners  might  prove  J 

'Against  the  separate  estate  oijahn  L.  Anderdon  for  the  Smith 

deficiency ;  and  that  the  petitioners,  during  the  life  of  in"the"mat^er 

John  li.  Anderdon,  might  retain  the  annual  proceeds  of  of 

the  dividends  on  the  proof,  until  the  4,000^  should  be  aad  others. 
made  up. 


Mr.  G.  Richards  and  Mr.  Reynolds  for  the  petition : — 
The  wife  claims  a  right  to  have  the  dividends  accumu- 
lated until  2,000^  half  the  4,00M.,  is  made  up,  and  she 
ts  then  entitled  to  the  dividends  thereof  for  life.  This 
right  of  the  wife  has  lately  been  recognized  in  ex  parte 
King  (a),  which  refers  to  all  the  former  cases. 

The  Chief  Judge  :  — This  G)urt  can  order  the  proof 
to  be  made,  and  declare  the  assignees  not  entitled  to 
any  of  the  dividends  on  the  trust  monies,  till  the  amount 
of  the  trust  fund  is  made  up,  after  which  the  trustees 
will  pay  half  the  interest  to  the  wife,  and  the  other  half 
to  the  assignees.  If  the  dividends  on  the  proof,  there- 
fere,  are  ordered  to  be  paid  into  Court,  and  to  accumu- 
late till  further  order,  it  would  relieve  all  parties  from  a 
difficulty  which  exists  as  to  the  jurisdiction  of  this  Court 
interfering  touching  the  equities  of  the  wife,  and  espe- 
cially the  children,  who  being  infants,  diis  Court  cannot 
prevent  them  hereafler  from  filing  a  bill  against  the 
trustees. 

Mr.  G.  Richards :  —  The  wife  is  entided  to  the  in- 
terest of  half  the  trust  fund;  therefore  the  interest  on 
her  half  of  the  dividend  under  the  fiat  ought  not  to 


(«)  Ex  parte  King,  1  Mont  ^  Ayr.  107. 

N  N   2 
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1836.        accumulate,  especially  after  ex  parte  Twrpin  {a)  and  ex 

parte  King,  (b)    [The  Chief  Judge: — In  ex  parte  Tur^ 

Smith        P^''^  (^)  accumidation  was  ordered  on  the  petition  of  the 

and  another,    assignees.]  But  ex  parte  King  lb)  was  not  the  application 
In  the  matter     ^  f  .  ^  ^  ^  ^*^ 

of  of  the  assignees. 

Manning 
and  others. 

Mr.  Swanston  for  the  assignees :  —  No  such  petition 

as  the  present  is  necessary.  The  petitioners  might  pro- 
perly apply  for  an  order  to  prove  merely;  but  the  ques- 
tion, of  how  the  dividends  are  to  be  disposed  oi^  this 
Court  is  not  now  competent  to  decide.  It  would  be 
contrary  to  first  principles  to  bind  the  assignees  by  an 
order,  when  the  other  party  cannot  be  so  bound.. 

The  Chief  Judge:  —  This  Court  can  only  make  a 
protective  order  on  the  present  petition.  The  dividends 
must  be  ordered  into  Court ;  then  the  parties  claiming 
to  be  entitled  thereto  must  apply  for  those  dividends, 
and  thus  brii^  themselves  within  the  jurisdiction.  If 
the  bankrupt  had  applied  for  the  money,  any  Court  of 
Equity  would  have  imposed  terms,  and  the  assignees 
stand  in  his  shoes;  but  they  do  not  now  apply,  neither 
does  the  wife  nor  the  children,  consequently  the  question 
cannot  now  be  disposed  o£  The  order  proposed  would 
not  be  made  if  it  precluded  the  wife  from  her  right  to 
the  interest  of  a  moiety  of  the  dividends;  but  that  is  a 
question  between  the  wife  and  those  having  an  interest 
in  remainder, — parties  not  now  before  the  Court.  But 
the  fund  should  be  secured  till  she  applies,  and  all  pro- 
per parties  are  in  court  As  two  only  of  the  trustees 
are  to  prove,  an  order  is  necessary  to  enable  that  to  be 
done,  which  enables  the  Court  to  attach  a  condition,, 


(a)  Ex  parte  Turpin^  Mont,  4 A3, 

(J)  Ex  parte  King,  1  Mont.  4:  At/r,  107- 
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viz.  that  the  dividends  be  invested  in  this  Courts  subject        1836. 
to  any  future  application.  

•^  JSx  parte 

Smith 
Sir  John  Cross :  —  I  concur  in  the  order,  so  far  as  it    and  another. 

extends ;  but  it  appears  to  me  that  it  might  be  carried  ^"  ^^  matter 

further,  and  the  wife's  interest  now  ordered  to  be  paid      Manning 

to  her.  •"^  ^'^'^ 

Sir  George  Rose :  —  I  concur  in  the  order.  When 
parties  must  come  here  for  liberty  to  prove,  the  Court 
frequently  imposes  terms.  As  there  is  no  dispute  as  to 
the  amount,  the  order  may  setde  that  Let  the  trustees' 
costs  be  retained  out  of  the  dividends,  and  the  assignees' 
costs  out  of  their  several  estates  in  proportion. 

The  order  made  was: — Let  the  petitioners  be  admitted 
creditors  in  both  bankruptcies  for  the  two  sums  of 
5,000/1  and  4,000/.  Costs  of  the  trustees  out  of  the 
fund  proportionately.  Costs  of  the  assignees  out  of  the 
estate.  The  surplus  of  the  dividends  (after  paying  the 
costs)  to  be  paid  into  Court.  Liberty  to  any  party  to 
apply  for  the  same. 


Ex  parte  WHITR  —  In  the  matter  of  WHITR  C.  of  R. 

^  Jan.  21, 

1  HIS  was  the  petition  of  the  bankrupt  for  liberty  to        1836. 

prove  against  his  own  estate  a  debt  due  from  him  upon  The  Court  can 

a  bond,  the  obligee  having  died,  and  appointed  him  mifltake  in  the 

(the  bankrupt)  his  executor;  and  also  praying  that  an  JS^^^^^te 

error  in  the  condition  of  the  bond  might  be  corrected,  •  proof  to  be 

made* 

which  by  mistake  was  made  in  the  disjunctive;  the  mis* 
take  was  apparent  from  the  evidence. 

Mr.  Mylne  for  the  petition. 

Mr.  Tamlyn^  for  the  assignees,  consenting,  the  order 
was  made  as  prayed. 

K  N   3 
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Ex  parte  NEIRINCKS.  —  In  the  matter  of 

C.  of  R,  NEIRINCKS. 

Jan.  21, 

1836.  j^  PETITION  had  been  presented  (reported  anU^ 
to  be  paid  bj  P*  384.)  by  the  bankrupt  to  supersede  for  want  either  of 
^^^^P*  ®^  a  sufficient  trading  or  petitioning  creditor's  debt  The 
taken  by  bim,  trading  was  decided  to  be  sufficient;  but,  upon  the  ap- 
tion  to  annuf     plication  of  the  bankrupt,  it  was  referred  to  Mr.  Gregg 

to  inquire  whether  there  was  a  good  petitioning  cre- 
ditor's debt;  and  further  directions  and  costs  were  re» 
served.  Mr.  Gregg  reported  that  there  was  a  good  peti- 
tioning  creditor's  debt.  An  application  was  now  made 
to  confirm  the  report.  The  only  question  was,  whether 
the  bankrupt  should  pay  the  costs  of  the  inquiry. 


for  want  of 
Teauisites. 


Mr.  Swanstan  and  Mr.  Sturgeon  for  the  bankrupt:  — 
There  is  no  ground  why  this  case  should  be  made  an 
exception  to  the  general  rule,  that  a  bankrupt  coming 
here  to  supersede  his  commission  does  not  pay  costs. 
The  inquiry  might  have  been  made  on  an  issue  at  Nisi 
Prius,  the  costs  of  which  would  have  come  out  of  the 
estate.  The  Vice  Chancellor  would  not  grant  an  issue 
on  facts  as  to  the  requisites ;  but  Lord  Hldcn  overruled 
that  decision,  and  settled  the  practice,  that  on  con- 
flicting evidence  the  Court  would  not  decide  without  an 
issue.  The  question  of  &ct  in  this  case  was  doubtful, 
and  that  alone  was  sufficient  to  justify  the  bankrupt  in 
asking  for  the  reference.  If  the  Court  decides  that  the 
bankrupt  must  pay  the  costs  of  this  inquiry,  parties  will 
always  prefer  a  trial  at  law. 

Mr.  Twissy  for  the  assignees,  said  they  had  no  estate. 

The  Chief  Judge  :  —  The  Court  was  prepared  to  de- 
teraiine  the  sufficiency  of  the  petitioning  creditor's  debt 


.CASES  IN  BANKRUPTCY.  643 

when  the  petition  was  heard.     The  bankrupt  prayed  fer        1835. 

further  inquiry,  whidi  was  allowed  him,  but  the  refe-        — — 

renoe  was  taken  upon  terms  of  payment  of  costs  if  un-     Neiruickil 

successful.  ^n  '**«  ?^^ 

of 


Neiiinccs. 


The  rest  of  the  Court  concurring,  the  report  was 
ordered  to  be  confirmed,  and  the  bankrupt  to  pay  the 
costs  of  the  inquiry. 


Ex  parte  CROSFIELD. — In  the  matter  of  SAMUEL      C.  of  R. 

COOPER  J^  28. 

1836. 

Charles  cooper  and  Samuel  Cooper y  who  were  "^^  w^*  **»» 

1  .  .  ^       y.  ,»    .      .   .  proof  caonot  be 

not  partners,  gave  the  petitioner  Crosfield  six  joint  pro-  made  on  a  joint 
missory  notes.     They  were  for  a  consideration  given  to  ^  aJiveJt  part^ 
Charles  Cooper^   and  Samuel  Cooper  joined  as   surety,  nerjonlyappliei 
Samud  Cooper  became  bankrupt,  and  a  proof  was  ten-  nenhips,  not  to 
dered  against  his  estate  for  the  amount  of  the  bills,  which  j^ins  in  a  joint 
was  rejected,  on  the  ground  that  this  was  a  joint  note^  promiwMTnote 
and  that  no  proof  could  be  made  without  evidence  that  for  another,  they 
there  was  no  joint  estate,  and  while  there  was  a  solvent  ^en. 
partner.     After  this  rejection  Charles  Cooper  also  be- 
came bankrupt.     This  was  a  petition  to  prove  against 
the  estate  of  Samuel  Cooper. 

Mr.  Swanston  and  Mr.  Dixon  for  the  petition. 

Mr.  J.Russell,  contrd:  — This  is  a  joint  note,  and  there* 
fore  cannot  be  proved  by  the  petitioner  against  the  separ 
rate  estate  of  one  of  the  makers.  Before  that  can  be 
done  it  must  be  proved  that  there  is  no  joint  estate^ 
and  no  solvent  partner ;  when  the  proof  was  tendered 
there  was  no  such  evidence,  and  the  subsequent  bank* 
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18S6.        niptcy  of  Charles  Cooper  can  give  the  petitioner  no 

"""^        right  to  come  here  on  a  petition  of  appeal.     If  the 

CftosrisLD.     subsequent  bankruptcy  has  any  ^ect,  he  may  again 

In  thc^  matter  ^^^^  ^  ^^^f  heiore  the  commissioner.    Where  there 

Cponm.  is  a  solvent  partner  proof  is  not  allowed ;  or,  if  allowed, 
it  is  because  there  is  no  joint  estate  or  solvent  partner 
in  England ;  ex  parte  Pinherton  (a) ;  ex  parte  Sadler,  {b) 
And  sometimes,  where  allowed,  a  restraint  is  put  upon 
the  dividend ;  ex  parte  Kensington,  (c)  [Sir  G.  Base :  >. — 
The  rule  only  applies  to  actual  partnerships.]  Ex  parte 
Pinherton  (a)  and  Rawston  v.  Parr  (d)  are  cases  of  the 
application  of  the  rule,  though  no  partnership  existed. 

Mr.  Swanston^  in  reply,  was  stopped  by  the  Court 

The  Chief  Judge  : »—  When  the  proof  was  tendered, 
the  commigsioner  might  think  that  Charles  Cooper^  being 
solvent,  gave  an  equity  to  the  creditors  of  Samuely  that 
the  holder  of  the  notes  should  ^rst  proceed  against 
Charles  Cooper.  There  was,  however,  no  partnership ; 
and  therefore  the  rule  preventing  a  joint  creditor 
proving  against  the  separate  estate  of  a  partner^  where 
the  other  is  solvent,  cannot  apply^ 

Sir  /•  Cross :  *—  If  judgment  had  been  obtained  on 
tliese  joint  notes,  execution  might  have  been  levied  on 
the  goods  of  eith^r  of  the  defendants.  Bankruptcy 
practically  prevents  execution  at  law;  and  the  rule 
ought,  by  analogy,  to  enable  a  proof  tp  be  made  against 
either  estate. 


(a)  Ea  parte  Pifdcerlon,  6  Yet,  (c)  Ex  parte  Ke7uington,l<yes. 
614,  in  note.  447* 

(b)  Ex  parte  Sadler^   15  Vet»  {d)  Rawston  v»  Parr,   5  Sua, 
5P.  530. 
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'Sir  0»  JBofe.'-^A.right  to  issue  a  separate  fiat  and        I886, 
A  right  to  separate  proof  on  a  legal  debt  are  convertible       _ 
terms.    The  rule  adverted  to  in  the  argument  only     Cbosfield^ 
lapplies  to  actual  partnerships*  '■*  ^®  matter 


Ex  parte  KNIGHT.  —  In  the  matter  of  LEWIS.  c.  of  R. 

Jan.  2%, 

1  HIS  was  a  petition  to  prove  a  debt  rejected  for  want       "^36 
of  entries  in  the  petitioner's  books.  CommMrioners 

The  petition  stated,  that  the  petitioner  was  a  flpDld  o"8^*  "<>*  *<> 

set  oo  ft  eenerol 

watch  dial  maker,  and  the  bankrupt  a  merchant     The  ^^  to  f^^ 
Bat  was  dated  the  1 1th  of  August  1835.  thTi^."rot 

The  petitioner  tendered  before   Mr.  Commissioner  entered  in  ac- 

*■  oount  booksi 

Evans  a  proof  for  418il  on  the  bills  of  exchange;  one  when  books  are 
for  200i,  dated  14th  February  1835,  at  six  months ;  ^^^    ^^"^' 
another  for  12S£,  dated  1st  March  1835,  at  six  months; 
and  another  for  95L,  dated  27  th  March  1835,  at  six 
months^ 

Mr.  Evans  having  been  informed  of  the  alleged  items 
making  up  the  amounts  of  these  bills,  (watches,  a  cameo, 
emeralds,  and  sixty  gold  dials,)  asked  whether  the  peti- 
tioner had  any  account  in  his  books  of  the  several  items ; 
the  pedtioner  stated,  that  the  three  bills  were  entered 
in  his  bill  book^  and  that  most  of  the  items  (watchesp 
cameos,  emeralds,)  were  not  entered  in  his  books,  as 
they  were  not  made  by  him,  or  immediately  connected 
with  his  business  of  a  gold  dial  maker,  it  not  being  his 
practice  to  enter  suich  matters ;  but  that  sixty  gold  dials 
(for  which  the  95L  bill  was  given),  being  made  by  him, 
and  connected  with  his  business,  were  entered  in  his 
books;  that  neither  the  assignees,  nor  the  official  assignee, 
nor  any  creditor  of  the  bankrupt,  alleged  any  circum- 
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18S6.        Btanoe  or  reason  tending  to  impeach  the  validity  of  the 

'         said  three  bills,  or  disputed  or  o£Pered  any  objection  to 

Knight.       ^  petitioner's  right  to  prove ;  that  Mn  Evans  reftised  to 

In  the  matter  ^Hq^  ^ny  proof  except  for  the  96i  bill,  and  alleged  as 

Liwis*        his  reason  for  such  refusal,  that  he  had  made  it  a  rule 

never  to  permit  the  proof  of  a  debt  before  him  unless 

the  books  of  the  party  seeking  to  prove  (a)  contained 

satis&ctory  entries  of  the  debts  claimed. 

Jan.  28i  A  petition  was  presented  to  the  Court  of  Review 

against  the  decision  of  the  commissioner. 

Mr.  Sunmstan  and  Mr.  Bacon  for  the  petition :  —  The 
commissioner  has  no  right  to  make  the  rule  in  question ; 
the  petitioner  could  recover  at  law  on  the  bills  without 
producing  his  books  to  prove  the  consideration,  and 
therefore  may  in  like  manner  prove  under  a  fiat 

Mr.  Deacon  and  Mr.  Keene^  contra* 

The  Chief  Judge  :  —  I  do  not  think  the  Court  ought 
to  interfere  with  the  decision  of  the  commissioner;  the 
evidence  of  the  petitioner  would  not  have  induced  me  to 
admit  his  proof  The  bankrupt  had  absconded  with  his 
books,  and  the  loss  of  the  evidence,  which  would  have 
been  supplied  by  these,  rendered  it  the  more  necessary 
not  to  give  credit  to  mere  verbal  statements,  though 
supported  by  oath.  Whether  consideration  were  given 
for  the  bills  ought  strictly  to  be  inquired  into.  Be- 
sides, I  have  inspected  the  petitioner's  books,  and  I 
find  that  there  are  several  entries  of  other  goods  besides 

(a)  The  commissioner's  rule  is     no  party  wke  docs  keep  booh  shall 
not  quite  correctly  stated  in  the     prore  unless  there  are  entries* 
petition ;  it  is  (we  believe),  that 
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gold  dial  plates  having  been  sold  by  him  to  different        1896. 

persons ;  so  that  the  reason  he  gives  for  the  goods  in         —"" 

question  not  having  been  entered  does  not  hold  good*  Kn^ht. 

In  the  matter 

Sir  John  Cross :  —  This  was  a  proper  case  for  a  vivd  tiEwis. 
voce  examination ;  in  the  absence  of  which  I  think  the 
matter  had  better  be  referred  back  to  the  commissioner. 
The  public  are  indebted  to  the  commissioner  for  his 
care  in  preventing  fraudulent  proofs ;  but  in  this  case, 
unless  the  truth  of  the  petitioner's  statement  was  im- 
peached, I  think  his  debt  ought  to  have  been  admitted. 

Sir  G.  Base : — ^The  dismissing  this  particular  pedtion 
or  not,  must  not  be  taken  as  any  expression  of  opinion,  one 
way  or  the  other,  of  the  propriety  or  impropriety  of  the 
general  rule  said  to  be  laid  down  by  the  commissioner. 
I,  for  one,  should  have  rejected  this  proof  on  the  evi- 
dence adduced.  But  it  should  be  intimated,  that  a 
proof  ought  not  to  be  rejected  merely  on  account  of 
a  general  rule  not  to  allow  in  any  case  a  proof  of  any 
sum  not  entered  in  books,  when  books  are  kept  In 
this  case,  if  the  rejection  were  on  such  general  prin- 
ciple only,  it  should  be  intimated  to  the  commissioner 
that  the  G>urt  are  of  opinion  the  rejection  is  not  justi- 
fied ;  but  if  the  rejection  were  because  he  was  not 
satisfied  with  the  evidence  of  consideration,  the  rejec- 
tion might  be  quite  correct  I  think  that  some  com- 
munication should  be  had  with  the  commissioner,  to 
ascertain  the  exact  grounds  of  rejection. 

The  order  made  was :  —  Refer  the  proof  back  to  the 
commissioner,  with  liberty  to  the  petitioner  to  tender 
his  proof,  and  be  examined  thereto.     Costs  reserved. 

The  petitioner  accordingly  went  before  the  commis- 
sioner, who  allowed  the  proof,  without  any  argument 
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18S6.        or  additional  evidence.    This  day  the  petition  was  again 
_  in  the  paperi  as  to  costs. 

Bs  parte  ^^^ 

.  Knight 
In  the  Diatter       Mr.  Boom,  asked  for  costs.     From  the  fiu;t  that  the 

Lbwis.        commissioner  required  no  further  evidence^  it  is  clear 
April  23,      that  the  evidence  before  tendered  was  sufficient 
18^6. 

Mr.  Keene^  contra. 

The  Chief  Judoe  : — The  Court  will  give  no  costs. 
From  my  recollection  of  the  case,  the  petitioner  is  very 
well  off  as  it  is. 


GofR- 

March  12, 

April  28> 

29,  §•  30, 

1835. 


Jan.  30^ 

Fekl, 

1636. 


Ex  parte  EDWIN  PEMBERTON,  —  In  the  matter 

of  STOKES. 

Ex  parte  HANCOX  and  another,  surviving  assignees  of 

STOKES.  —  In  the  matter  of  STOKES. 

1  HE  petition  ex  parte  Pembertan  was  for  payment  of 
certain  sums  in  respect  of  a  lien  on  the  bankrupt's  pro- 
perty, and  to  confirm  a  report  of  the  commissioners 
thereon.     The  petition  ex  parte  Hancox  was  a  cross 


A,f  B.}  and  C. 
bcinff  in  port^ 

nenbip,  A.  re-    petition  by  the  assignees  for  a  reference  back  to  the 
tired,  a     ance    commissioners  as   to  whetlier  the  property  on  which 


tieing  due  to 
iiim,  which  B. 
find  C  cove- 
nanted to  paj 
by  instalments, 
gloving  a  power 
of  r&-entry  to 
A.  if  any  instal* 
inent  were  un- 


such  lien  was  claimed  was  not  in  tlie  reputed  ownership 
of  the  bankrupt.  There  were  also  several  other  ques- 
tions, which  are  not  here  reported* 

In  1803  George  Stokes  carried  on  business  as  iron- 
master, in  partnership  with  Samuel  Pembertan,  Beyamin 
a' were  also  to  Stohes,  and  Thomas  Stokes.  Samuel  Pembertan  died  in 
"^^^uSto  A.    ^"g^*  ^8^3,  leaving  Edwin  Pembertan  (the  petitioner) 

on  trusts  for  sale;  then  B.  retired,  and  C.  alone  continued  the  business;  default  was  made 
ill  payment  of  an  instalment,  C.  became  l>ankrupt,  and  A.  re-entered.  Held,  a  debt 
originally  due  to  A.y  B.,  and  C.  was  nut  in  the  reputed  ownership  of  C.)  and  that  A.  had 
a  lien  thereon. 
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and  others  his  executors,  and  by  his  will  directed  his         1836. 
executors   to   continue   the  trade   with   George  Stokes,        ■ 
Benjamin  Stokes,  and  Thomas  Stokes.    In  January  1806     PeI^erton 
Benjamin  Stokes  retired  from  the  partnership,  assigning  ^^^ 

his  share  in  the  partnership  to  the  continuing  partners  by  Hancox. 
a  deed  dated  28th  January  1806.  In  the  same  year  the  '"  the^  matter 
executors  retired  from  the  partnership,  and  assigned  Stokes. 
their  interest  in  the  business,  and  in  the  freehold,  lease- 
hold, and  copyhold  estates  of  the  partnership,  to  George 
Stokes  and  Thonuis  Stokes,  for  49,600£ ;  and  the  partner- 
ship between  George  Stokes  and  Thomas  Stokes  and  the 
executors  was  dissolved  as  to  the  executors,  and  notice 
thereof  published  in  the  London  Gazette  on  the  dd  of 
October  1807.  By  a  deed  dated  Sd  October  1807, 
the  executors,  in  consideration  of  49,60021,  assigned  to 
George  Stokes  and  Thomas  Stokes  all  their  share  in  the 
partnership  stock  and  partnership  debts,  and  gave  a 
power  of  attorney  to  recover  the  debts.  George  Stokes 
and  Thomas  Stokes  covenanted  to  pay  the  49,600^  by 
instalments  of  3,00021  at  the  times  in  the  deed  men- 
tioned ;  and  it  was  provided,  that  if  any  instalment  were 
unpaid  for  thirty  days  the  executors  might  enter  and 
distrain  on  the  partnership  premises;  and  that  if  any 
instalment  were  unpaid  during  sixty  days,  then  that  the 
executors  might  re-enter  on  the  whole  late  partnership 
estates  and  property,  and  on  such  re-entry  the  deed  to 
become  void.  And  George  Stokes  and  Thomas  Stokes 
covenanted,  that  on  such  reentry  they  would,  on  de- 
mand, re-assign  the  whole  partnership  premises  to  the 
executors,  on  trust  to  sell  the  same,  and  pay  the  49,600/., 
or  so  much  as  might  be  then  due. 

George  Stokes  and  Thomas  Stokes  thenceforth  carried 
on  the  trade  together  till  September  1810,  when  Tho- 
mas Stokes  retired,  and  George  Stokes  alone  continued 
the  business. 
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Ex  parte 

Pembkbton 

and 

e*  parte 

Hancox. 


8tokb8. 


1836.  In  1812  a  commission  issued  against  George  Stokes. 

Some  time  (more  that  sixty  days)  previously  to  the 
issuing  of  the  commission  default  occurred  in  payment 
of  the  instalments  (a) ;  but  it  did  not  appear  that  Edwin 
Pemberton  made  any  re-entry  on  the  premises  till  1826, 
In  ihe^  matter  ^^^  ^^  interest  being  stiU  in  arrear,  Edwm  Pemier^ 

tan  re-entered  upon  the  partnership  premises,  in  pur- 
suance of  the  clause  of  re-entry  contained  in  the  deed. 

In  1826  Pemberton  presented  a  petition  stating  these 
fiu^ts,  and  praying  that  the  partnership  premises  might 
be  sold,  and  the  commissioners  take  sn  account  of  what 
was  due  to  Edwin  Pemberton^  and  that  the  monies  be 
applied  in  satis&ction  of  what  was  due  to  him,  with 
liberty  to  prove  if  any  deficiency,  &c 

In  August  1826  the  Vice-Chancellor  ordered  a  refer* 
ence  to  the  conmiissioners  to  take  an  account  of  the 
joint  estate  of  the  firm  of  Pemberton  and  Stokes  and  of  the 
firm  of  George  and  Thomas  Stokes^  which  had  come  to 
the  hands  of  Hancox^  &c^  assignees  of  George  Stokesj  and 
an  account  of  what  was  due  to  Edmn  Pemberton  in  his 
double  capacity. 

In  May  1827  the  assignees  of  Hancox  appealed  against 
this  order ;  and  in  February  1829  the  Chancellor  con- 
firmed the  order,  adding  to  the  order  a  declaration  that 
the  partnership  premises  were  subject  to  the  debts  due 
to  Edwin  Pemberton. 

In  October  1830  the  commissioners  made  their 
report,  finding  certain  properties  set  out  in  certain 
schedules  to  have  been  the  joint  property  of  Pemberton 
and  Stokes. 


(a)  At  the  hearing  on  the 
99th  of  April  it  was  assumed  by 
both  sides,  that  no  default  oc- 
curred till  after  the  bankruptcy; 


the  error  having  been  subse- 
quently discovered  led  to  tbe 
re-hearing  in  1S36.  See  poit, 
p.  S59. 
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One  of  these  schedules  contained  an  item  of  2,256/^ 
being  a  composition  of  15«.  in  the  pound  on  a  debt 
paid  by  JohmUm  and  Co.  to  the  assignees  of  George 
Stokesj  being  one  of  the  debts  included  in  the  assign- 
ment of  1807. 

In  December  1831  Edwin  Pemberton  petitioned,  pray- 
ing that  certain  sums,  by  the  commissioners'  report  found 
part  of  the  estate  of  Pemberton  and  Stohes  and  of  George 
Stokes  and  Thomas  Stokes^  in  the  hands  of  the  assignees 
of  George  Stokes^  together  with  the  accumulated  interest 
thereon,  might  be  paid  to  the  petitioner,  and  that  the 
assignees  might  get  in  and  pay  over  to  petitioner  all 
other  sums  to  which  he  was  entitled. 

The  petitions  now  before  the  Court  of  Review  were 
two :  the  one  by  Edwin  Pembertonj  for  payment  to  him 
of  the  smns  found  due  by  the  commissioners,  and  for  an 
account  of  the  interest  and  profits  made  by  the  assignees 
of  George  Stohes;  and  a  cross  petition  by  the  assignees, 
that  it  might  be  referred  back  to  the  commissioner 
to  ascertain  what  of  the  property  was  in  the  order  and 
disposition  of  George  Stohes  at  his  bankruptcy. 


I8se. 

Eje  parte 

Pemberton 

and 

ex  parte 

Hamcox. 

In  the  matter 

of 

Stokes. 


In  Stoanstonj  with  whom  was  Mr.  Montagu^  having  March  1 
led  the  petition  of  Pembertortf  the  Court  called  on  1835. 
Spence  to  proceed 


Mr.  Spence  and  Mr.  Duchworth  for  the  cross  peti- 
tion ex  parte  Haneox.  —  The  Lord  Chancellor  could 
not,  nor  can  this  Court,  make  the  order  now  asked 
by  the  other  side;  besides  which,  the  order  of  the 
Lord  Chancellor  makes  no  reference  to  the  question  of 
order  and  disposition,  and  this  Court  cannot  altet  or 
add  to  the  Lord  Chancellor's  orders.  The  question 
of  order  and  disposition  must  have  been  mooted  before 
the  Lord  Chancellor;  a  feet  which  is  tolerably  clear. 
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1836.  from  the  circumstanoe  that  Sir  Edward  Sugdai^  brief 

"""^  has  a  note  as  to  order  and  disposition  as  part  of  his 

PfiMBERTON  argument    [The  Chief  Judge  :  — Did  the  Lord  Chan- 

A°^  ^  cellor  mean  to  include  debts  ?]     It  is  submitted  it  can- 

ex  parte 

Hancox.       not  here  be  decided  what  his  Lordship  intended;  it  is 
In  the  ^matter  ^,^^^^1^  ^  ^y^  j^  j^^  ^ot  so  appear  in  the  order.     The 

Stokes.  order  then  excludes  any  question  of  order  and  dis^ 
position,  —  a  point  which  might  have  been  included  a^ 
the  time. 

The  Chief  Judge  : — A  question  was,  whether  2,256^ 
was  joint  or  separate  estate.  A  petition  was  presented 
to  the  Vice-chancellor  claiming  it  for  the  joint  estate. 
The  Vice-chancellor  directed  an  inquiry  by  the  com- 
missioners, who  were  to  ascertain  what  money  came  to 
the  hands  of  the  assignees  which  bore  the  character  of 
joint  or  separate.  The  proper  course  was,  not  to  enter 
into  the  question  of  reputed  ownership  in  the  first  in- 
stance^ but,  as  was  done,  to  go  before  the  commissioners 
to  decide  what  was  joint  and  what  was  separate.  The 
other  question  was  left  open,  and  the  parties  may  now 
discuss  the  question  of  reputed  ownership. 

Petition  to  stand  over  for  further  argument 

April  28»         On  these  days  the  arguments  were  continued. 
29,  ^  30. 


1836. 


Mr.  SwangUmj  Mr.  Montoffu^  and  Mr.  G.  L.  RumU:-^ 
The  money  in  question  is  either  part  of  the  separate 
estate  of  George  Stokes,  or  it  was  in  his  reputed  owner- 
ship. In  ex  parte  WiUiams  (a)  Lord  Eldon  says,  ^  Where 
the  possession  of  the  property  is  delivered  over  to  the 
surviving  partner,  and  he  goes  into  the  world  as  a  sole 
».     ■       ■  ■  ■    I  I  III.. I ■■■ 

(a)  Ex  parte  WiUhms,  1 1  Fes.  5. 
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partner,  he  has  all  the  credit  belonging  to  him  as  such  183(1. 

sole  trader,   having  the  possession,  and   dealing  with  jg,  parte 

mankind  as  such."     In  ex  parte  Dcde  (a),  a  trustee  for  Pkmbektok 

sale  of  a  brewhouse  and  plant,  the  cestui  que  trusts,  being  ^^  p^rte 

infants,  contracted  to  sell  them,  and  let  the  piu-chaser  ,   Hancox. 

,      _       _  n    1  T  In  the  matter 

mto  possession;    on  the  bankruptcy  of  the  purchaser  of 

the  property  was  held  to  have  been  in  his  reputed  Stokbs. 
ownership,  and  passed  to  his  assignees  without  being 
subject  to  any  lien  for  the  purchase  money.  In  Holroyd 
V.  Gnyyrme  (i),  standing  timber  was  sold  to  a  trader, 
with  a  proviso,  that  in  case  of  bankruptcy  the  vendor 
might  retake  it  if  the  piu*chase  money  was  unpaid ;  but 
it  was  held  that  the  proviso  was  altogether  void,  and 
that  the  goods,  being  in  the  order  and  disposition  of 
the  bankrupt,  would  pass  to  his  assignees.  In  another 
case.  A.,  the  dormant  partner  of  B.,  allowed,  on  the  dis- 
solution of  the  partnership  by  effluxion  of  time,  the 
partnership  stock,  eiFects,  and  debts  to  remain  in  the 
order  and  disposition  of  B.,  who,  after  carrjring  on  the 
trade  for  two  years  on  his  own  account,  became  bank- 
rupt; and  it  was  held  that  A.'s  share  of  the  partnership 
property,  and  of  the  debts  due  to  the  partnership  at  the 
time  of  the  dissolution,  were  in  the  reputed  ownership 
of  B. ;  ex  parte  Enderhy.  (c)  Again,  in  Clarke  v.  Crown- 
show  (<f),  a  lessee  of  a  mill  and  iron  forge  conveyed  his 
interest  to  a  creditor,  on  trust,  if  default  should  be  made 
by  the  lessee  in  paying  certain  instalments,  to  enter  and 
sell,  and  pay  himself  out  of  the  proceeds.  The  lessee 
made  default,  and  became  bankrupt,  and  the  creditor 


(a)  Ex  parte  Dale,  Buck,  36S.  nom.  in   re   Gilpin^   S  D.  4^  B- 

{b)  Holroydv.Gwynne,  7  Taunt.  636.    And  see  ex  parte  Wilton, 

176.     S.C.  1  Rote,  113.  Buck^  48. 

(c)  Ex  parte  Enderbtf  re  GU-  (rf)  Clarke y.Crownthaw,3 Bam, 

pin,  2  Bam,  Sf  Cret.  389.     S.  C.  ^Adol,  804. 
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1836.        then  entered,  but  the  pr(^perty  ivas  held  in  the  reputed 

■"■■^         ownership  of  the   lessee:  that  case  very  stronely  re- 
Ex  parte  ^^      \^  .        /  ©  / 

PsMBBRTON     sembles  the  present 

^^_^  The  debts  and  other  personalty  were  assigned  to 

ex  parte  » 

Hamcox.  George  and  Thanuu  Stokes^  the  continuing  partners ;  a 
the^  matter  p^^^j.  ^f  attorney  was  also  given,  together  with  notice 
SioKcs.  to  the  debtors  of  the  old  firm  of  the  assignment  of  their 
debts  to  George  and  Thomas  Stokes;  when,  therefore, 
Thomas  Stokes  had  assigned  his  interest  to  George  Stohesy 
and  the  latter  became  bankrupt,  the  debts,  &c.  were  in 
the  reputed  ownership  of  George  Stokes^  as  in  the  bank* 
ruptcy  of  Coward  and  Fear»  (a) 

If  George  Stokes  was  the  true  owner,  the  assignees  are 
entitled  to  the  property  on  that  ground ;  and  it  is  con- 
tended, George  Stokes  was  so  fiur  true  owner  that  if  he 
had  not  failed  in  payment  of  the  instalments  the  peti- 
tioner could  not  interfere  with  his  possession :  but  the 
Pembertons  must  have  been  owners  of  that  interest 
(whatever  it  was),  which  depended  on  Stokes  failing  in 
payment,  and  under  which  the  petitioner  now  claims: 
if  the  petitioner  had  any  kind  of  ownership  or  interest, 
he  ^^  consented"  that  such  ownership  or  interest  should 
be  in  the  reputed  ownership  of  George  Stokes  ;  if  he  had 
no  such  interest,  it  was  G.  Stoket^s  absolutely.  The  rights 
of  the  parties  arise  out  of  a  contract,  and  if  under  that  the 
bankrupt  had  a  possession  which  the  Pembertons  could 
not  disturb  at  the  bankruptcy,  were  not  the  goods  either 
his  absolutely  or  in  his  order  and  disposition  ?  Could  he 


(a)  In  ex  parte  Hare f  re  Coward  firm;  1  Deacon,  16.    In  our  re- 

and  Fear,  furniture,  the  property  port,  aniej  498,  it  is  reported  to 

of  one  partner,  was  used  by  the  haye  been  held  to  have  been  ac- 

partnership;   in  one  report  of  tually  converted  into  partnership 

this  case  the  Court  are  reported  property,  and,  vt  $embie^  not  to 

to  decide  that  the  furniture  was  have  been  in  the  reputed  owner- 

in  the  reputed  ownership  of  the  ship. 
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not  "  order  and  dispose "  of  the  property  in  question  ?  1886. 

Section  79.  of  6  Geo.  4L  c.  16.  relates  to  pure  trust  pro-  —- 

perQr,  where  the  trustee  has  the  legal  but  not  the  bene-  Psj^^^n 

ficial  interest,  and  must  be  confined  to  mere  trustees,  and  ^^ 

ex  porie 

not  extended  to  trustees  having  a  beneficial  interest  or      Hancox. 
ownership;  thus  a  mortgagee^  with  a  restriction  as  to  re-  ^°  the^^mattcr 
entry,  is  a  trustee,  but  is  within  section  72,  and  not       Stokes. 
within  section  79.    Cases  where  a  trust  did  not  origi- 
nally exist,  but  are  superinduced,  are  not  within  sec- 
tion 79.    [Sir  John  Crass :  —  Is  not  the  l^al  interest  in 
the  debts  still  in  Pemberton  and  Stokes ;   and  are  not 
all  the  interests  now  before  the  Court  mere  equitable 
interests?    Could  the  assignees  of  Stokes  alone  bring 
actions  ?    The  power  of  attorney  only  gives  authority  to 
sue  in  the  names  of  all.]    The  same  circumstances  exist 
in  every  partnership  where  one  assigns  his  share  in  the 
partnership  to  the  other;  but  that  does  not  prevent  re- 
puted ownership,  or  order  and  disposition. 

Mr.  Spence  and  Mr.  Duckworth,  contrd :  —  We  repre- 
sent, not  the  reputed,  but  the  true  owners  of  the  pro- 
perty, who  were  in  possession  at  the  bankruptcy.  To 
bring  property  within  the  reputed  ownership,  it  is 
necessary  that  the  real  ownership  should  be  in  one  per- 
son, while  the  reputed  ownership  is  in  another,  as  in  ex 
parte  Watkins.  {a)  If  the  party  had  a  right  to  enter,  but 
did  not  exercise  that  right,  it  might  be  open  to  the  other 
side  to  contend  that  reputed  ownership  was  thereby  let 
in;  but  in  this  case  there  was  no  de&ult  before  the 
bankruptcy,  (b)  In  Clarke  v.  Crovmshaw  (c)  there  was 
de&ult  before  the  bankruptcy.   Where  a  party  is  unable 

(a)  Ex  parte  Watkins,  1  Mont,         (b)  This  was  a  mbtake.    See 
i;  Ayr,  685 ;     reversed^    ante,     pott,  page  559. 
548.  lie)  darkey, Crowfuhaw,  5Bam. 

4  Adol,  804. 
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1836.  to  take   possession   before  the   bankruptcy,  the  goods 

""""■^  being  in  the  bankrupt's  possession  does  not  place  them 

PxMBKRToy  in  his  reputed  ownership :  thus  in  the  case  of  a  mort- 

*"^  S^^  ^^  *  ^^^P  ^^  ^^^  delivery  of  the  bill  of  sale  was 

Hancox.  always  sufficient  to  prevent  reputed  ownership.     Braum 

In,the^matter  ^^  HeaOiCote.  {a) 


Stokes. 


Mr.  M&ntagu  in  reply  —  (Mr.  Swanstan  being  out  of 
court) :  —  The  dominion  which  George  Stokes  had  at  the 
moment  of  bankruptcy  was  a  qualified  ownership,  and 
the  questions  turns  on  the  nature  of  that  qualification. 
If  a  debtor  had  been  asked  "  whose  debtor  are  you  ?" 
he  would  have  answered,  "  George  Stokes^s ;  I  have  had 
notice  of  an  assignment  to  him."  The  case  of  Horn  v. 
Baker  (b)  is  nearest  to  the  pre8ent,~and  there  all  the  cases 
touching  the  point  now  before  the  Court  are  collected 
and  fully  commented  upon.  In  Horn  v.  Baker  {b)  A., 
B.,  and  C.  were  partners  and  distillers;  they  occupied 
certain  premises  leased  to  A.  and  another;  the  part- 
nership was  dissolved,  and  by  deed  A.  withdrew,  and 
it  was  agreed  that  C.  together  with  J.  should  carry  on 
the  trade  and  use  the  premises  and  utensils,  in  consi- 
deration of  an  annuity  to  be  paid  by  C.  and  J.  to  A.  and 
his  wife,  and  there  was  a  proviso  for  re-entry  by  A.,  if 
the  annuity  was  two  months  in  arrear ;  C.  and  J.  took 
possession  accordingly,  and  the  annuity  fell  into  arrear 
more  than  two  months.  The  widow  of  A.  (who  was 
dead)  did  not  enter,  but  brought  an  action  for  the 
arrears,  which  was  stopped  by  the  bankruptcy  of  C.  and 
J. ;  and  it  was  held  that  the  vats  and  other  utensils,  not 
fixtures,  passed  to  the  assignees,  as  having  been,  to  the 
eye  of  the  world,  in  the  possession,  order,  and  dispo- 
sition of  the  bankrupts  as  reputed  owners.     In  the  pre- 

(a)  Brotvn  v.  Heathcote,  1  Aik,  160. 

(b)  Horn  V.  Baker,  9  East,  215. 
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sent  case  the  deed  was  in  ISO?,  the  first  fiiilure  of  pay-        1836. 
ment  of  an  instalment  in  I8I45  and  the  re-entry  was  not 

Ex  parte 

till  1826.     This  great  delay  bars  the  party  of  any  right,    Pehberton 
even  if  any  existed.  *°^  , 

•^  ex  parte 

Hancox. 

The  Chief  Judge  :  —  The  question  is,  whether  the  '"  ^^^  ™«"«r 
petitioners  can  treat  Johnston^s  debt,  or  the  money  re-       Stokrs* 
ceived  by  the  assignees,  as  part  of  the  joint  estate  of 
Pemberton  and  Stokesj  or  whether  it  is  the  estate'  of 
George  Stokes  f     If  it  were  part  of  the  joint  estate^  then 
the  order  of  the  Lord  Chancellor  makes  it  subject  to  the 
sums  mentioned  in  the  petition  as  due  to  the  petitioner. 
The  assignees  contend  no  lien  existed,  because  Jokon 
stones  debt  was  either  the  actual   property  of  George 
StokeSf  or  if  not,  vras  in  his  reputed  ownership.     It  ap- 
pears to  me  that  the  question  of  reputed  ownership,  or 
of  order  and  disposition,  does  not  arise  here.    The  debty 
originally  due  to  Pemberton  and  Stokes,  was  assigned  to 
George  and  Thomas  Stokes  by  the  deed  of  1807,  and 
notice  of  this  assignment  was  given  to  the  debtors;  con- 
sequently, according  to  all  the  cases,  every  thing  was 
done  which  was  tantamount  to  a  delivery  of  a  chattel ; 
consequendy,  just  before   the    bankruptcy   of  George 
Stokesj   he  might  have  demanded  payment   from  the 
debtor  {Johnston),  he  therefore  fairly  had  the  "  order 
and  disposition."    But  to  bring  him  within  the  72d  sec- 
tion the  power  of  order  and  disposition  must  exist  else- 
where than   in  the  true  owner;  so  that  the  real  and 
apparent  rights  are  different.    Here  George  Stokes,  being 
the  true  owner,  was  not  within  the  mischief  of  the  72d 
section ;  he  was  real  owner,  subject  to  a  condition  ap- 
parent on  the  face  of  the  deed.     By  that  deed  George 
and  ThomcLs  Stokei  were  to  sell  and  apply  part  of  the 
proceeds  in  payment  of  the  debt  of  49,600/.    There  was 
also  a  clause,  that  on  default  of  payment  for  sixty  days 

cod 
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1836.        the  executors  might  re-enter,  and  consider  the  deed  as 
void*     Subject  to  this  condition  the  debt  was  assigned 
Pbmbbkton     to  StokeSf  the  bankrupt    The  petitioners  were  not  mort- 
ex^'^rte      S^^^  >  ^  ^  ^^J  ^ovld  have  been,  according  to  the 
Hamcox.       cases,  the   true   owners.     George  Stokes  was  the  real 
of  owner,  subject  to  be  called  on  to  re^ussign.    After  the 

^^'^B*  bankruptcy  the  instahnents  fell  into  arrear,  whereon  the 
petitioner  re-entered;  then  the  rights  under  the  deed 
re-attached.  The  assignees  took  subject  to  the  same  lia- 
bilities as  the  bankrupt;  consequently  the  petitioners 
are  entitled  to  have  the  money  taken  into  account  as 
the  joint  property  of  Pemberton  and  StokeSy  and  then, 
under  Lord  Lyndhwrs(%  order,  it  becomes  liable  to  pay 
the  49,6002. 

Sir  John  Cross:  —  I  concur  in  thinking  this  not  a 
question  of  reputed  ownership  or  of  order  and  dispo- 
sition. In  WiUiami^  case  (a)  it  was  decided,  that  pro- 
perty assigned  sixteen  months  previous  to  bankruptcy 
could  not  be  followed  by  the  creditors  of  the  firm,  be- 
cause it  had  been  absolutely  transferred.  The  principle 
of  Horn  v.  Baker  (b)  does  not  touch  this  case;  there  the 
outgoing  partners  were  the  owners,  and  leased  to  the 
remaining  and  some  new  partners.  The  great  question 
was,  whether  the  stills  were  in  possession  of  the  bank- 
rupts with  permission  of  the  true  owners ;  there  could 
be  no  doubt  of  the  a£Brmative  as  to  the  moveables* 

Sir  George  Rose :  —  The  case  turns  entirely  on  the 
deed.  The  Vice  Chancellor's  order,  followed  up  by 
Lord  Lyndhursty  goes  far  to  intimate  their  opinion  that 
order  and  disposition  was  excluded.    The  case  of  ex 


{a)  Ex  parte  WUUamt,  11  Vet.  3. 
{b)  Horn  V.  Bakery  9  Easi,  215. 
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parte  Dale  (a)  was  of  a  trustee  to  sell,  and  in  such  case        1836. 
nothing  beyond  the  legal  interest  is  considered.    Where        """" 

^     .  ^  .  ,  .      .  Ex  parte 

outgoing  partners  assign   property  to   the  continuing    Pbmbebton 

partners,  it  becomes  the  property  of  the  latter,  and  ere-  *"^ 

ditors  are  bound  by  the  assignment,  and  have  no  lien  Hancox. 
on  the  property ;  nor  will  it  alter  the  case  that  the  con-  ^^  the  matter 
tinuing  partners  undertake  to  pay  the  debts.  If  the  Stokes. 
deed  be  one  by  which  the  property  is  not  absolutely  as- 
signed, as  a  covenant  to  assign,  and  there  be  any  thing 
executory,  the  Court  will  fasten  thereon  to  make  the 
equity  of  the  creditors  available.  I  was  therefore  anxious 
to  know  if  there  had  been  any  breach  in  payment  of  the 
instahnents  before  the  bankruptcy,  (h)  The  right  of 
the  respondents  has  been  rested  on  reputed  ownership^ 
or  order  and  disposition,  and  on  real  ownership.  It 
makes  no  difference  whether  the  bankrupt  were  real  or 
reputed  owner,  if  his  possession  were  fixed  with  a  trust 
Now  if  any  instalment  remained  unpaid  for  thirty  days,  a 
right  of  entry  arose  in  the  nature  of  a  distress  at  common 
law ;  so  far  all  is  firee  from  trusts.  The  difficulty  arises 
fi'om  subsequent  clauses,  by  which  if  the  instalment  re- 
mains sixty  days  in  arrear,  George  and  Thomas  Stokes 
became  the  owners  in  trust  for  the  executors,  and  en- 
gaged to  re<transfer  to  or  in  favour  of  them.  If  the  debts 
had  been  recovered  before  the  bankruptcy,  then,  whether 
distinguishable  or  not,  they  would  have  become  part  of 
the  bankrupt's  estate,  and  no  lien  could  have  attached; 
but  the  money  was  received  afler  the  bankruptcy,  and 
then  the  assignees  cannot  retain  money  received  after 
the  breach  of  the  payment  of  the  instalments. 

It  having  been  discovered  that  default  in  payment  of     Jan.  SO) 
the  instalments  had  taken  place  before  the  bankruptcy,       -^^'  ^* 
this  petition  came  on  again  for  rehearing. 

(«)  Ex  parte  Dale,  Buck,  365.  {h)  Sec  in/ra, 

o  o  4 
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1836.  Mr.  Swanston  and  Mr.  G.  L*  Russell  for  the  assignees, 

the  petitioners  in  the  first  petition :  — The  Court  is  now 
Ex  parte  ... 

P£MB£RTON     Called  upon  to  review  its  judgment  on  the  point  of  re- 
*°^  ^        puted  ownership,  as  it  has  been  discovered  that  there 

ex  parte       *  * ' 

Hancox.  was  default  before  the  bankruptcy  of  George  Stokes  in 
n  e  ^matter  pj^yj^^^t  of  instahnents  under  the  deed.  As  the  default 
Stokes.  occurred  before  bankruptcy,  the  proviso  in  the  deed  for 
re-entry  came  into  effect,  and  then  the  Pembertans  be- 
came the  owners ;  and  if  George  Stokes  was  afterwards 
in  possession,  it  was  with  consent  of  the  true  owners. 
The  mere  existence  of  a  trust  does  not  in  such  cases  ex- 
clude reputed  ownership,  as  was  lately  decided  in  ex 
parte  Watkins.  {a)  This  is  a  case  of  a  security  given  for 
a  debt ;  and  all  the  mischief  intended  to  be  excluded  by 
6  Geo.  4.  c.  16.  sect.  72.  will  be  let  in,  if  the  personal 
representatives  of  the  Pembertans  are  allowed  to  take 
this  money  otherwise  than  in  dividend*  If  the  Pemr 
bertons  had  a  lien  only,  or  a  right  of  re-entry  only,  then 
of  that  lien  or  right  of  re-entry  George  Stokes  was  reputed 
owner. 

.    Mr.  Spence  and  Mr.  Duckworth,  foir  the  representatives 
of  Pemberton,  were  stopped  by  the  Court 

The  Chief  Judge  :  —  This  discussion  has  arisen 
upon  the  principle,  that  if  the  instalments  were  in 
arrear  for  sixty  days  previous  to  the  bankruptcy,  the 
former  decision  of  this  Court  on  the  point  would  have 
been  different  I  am  of  opinion  the  case  is  lefl  precisely 
where  it  was  on  the  last  decision. 

Sir  John  Cross :  —  Is  it  admitted  that  the  fact  has 
been  established?  (Which  Mr.  Spence  does  not  admit) 

(a)  Ex  parte  Watkins,  1  Mont.  ^  Ayr.  685.  Reversed^  ante,  548. 
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When  it  is,  I  will  say  whether  I  alter  my  former  opinion         1836. 
or  not,  this  question  creating  the  only  difficulty.  —^ 

Ex  porte 
Pemberton 

Sir  George  Rose :  —  The  Court  is  here  on  the  assump-  *°^_ 

•^  '^  ex  parte 

tion  of  the  fact  of  the  default  before  the  bankruptcy:  Hamcox. 
on  that  assumption  I  proceed.  The  Pembertons  were  no  **  *  ^^  ™*  ^ 
parties  to  the  alteration  of  the  ownership  of  the  pro-  Stokes. 
perty  by  J.  and  G.  Stokes ;  and  where  is  the  "  con- 
dent  ^  of  the  Pembertons  to  the  possession  of  George 
Stokes  alone?  The  contract  of  the  Pembertons  was  with 
Thomas  and  George  Stokes.  The  charge  in  the  deed 
was  intended  to  protect  the  rights  of  the  Pembertons^ 
— not  to  destroy  it  The  case  of  reputed  ownership  is 
between  the  creditors  of  Thomas  and  George :  a  question 
which  does  not  arise.  I  concur  with  the  Chief  Judge 
that  the  former  decision  was  correct.  As  to  ex  parte 
Bunaood{a),  I  think  the  notice  to  the  office,  as  stated 
in  the  report,  ivas  not  sufficient  to  prevent  reputed 
ownership.  I  had  thought  the  notice  had  been  given 
by  the  party  himself. 

Cur,:  —  As  to  the  first  point,  the  order  stands  as 
before. 

The  report  was  confirmed  as  to  the  debt  in  question, 
thus  excluding  the  reputed  ownership. 

(a)  Ex  parte  Burtuood,  ante,  584 ;  nom.  ex  parte  Watkins. 
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C.  of  R.  Ex  parU  HOLT.  —  In  the  matter  of  M AKIN. 
Nov.  6, 

1835.  J[  ]^jg  ^^  ^^  petition  of  several  infiuits,  by  thdr  neact 

1836.  mend,  to  prove. 

A.  and  B.  Grace  Cherry  by  her  will  bequeathed  all  the  residue 

A^mS^Sd  ^^  ^®'  estates  to  Makin  (the  bankrupt)  and  Suttcn  (who 

tbe  tnnt  ftnid^  were  partners),  and  who  both  proved  the  will,  in  trust 

don  inued  to  convert  the  same  into  money,  and  invest  it  upon 

imdarwwS  he  "^^''^SPK^  Securities,  and  pay  the  interest  of  one  moie^ 

obtunedhis  to  PhoAe  Cherry^  and  of  the  other  moiety  to  George 

proof wasmade,  Cherry^  and  in  case  of  the  death  of  either  to  pay  the 

SefertTttd^  interest  to  the  survivor,  and  the  property  on  the  death 

eontinuedtopay  of  the  survivor  to  ffo  to  the  children.     George  Cherry 

die  interait;  •  o  ^  €f 

afterwards  a  fiat  died  an  infioit,  and  Phai>e  married  Holty  the  petitioner, 

him,  aft^^cfa  '^^'^^^  ^^^  Mokifif  the  trustees,  converted  the  property 

the  breach  of  jm^  money;  but,  instead  of  investing  it,  as  directed, 

covered:  Held,  in  mortgage  securities,  employed  it  (unknown  to  the 

under  the  com-  cestuis  que  trust)  in  their  business,  paying  the  interest  in 

miflsion  was  a  t^e  meantime  into  the  hands  of  Phcebe  Leadu    In  1818 

bar  to  any  proof 

under  tbe  fiat,  the  partnership  between  Sutton  and  Makin  was  dis- 
solved, and  the  money  left  in  the  hands  of  Making  who 
became  bankrupt  in  1830,  and  obtained  his  certificate. 
No  proof  of  this  debt  was  made^  but  he  paid  the  in- 
terest to  PhcAe  Leach  till  1834.  In  1834  a  joint  fiat 
issued  against  Makin  and  his  then  partners,  under 
which  Makin  obtained  his  certificate.  Since  the  last  fiat 
Makin  continued  to  pay  the  interest,  and  the  petitioners 
only  lately  discovered  that  the  money  had  not  been 
invested.  They  then  attempted  to  prove  for  the  prin- 
cipal (800t),  or  so  much  of  the  dividend  as  Makin 
might  have  received  if  he  had  proved  under  the  first 
bankruptcy ;  but  the  proof  was  rejected  by  the  com- 
missioners. 
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This  was  a  petition  to  prove  eitlier  the  whole  sum  or  18S6. 

the  amount  of  the  dividends  which  would  have  been  — 

received  under  the  first  commission  if  the  proof  had  Holt. 
been  then  made.    The  mother  of  the  children  was  dead,  ^'^  ^^  matter 

and  the  petitioner  claimed  to  have  the  money  which  he  Makin. 
might  recover  from  the  assignees  distributed  among 
thenu 

Mr.  Swangtan  and  Mr.  Booth  for  the  petition :  —  The 
number  of  years  which  has  elapsed  will  not  prevent  the 
proo^  this  being  a  case  of  firaud,  and  consequently  the 
debt  is  not  barred  by  the  statute  of  limitations.  In 
the  South  Sea  Company  v.  Wynunid8ell{a)  it  was  held 
that  the  statute  of  limitations  was  no  bar  in  cases  of 
fraud;  and  Hovenden  v.  lAxtAAimedey  (b)  decided  in  case 
of  fraud  the  statute  only  ran  fit>m  the  time  of  the  dis- 
covery of  the  fraud ;  and  as  the  bankrupt  prevented 
this  debt  from  being  proved  by  a  fraud  in  conceal- 
ing the  &cts,  that  fraud,  which  furnishes  an  exception 
to  all  rules,  prevents  this  debt  being  barred  by  the 
certificate.  Suppose,  instead  of  a  second  bankruptcy, 
a  bill  had  been  filed  against  Making  calling  on  him  to 
account  as  trustee,  he  could  not  set  up  his  certificate,  as 
his  defence  then  must  be  inequitable,  viz.  that  though 
tke  debt,  if  known,  would  have  been  proveable,  yet  that 
his  default  in  concealing  it  prevented  the  proo£  If 
the  parties  had  proved  they  would  have  had  a  vote  as 
to  the  certificate,  and  nan  constat  the  bankrupt  would 
never  have  obtained  it  [The  Chief  Juuoe  :  —  Would 
not  that  be  ground  to  set  aside  the  certificate?]  In 
any  event  there  is  a  right  to  prove  for  the  amount  of 

(a)  South  Sea  Company  y,  WymondseU^  1  P.  Wmt,  149. 
if)  Hovenden  v.  Lord  Annetley,  2  Sch,  ^  ^f*  ^^^* 
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1836.        dividends  which  would  have  been  payable  under  the 

•"""^        first  commission  if  proof  had  been  made  thereunder. 
Ex  parte 

Holt. 
Id  the  matter       jyjj.^  HeatkfM  for  the  assignees :  —  The  judgment  in 

Makin.  this  case  must  be  governed  by  the  bankrupt  laws,  —  not 
by  any  general  principles  of  equity.  The  answer  to 
this  petition  is,  that  the  debt  was  proveable  under  the 
first  conmiission,  and  therefore  barred  by  the  certi- 
ficate, by  6  6.  4.  c.  16.  &  121.,  which  enacts,  ^<  the 
bankrupt  shall  be  thereby  discharged  fix)m  all  claims 
and  demands  thereby  made  proveable.**^  The  certificated 
bankrupt  is  trusted  by  third  parties  as  a  new  man ;  and 
it  is  their  privilege,  as  well  as  the  bankrupts,  that  the 
order  asked  should  not  be  made.  In  South  Sea  Comr 
pany  v.  Wym&ndseU  (a)  it  was  merely  decided  that  the 
statute  of  limitations  was  not  a  good  plea;  but  the 
defendant  was  put  to  answer,  reserving  to  him  the  be- 
nefit of  the  objection.  If  the  time  of  discovery  of  the 
fraud  can  have  any  effect,  that  was  not  till  after 
the  fiat  of  1884.  When  Makin  became  bankrupt, 
the  parties  ought  to  have  inquired  whether  he  had  the 
trust  funds  in  his  hands,  and  might  have  had  a  new 
trustee  appointed ;  they  would  then  have  discovered  the 
firaud;  their  not  having  done  so  is  their  own  laches. 
The  bankrupt  could  not  have  proved  without  an  order, 
ex  parte  Moody  (ft),  ex  parte  Shaw  (c),  which  is  con- 
clusive that  his  not  doing  so  is  no  breach  of  trust 

Mr.  Swanston  in  reply :  — Where  one  trustee  receives 
all  the  trust  fund,  he  alone  may  be  charged  in  equity. 


(a)  South  Sea  Company  v.  Wymondtelly  I  P.  Wnu.  143. 
{h)  Ex  parte  Moody ^  2  Rose,  415. 
(c)  Ex  parte  Shaw,  1  Gl,  S^J,  127. 
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Walker  v,  Symonds  (a) ;  which  case  went  to  the  House         1836. 

of  Lords.     The  fraudulent  concealment  differs  this  case  EjTnarte 

from  all  others.     Till  the  cestui  que  trust  demands  the  Holt. 
trust  fund  from  the  trustee  no  debt  is  due  from  the  ^f 

trustee.   In  this  case  no  demand  was  made  till  the  fraud  Makin. 
was  discovered,  (b) 

The  Chief  Judge:  —  At  present  there  appears  to 
me  insurmountable  difficulty  in  ordering  what  the  peti- 
tion asks,  though  the  payment  of  the  interest  and 
natural  equity  are  in  favour  of  the  demand*  But  one 
great  obstacle  to  the  proof  is  the  interest  of  the  new 
creditors,  who  have  trusted  the  bankrupt  on  the  faith  of 
His  certificate.  My  opinion  now  is,  that  as  the  debt 
might  have  been  proved  it  is  barred  by  the  certifi- 
cate ;  and  though  the  bankrupt  might  have  revived  the 
debt  (c)  it  does  not  appear  that  he  ever  did.  The  pay- 
ment of  interest  was  an  admission  that  he  had  the 
money,  and  not  that  he  had  misapplied  it ;  or  it  might 
have  been  paid  from  a  sense  of  justice, — ^not  denying  the 
misappropriation.  It  is  therefore  an  equivocal  act  It 
seems  to  me,  that  in  fact  the  misapplication  was  before 
(he  first  commission ;  but  as  I  am  anxious  to  allow  the 
proof,  if  possible,  I  will  take  time  to  consider  my  judg- 
ment At  the  time  of  the  bankruptcy  the  cestuis  que  trust 
had  an  election  to  treat  the  debt  as  joint  or  several: 
they  never  have  treated  it  as  the  separate  debt  of 
Makin. 

Sir  John  Cross :  —  I  agree  as  to  what  natural  equity 
and  common  honesty  demands.     The  interest  was  paid 

(a)  Walker  v.  Symonds,  3  Swan,  58. 

{6)  That  was  not  till  after  the  fiat  of  1834. 

(c)  6  Geo.  4.  c.  16.  s.  131. 
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18S6.  before  the  first  commission,  and  after  the  first  coxiimi»- 
*^'~~  sion.  If  a  trustee  holds  out  to  his  cettui  que  trust  that 
Holt.  he  still  possesses  his  money,  and  he  thereon  forbears  to 
of™"**^  prove^  I  have  an  impression  that  the  trustee  is  precluded 
Makin.       from  subsequently  declaring,  ^^I  was  not  then  a  trustee; 

I  had  no  trust  money;  I  was  deluding  you."   But  I  will 

consider  my  judgment. 

Sir  George  Rose ;  —  I  am  anxious  to  assist  the  peti- 
tioners, but  I  do  not  perceive  how  it  can  be  done. 
When  the  breach  of  trust  took  place  the  petitioners  had 
an  election  to  consider  the  debt  as  joint  or  separate. 
The  question  is,  when  the  first  commission  issued,  did 
any  debt  exist,  l^;al  or  equitable^  which  by  election  or 
otherwise  could  have  been  proved  ?  if  so^  if  th^e  were 
any  debt  proveable  at  and  before  the  date  and  issuing  of 
the  fiat^  can  it  be  disputed  that  it  is  barred  by  the  certi- 
cate  ?  Whether  the  certificate  protects  or  not  in 
of  devastavit  is  not  the  question  in  this  Court, 
can  only  treat  the  matter  as  one  of  debtor  and  creditor, 
as  a  question  of  account  or  balance.  It  was  as  much  the 
duty  of  the  other  trustee  to  have  proved  as  of  Makin ; 
and  the  question  of  how  far  the  other  trustee  is  liable  is 
still  open  to  the  parties.  In  bankruptcy  it  is  impossible 
to  hold  that  the  misconduct  of  the  bankrupt  as  trustee, 
and  before  his  bankruptcy,  can  create  a  claim  against 
him  as  a  debtor  after  his  bankruptcy. 

Curia  advisare  vuU. 

p^^  1,  This  day  judgment  was  delivered. 

The  Chief  Judge  .•^In  this  case  the  petitioner  claims 

to  prove^  as  the  next  fiiend  of  some  infants,  the  children 

^  of  Robert  and  Phoebe  HoU,  a  sum  of  money  against  the 

estate  of  the  bankrupt.    [His  Honor  here  detailed  the 
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&ctB  of  the  caae  as  slated  befiure,  abd  proceeded :]    The        1836. 
petitioner  contends^  first,  that  because  Maim  had  paid        *""" 
the  interest  he  had  thereby  sufficiently  acknowledged        Holt. 
the  debt,  so  as  to  create  fresh  liability;  and  that  there-  ^"  *^®  matter 
fore  they  had  a  right  to  presume,  for  the  purposes  of       Makin. 
justice,  a  promise^  and  were  entitled  to  prove  for  the 
whole.     This  Court  cannot  assume  any  promise  was 
made^  because  the  statute  (a)  requires  it  to  be  in  writ- 
ing, and  therefore  no  presumption  arises  from  the  mere 
circumstance  of  his  having  paid  interest.    But  then  it  is 
said,  that  the  payment  of  interest  is  an  acknowledg- 
ment of  his  having  property  in  his  hands,  and  that 
therefore  we  might  presume  that  the  proper^  was  all 
the  time  at  interest  somewhere  or  other,  and  never  was 
used  before  the  first  commission;  but,  upon  a  full  con- 
sideration of  the  case,  the  Court  cannot  arrive  at  that 
conclusion ;  all  the  &cts  upon  the  petition  seem  to  rebut 
that  presumption,  and  go  to  show  that  the  trust  pro- 
perty had  been  dissipated  at  the  time  of  the  first  bank- 
ruptcy; and  therefore  the  act  of  paying  interest  was 
so  equivocal  an  act,  and  possibly  merely  arose  from  a 
feeling  of  moral  justice^  that  no  presumption  can  arise 
from  that  circumstance.     It  was  put  to  the  parties  whe- 
ther it  was  worth  while  to  take  a  reference  upon  that 
point,  and  declined*    I  am  therefore  of  opinion  that  we 
cannot  direct  the  proof  of  the  whole  of  the  debt.  It  was 
further  contended,  that  as  MMn  was  a  trustee  he  was 
bound  to  have  proved  under  his  own  commission,  when 
he  would  have  received  a  considerable  dividend ;  for  it 
appears  a  considerable  sum  is  forthcoming  under  the 
commission.     But  it  is  not  clear  that  Stxttony  the  other 
trustee,  is  dead;    and  Makin  could  not  have  proved 
against  his  own  estate  without  an  order  from  the  Court. 

(a)  6  Geo.  4.  c.  16.  8. 151. 
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1836.        We  are  therefore  of  opinion,  that  unless  it  can  be  shown 
'-  that  there  was  any  wilful  de&ult  on  the  part  of  Makin 

Holt.         the  proof  under  the  present  fiat  for  what  would  have 

In  the  matter  jj^^jj  ^j^^   dividend   under   the   first  commission   can- 
of 
Makin.        not  be  made.     We  must  follow  the  rules  of  law,  and 

not  the  wishes  of  the  parties.     The  case  of  Walcott  v. 

HaU  {a)  decides  that  you  cannot  call  upon  an  executor 

to  account  for  money  which  might  have  been  proved 

under  his  commission,  and  the  parties  in  that  case  were 

infants  at  the  time.     I  am  therefore  of  opinion  that  this 

petition  must  be  dismissed. 

Sir  John  Cross  and  Sir  George  Rose  concurred. 

Petition  dismissed.     Assignees  costs  out  of  the  estate. 


C.  of  R. 

Feb.  1, 
1836. 

A  loan  on 
bilk  of  three 
months,  on 
which  more 
than  five  per 
cent,  interest  is 
allowed,  is  not 
taken  out  of 
S&4W.4.C.98. 
8.  7.  by  taking 
ooUateral  secu- 
rity. 


Ex  parte  KNIGHT.  —  In  the  matter  of  POWNALL. 

1  HIS  was  a  petition  to  prove  a  bill  or  promissory  note, 
which  came  under  the  provision  of  3  &  4  W.  4.  c  98. 
sect  7. 

The  petition  stated  as  follows:  —  That  in  1834  and 
1835  the  petitioner  had  transactionsi  with  the  bankrupt 
in  discounting  bills  and  promissory  notes,  payable  at  or 
within  three  months  after  date,  on  which,  or  the  greater 
part  thereof,  the  petitioner  took  interest  or  discount  more 
than  5L  per  cent  per  annum.  On  the  14  th  of  March 
1835  the  petitioner  discounted  three  bills  for  100/. 
each;  two  dated  the  13th  and  one  the  14th  of  March 
1835,  payable,  one,  two,  and  three  months  after  date,  to 


(a)  WalcoH  v.  Hall,  2  Brown,  305. 
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the  order  of  the  bankrupt,  at  MouUrman  and  Co/s ;  and        1836. 
the  petitioner  retained  out  of  the  proceeds  237.  2«.  hd*  ' 

for  discount^  which  exceeded  legal  interest.     The  peti-       Knight. 
tioner,  on  the  21st  of  April  1836,  discounted  a  bill  of  ^'^  the^  matter 
the  bankrupt  for  266/^  dated  the  21st  of  April  1835,     Powmall. 
payable  three  months  after  date  to  the  order  of  the 
bankrupt,  and  drawn  upon  Mr.  ColeshiU,  payable  at 
Ma^erman  and  Co.'s,  which  was  indorsed  to  the  peti- 
tioner, who  retained  .42.  Is.  for  discount,  stamp,  and 
banker's  commission;  and,  on  the  2d  of  May  1835,  dis- 
counted a  bill  of  the  bankrupt  for  450Z.,  dated  the  1st 
of  May  1835,  payable  three  months  after  date,  to  the 
order  of  the  bankrupt,  at  Masterman  and  Co.'s ;  and  the 
petitioner  retained  49/.  6«.  bd.  for  discount,  which  ex- 
ceeded legal  interest    All  the  bills  so  discounted,  except 
the  first  bill  for  1001,  were  dishonoured,  and  were  in 
possession  of  the  petitioner  and  unpaid* 

In  February  1834^  the  petitioner,  being  in  advance  in 
respect  of  such  discounting,  applied  to  the  bankrupt  for 
some  security  for  such  advances,  whereon  the  bankrupt 
assigned  to  the  petitioner  a  policy  of  insurance,  dated 
July  1833,  on  the  bankrupt's  life^  for  1,000/^  as  colla- 
teral security  for  all  monies  advanced  or  to  be  advanced, 
not  exceeding  1,0002.  Shortly  before  September  1834 
the  petitioner,  being  then  in  advance  564Z.  to  the  bank- 
rupt for  bills  previously  discounted,  again  applied  for 
further  security,  when  the  bankrupt,  in  November  and 
December  1834,  deposited  with  the  petitioner  two  par- 
cels of  hops,  and  delivered  to  him  the  following  memo- 
randum: 

"  Manchester,  December  8, 1834. 

^  Mr.  J(xmes  Knight. 
"Sir, 

"  Herewith  you  will  receive  invoice  of  ten  pockets  of 

hops,  delivered  to  you  on  the  8th  day  of  November  last, 

Vol.  IL  p  p 
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1886.        marked  and  numbered,  also  invoice  of  sixteen  pockets 

of  hops,  marked  and  numbered,  and  delivered  to  you 

Kn^ht!  ^^  ^7'  ^  which  twenty-six  pockets  shall  be  to  you  as 
In  the  matter  q^  security  for  such  advances  as  you  have  made  or  may 
PowMALL.  hereafter  make  in  any  way  of  discount  of  any  bill  or 
bills  or  promissory  note  or  notes,  or  any  other  account 
whatsoever,  and  for  interest  and  all  incidental  charges 
thereon ;  and  in  case  of  my  default  in  payment  of  the 
amount  which  may  be  owing  from  me  to  you  for  the  time 
being,  on  demand,  you  shall  be  authorized  to  sell  the 
same  pockets  of  hops,  or  any  of  them,  either  by  auction 
or  by  private  contract,  and  either  for  cash  or  on  credit^ 
as  you  in  your  discretion  shall  think  fit;  and  after  re* 
payment  of  your  advances,  interest,  and  expences,  the 
surplus,  if  any,  to  be^  and  I  further  agree  that  until  such 
sale  or  sales  shall  be  made  the  said  pockets  of  hops  shall 
remain,  at  my  risk  from  fire  or  otherwise.  I  hereby 
agreeing  to  pay  to  you  rent  for  warehouse-room;  the 
said  rent  to  be  payable  in  advance  half*yearly;  and  I 
further  agree  to  be  answerable  to  you  for  any  deficiency 
of  the  amount  owing  by  me  to  you  after  sale  of  the 
before-mentioned  pockets  of  hops. 

^*  (Signed)         John  Pownall." 

In  March  1835  the  petitioner,  being  still  in  advance 
500L  to  the  bankrupt,  again  applied  for  a  further  secu- 
rity, and  obtained  invoices  of  two  parcels  of  brandy  and 
a  parcel  of  wine,  also  a  bill  of  lading  of  one  of  the  par- 
cels of  brandy,  together  with  a  memorandum  similar  in 
efiect  to  the  one  before  mentioned.  On  the  28th  of 
March  1835  the  petitioner  obtained  an  order  on  some 
merchants  at  Liverpool  to  deliver  to  the  petitioner  a 
parcel  of  wine  value  12L  4«.  On  the  22d  of  June  1885 
a  fiat  issued  against  PaumalL  The  various  securities 
were  sold  by  the  petitioner  after  issuing  the  fiat,  with 
the  assent  of  the  assignees.     The  bills  dishonoured 

14 
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amounted  to  916L  The  net  produce  of  the  securities  sold        1896. 

amounted  to  309i  16«.   After  giving  credit  for  6(ML  cash        

received  firom  the  bankrupt,  and  for  the  produce  of  the      Knight. 
securities  (deducting  25i  ^.  paid  on  a  claim  of  lien  of  ^"  the  matter 
another  party),  there  remained  due  5SIL  IQs.  to  the  peti-     Pownall. 
tioner,  for  which,  in  December  1835,  he  tendered  a 
proof^  which  the  commissioners  rejected,  on  the  ground 
that  the  petitioner,  by  taking  the  collateral  securities, 
had  deprived  himself  of  the  protection  of  the  statute ; 
they  being  of  opinion  that  the  statute  contemplated  such 
transactions  only  as  were  secured  by  bills  or  notes  alone. 
The  commissioners,  however,  entertained  considerable 
doubt,  and  expressed  a  desire  that  the  opinion  of  the 
Court  of  Review  should  be  taken. 

Mr.  StoanstoH  and  Mr.  O.  Anierdan  for  the  petition : — 
Tlie  3  &  4  W.  4.  c.  9a  sect  7.  enacts,  ^<  that  no  bill  of 
exchange  or  promissory  note,  made  payable  at  or  within 
three  months  after  the  date  thereof,  or  not  having  more 
than  three  months  to  run,  shall,  by  reason  of  any  interest 
to  be  taken  thereon  or  secured  thereby,  or  any  agreement 
to  pay  or  receive  or  allow  interest  in  discounting,  nego- 
tiating, or  transferring  the  same,  be  void ;  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promis- 
sory note  be  affected  by  reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury ;  nor  shall  any  person 
or  persons,  drawing,  accepting,  or  signing  any  such  bill 
or  note,  or  lending  or  advancing  any  money,  or  taking 
more  than  the  present  rate  of  legal  interest  in  Great 
Britain  and  Ireland  respectively  for  the  loan  of  money 
on  any  such  bill  or  note^  be  subject  to  any  penalties; 
any  statute  or  law  relating  to  usury,  or  any  other  penalty 
or  forfeiture,  or  any  thing  in  any  law  or  statute  relating 
to  usury,  &c  notwithstanding."  To  reject  this  proof 
would  be  to  nullify  this  enactment.    The  only  case  upon 
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1836.        the  poiiit  is  Connop  v.  Meaks  (a),  there  bills  had  been 

""""        ffiven  for  three  months  upon  usurious  terms,  and  beinir 

Ex  parte       ®.  ?.  .  ^ 

Knioht.       dishonoured  a  warrant  of  attorney  was  given  for  the 

In  the  matter  amount,  which  was  contended  to  be  void  as  being  tainted 

PowNALL.     with  usury,  but  it  was  held  good  within  the  statute.    In 

the  case  before  the  Court  the  objection  is  similar;  viz. 

to  a  collateral  security.    It  is  submitted  that  Ckmnop  ¥« 

Meaks  {a)  will  govern  the  decision  in  the  present  case. 

Mr.  Bethell  and  Mr.  Cowling^  contra :  —  The  object  of 
the  act  is  to  protect  bills  at  a  short  date,  and  for  pay- 
ment of  which  there  is  mere  personal  security ;  and  in 
such  cases  the  legislature  has  conceived  it  just  that  more 
than  five  per  cent«  interest  should  be  allowed  for  the 
increased  risk.  But  the  statute  cannot  be  extended  to 
loans  accompanied  with  a  deposit  of  goods,  the  act  only 
extends  to  loans  on  bills  of  exchange'  of  three  months. 
In  Connop  v.  Meaks  (a)  the  warrant  of  attorney  was  not 
•  a  collateral  security :  the  security  in  this  case  was  coUa- 
teral.  A  contract  of  this  kind  must  be  construed  as 
entire ;  one  part  cannot  be  good  and  another  bad ;  the 
transaction  cannot  be  good  as  to  the  notes,  and  bad  as 
to  the  goods. 

The  Chief  Judge  :  —  In  Connop  v.  Meaks  {a)  it  was 
urged,  that  though  the  transaction  as  to  the  bill  was 
valid,  yet  that  the  act  did  not  extend  to  the  warrant  of 
attorney ;  but  the  Court  held,  that  if  the  bill  was  valid 
so  was  the  warrant  of  attorney.  In  this  case,  however, 
the  creditor  comes  to  prove  on  the  bill  itself  and  the 
act  declares  that  the  liability  of  any  party  «  shall  not  be 
affected."  It  has  been  argued,  that  the  whole  trans- 
action must  stand  or  fall  together ;  but  that  is  not  the 

(a)  Cmnop  ?.  Mcak$^  2  Adok  <^  EUis,  336. 
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case;  the  bill  may  be  available,  though  the  security  is        1836. 

not.     The  objection  here  is,  that  the  party  has  a  colla-        

teral  security  by  deposit  of  goods  on  a  transaction  tainted       Knioht. 

with  usury.  Now  the  question  is  not,  whether  the  deposit  ^"  *^®  matter 

is  or  is  not  protected  by  the  act.     The  point  for  the      Pownall. 

Court  to  decide  is  this :  can  a  proof  on  a  bill,  declared 

valid  by  act  of  parliament,  be  rejected  by  reason  of  a 

collateral  security  said  not  to  be  so  protected  ?     If  we 

reject  this  proof  on  the  ground  of  usury,  will  not  the 

party  be  "  affected"  thereby  contrary  to  the  words  of 

the  act?    That  difficulty  appears  to  me  insurmountable. 

It  would  indeed  have  been  reasonable  had  the  act  not 

included  such  transactions  as  the  present,  where  the  bill 

is  accompanied  by  a  security,  but  such  has  not  been  done. 

The  decision  of  this  Court,  allowing  the  proof,  will  not 

prevent  the  parties  contesting  the  validity  of  the  deposit. 

Sir  John  Cross :  —  The  statute  in  question  does  not 
repeal  any  of  the  laws  relating  to  usury ;  it  merely  ex- 
empts a  pcurticular  class  of  bills  of  exchange  from  the 
operation  of  those  laws ;  and  the  sole  question  here  is, 
do  the  parties   bring   their   case  within  the   statute? 
The  intent  of  the  legislature  was  to  allow  more  than  five 
per  cent,  in  case  of  loans  on  particular  bills  of  exchange 
only.     The  words  "  interest  to  be  taken  thereon"  mean 
on  bills  alone,  and  the  words  ^^  secured  thereby"  mean 
secured  by  such  bills,  and  not  by  any  thing  else.     This 
was  a  contract  to  lend  money  on  bill,  and  also  on  a  de- 
posit of  goods.     In  Connop  v.  Meaks  (a)  the  warrant  of 
attorney  was  not  given  at  the  same  time  with  the  bills. 
But  for  the  contrary  opinion  of  the  other  judges  I 
should  not  feel  the  slightest  hesitation  as  to  my  being 
right  in  declaring  that  I  think  the  transaction  usurious, 

(a)  Connop  v.  Meahs,  2  AM.  Sf  KlHs,  326. 
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and  not  protected  by  the  statute,  and  that  the  conunis- 
sioners  were  right  in  rejecting  the  proof. 

Sir  George  Base :  —  This  appears  to  me  a  plain  case. 
If  the  bills  of  exchange  were  merely  given  colourably  to 
protect  a  usurious  transaction,  the  proof  ought  to  be 
rejected;  but  there  is  no  evidence  before  the  Court  that 
such  is  the  feet  Would  the  party  be  entitled  to  main- 
tain an  action  on  the  bill  ?  If  he  would  he  must  be 
allowed  to  prove.  It  may  be  different  if  on  a  similar 
transaction  a  party  comes  here  petitioning  for  sale  of 
property  deposited  as  security.  In  this  case  the  security 
is  sold  and  the  proceeds  realized  without  the  assistance 
of  the  Court.  If^  however,  the  assignees  conceive  that 
the  pledge  of  the  property  is  not  protected  by  the  sta- 
tute^ they  may  apply  to  the  Court  to  retain  the  divi- 
dends for  a  reasonable  time,  to  enable  them  to  try  the 
question  at  law,  but  the  proof  on  the  bills  must  be 
allowed. 

Proof  ordered.  No  costs  to  the  petitioner;  assignees' 
costs  out  of  the  estate. 


C.  of  R.  ^^  P<^^^  FIFE —  In  the  matter  of  PHIBBa 

March  8,  ^ 

1836.  1  HIS  was  the  petition  of  Henry  Fife  and  Eobert  Green, 

Ifthealli^^ation  wine  merchants. 

in  a  petition  to 

stay  the  certifi-  The  petition  Stated,  <<  that  the  bankrupt  lost  202.  and 

^et^M^  upwards  in  one  day  by  gaming,  (that  is  to  say,)  on  the 

dant  in  support  jQth  day  of  June  now  last  past,  by  gaming  at  a  certain 

States  ^informa-  game  Called  rouge  et  noir,  at  a  gaming-hous^  Na  10, 

^y%vLi  an  *  ^^^^i  Street,  St.  James's." 

other  affidavit 

in  support  by  a  third  person  states  the  fact  poaitivelyi  it  is  sufficient. 
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The  affidavit  in  support  by  Henry  F^i  stated,  ^^  that        1836. 
deponent  hath  been  informed  (and  which  information 
deponent  believes  to  be  true)  that  in  one  day,  namely,         Fife. 
on  Thursday  the  18th  day  of  June  now  last  past,  George  ^^  the  ^matter 
Phihbs  lost  the  sum  of  302.  and  upwards  by  gaming  at «       Phibbs. 
certain  game  of  rouge  et  noir/' 

Mr.  John  Morris  also  made  an  affidavit  in  support, 
which  stated,  ^^  that  on  Thursday  the  18th  day  of  June 
last  he»  this  deponent,  went  to  the  house,  No.  10,  King 
Street,  Saint  James's,  in  the  city  of  Westminster,  then 
kept,  as  this  deponent  believes,  as  a  common  gaming- 
house ;  and  that  he,  this  deponent,  in  a  room  of  the  first 
floor  of  the  said  house,  then  saw  George  Phibbs  there 
engaged  in  playing  at  a  certain  game  called  rouge  et 
noir;  that  George  Phibbs  then  staked  sums  of  money 
from  IL  to  lOL,  with  various  success;  and  when  depo- 
nent lefl  said  room,  which  was  about  the  hour  of  ten 
o'clock  in  the  evening  of  said  day,  he^  George  Phibbs, 
had  on  that  occasion  and  at  that  time  lost  the  sum  of 
30/.  and  upwards." 

In  reply  the  bankrupt  deposed,  *^  that  he  is  not  nor 
ever  was  in  the  habit  of  gambling  or  of  frequenting 
gambling-houses,  and  he  denies  most  positively  that  he 
was  engaged  in  playing  at  a  certain  game  called  rouge 
et  noir  or  any  other  game  at  No.  10,  King  Street,  Saint 
James's,  in  the  city  of  Westminster,  on  the  18th  day  of 
June  last  or  any  other  time ;  that  this  deponent  never 
entered  the  same  house  in  his  life."  The  bankrupt  then 
proceeded  to  set  up  an  alibi,  which  was  supported  by 
two  other  witnesses. 

The  petition  was  signed  **  Henry  Fife,  for  self  and 
partner;"  but  the  petition  did  not  contain  any  alle- 
gation that  they  were  partners*  The  attestation  was  as 
follows :  "  Signed  by  the  said  Henry  Fife,  in  the  pre- 
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1836.        sence  of  D*  Daviesy  solicitor  for  the  said  Henry  Fife  and 

"  Robert  Green  in  the  matter  of  this  petition.*' 

Ex  porte 

Fife. 

In  the  matter       Mr.  Keene  for  the  petition. 


of 
Phibbs. 


Mr.  J.  Russell  and  Mr.  Birdj  canird :  -^ 

There  are  two  objections  of  form. 

Ist,  This  is  the  petition  of  two,  of  whom  only  one 
signs;  and  the  petition  contains  no  allegation  of  the 
two  being  partners. 

2d,  The  affidavit  m  support  by  Phibbs  does  not  posi- 
tively allege  the  gambling,  but  merely  that  "  he  was 
informed  and  believes."  Now  all  facts  must  be  stated 
equally  in  the  petition  and  in  the  affidavit  in  sup- 
port (a)  filed  by  the  petitioner ;  and  the  statement  must 
be  positive.  Here  the  petition  is  positive,  but  the  affi- 
davit in  support  by  Phibbs  states  ^^  information  and 
belief  only;  and  though  Morrises  affidavit  states  the 
fact  positively,  that  is  not  sufficient;  the  petitioner  must 
himself  swear  to  the  fact  positively.  But  even  the 
affidavit  of  Morris  is  not  sufficient ;  it  does  not  state  in 
precise  terms  that  the  bankrupt  ^^  lost  20L  in  one  day," 
which  is  absolutely  necessary,  {b) 

Mr.  Keene  in  reply :  —  The  petition  is  signed  "  for 
self  and  partner,"  which  is  sufficient,  (c)  The  peti- 
tion states  the  fact  of  gaming  positively,  and  the 
affidavit  in  support  by  Morris  supports  the  dilation 
of  the  petition ;  and  it  is  not  necessary  that  the  peti- 
tioner should  make  the  affidavit  in  support ;  any  person 
may  do  so.     As  to  the  bankrupt's  denial,  it  is  insu& 


(a)  See  ex  parte  Cundall,  1  GL  Sf  J.  38. 
(*)  Ex  parte  Crouch,  5  Dea.  §r  Ck,  17. 
(c)  Lord  Etdon\  order,  Aug.  13, 1809% 
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ficient;  he  states  he  never  was  at  ^^  No.  10.^'     Now  it        1836. 

is  a  common  trick  to  diange  numbers  for  fraudulent        

purposes,  and  he  does  not  venture  to  swear  that  he  did         FijEf  ^ 

not  play  "  at  No.  10.  or  any  other  place."  ^"  ^^  ™*^ 

Phibbs. 
The  Chief  Judge  : — The  objection  as  to  the  partners  A  petition  by 

1*1       rm        11  •  /•!•  ••  ««•     psitnen  to  sbty 

IS  not  vaud.     The  all^;ation8  of  this  petition  are  sum-  the  certificate, 
cient  if  supported  by  affidavit.    The  affidavits  in  support  ^J^i^^'IfiJ 
are  two;  that  by  the  petitioner  merely  states  "  infor-  enough, though 

there  u  no  Bile* 

mation  and  belief"  which  is  insufficient ;  but  that  by  gation  in  the 
Mr.  Morris  is  positive  in  its  terms.  The  affidavit  in  ^^^^^^ 
reply  by  the  bankrupt  positively  denies  gaming  at 
^  No.  10,"  but  he  does  not  deny  that  he  lost  202.  that 
day  elsewhere;  and  these  gaming-houses  continually 
change  their  numbers,  to  the  disappointment  of  prose- 
cutors. The  bankrupt's  affidavit  in  answer  is  a  mere 
verbatim  denial ;  he  there  sets  up  an  alibij  which  is  sup- 
ported by  two  witnesses,  and  denied  by  five  others.  As 
to  this,  the  Court  think  that  if  the  bankrupt  wishes  it 
he  is  entitled  to  an  issue. 

Sir  John  Cross  and  Sir  George  Rose  concurred. 

Per  Ctaiam :  —  Let  there  be  an  issue,  to  be  tried  in 
this  Court  on  the  5th  of  June  next,  whether  the  bank- 
rupt lost  202.  on  the  18th  of  June  last  by  wagering  or 
gaming,  the  petitioner  being  plaintiff;  the  bankrupt, 
the  petitioner,  and  all  parties  making  affidavits,  to  be 
examined ;  the  petition  to  stand  over  in  the  meanwhile. 
Let  the  bankrupt  have  the  conduct  of  the  order,  to 
prevent  delay,  and  give  liberty  to  the  petitioner  to 
apply. 

Mr.  J.  RtisseU :  —  Suppose  the  petitioner  sets  up  any  On  an  issue  or- 
other  case  of  gaming  than  that  which  is  stated  now  ?        ^iie  hai^nipt^'^ 
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lostfloLoDA  jPst  Curiam .' •^- In  such  case  produce  the  affidavits 

partieiilar  d%y>  , 

evdenoe  cannot  uow  filed,  which  will  defeat  any  such  atteiiq>t.  The 
gaming'on  Court  ordcFs  an  issue  as  to  the  matters  now  in  dispute 
another  day.       y^Q^e ;  not  Otherwise. 


The  issue  was  not  tried,  as  the  petitioner  did  not 
appear.  It  was  stated  he  was  satisfied  that  he  had  made 
a  mistake  as  to  the  identity  of  the  bankrupt 


C.  of  R. 

March  9, 

1836. 

A  notice  of 
motion  to  vary 
minutes  does 
not  prevent 
their  being 
drawn  up. 


Ex  parte  BELL.  —  In  the  matter  of  BROWN. 

Mr.  SWANSTON  and  Mr.  Koe  appeared  on  a  motion 
to  vary  the  minutes,  to  which  Mr.  Temple  objected  that 
the  order  was  drawn  up.  Mr.  Swanstcn  urged  it  was 
drawn  up  after  notice  of  this  motion. 

Per  Curiam :  —  The  rule  is,  the  minutes  cannot  be 
varied  after  the  order  is  drawn ;  nor  does  a  notice  of 
motion  to  vary  minutes  stop  drawing  up  the  order. 

Mr.  Temple^  however,  subsequentiy  waived  the  ob- 
jection. 


C.  of  R. 

March  10, 

i^MaySy 

1836. 

An  item  for  at- 
tending a  mort> 
gagee  sum- 
moned to  attend 
before  a  oom- 
mi8sioner,makes 
the  whole  bill 
taxable. 


Ex  parte  WILLIAMS.  — In  the  matter  of  WEBB. 

IVlR.  WILLIAMS  was  a  creditor  of  the  bankrupt,  and 
as  securi^  for  his  debt  held  a  mortgage.  He  did  not 
come  in  under  the  fiat,  but  stood  upon  his  security. 
He  was  summoned  before  Mr.  Commissioner  fViUiams 
to  be  examined  touching  his  mortgage,  and  on  that 
occasion  was  attended  by  his  solicitor. 
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The  solicitor  subsequently  sent  in  a  large  bill  for  1636. 

conveyancing  and  other  business  done  for  tlie  petitioner,  — — 

whidi  contained  an  item  for   the  attendance  before  Williams. 

Mr.  Commissioner  WiUiams,  which  was  the  only  item  ^°  ^®  voatxxx 

in  the  bill  for  business  done  in  bankruptcy.     There  Wxsi. 
were  no  other  items  in  the  bill  which  were  taxable  in 
any  court 

Mt.Swcmstm  for  the  petition :  — The  2  G.  2.  c.23. 
s.  29.  enacts,  that  no  attorney  or  solicitor  shall  maintain 
any  action  ^^  for  the  recovery  of  any  fees,  charges,  or 
disbursements  at  law  or  in  equity ''  until  the  expiration 
of  one  month  after  delivery  of  his  bill  signed;  and  in 
CoUim  V.  Nicholson  (a)  Lord  Mansfield  held  that  a  bill 
for  procuring  a  bankrupt  his  certificate  was  within  the 
act^  as  ^<  an  application  must  be  made  to  the  Chancellor 
for  his  signature  to  the  certificate ;  and  it  has  long  been 
settled,  that  where  a  bill  contains  one  item  which  is  a 
proceeding  in  courts  all  the  residue  of  the  bill,  though 
it  be  even  a  bill  merely  for  conveyancing,  is-  taxabW 
Now  a  fiat  in  bankruptcy  is  clearly  a  proceeding  in 
a  court,  and  any  proceeding  thereunder  is  consequently 
taxable.  The  jurisdiction  to  act  (which  has  here  been 
exercised  by  summoning  the  creditor)  and  the  juris- 
diction to  tax  must  be  co-extensive.  If  Mr.  Commis- 
sioner WiUiams  may  summon  the  party,  why  cannot  the 
Court  tax  the  costs  thereby  incurred  ? 

Mr.  Cooper,  cantrd,  for  the  solicitor :  —  There  is  no 
jurisdiction  to  tax  in  this  case.  The  question  is,  whe- 
ther a  solicitor  who  attends  a  party  summoned  as  an 
outstanding  equitable  mortgagee  to  appear  and  be  ex- 
amined before  a  commissioner  of  bankrupts  is  therefore 

(a)  ColHm  v.  NkhoUw,  S  Tauni.  321.   S.  C.  1  Eose^  119. 
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18S6..      liable  to  have  his  bill  taxed  in  this  Court  of  Bank- 

ruptcy,  —  a  bill  which  consists  of  conveyancing,  and 

Williams,     the  petitioner  not  coming  in  under  the  bankruptcy,  he 

Id  the  ^matter  y^^jjjg  jjj  g^^j  ^  mere  witness.   The  solicitor  did  not  argue 

Webb,  before  the  commissioner;  he  only  advised  with  his 
client,  as  any  other  friend  might  have  done.  If  a  soli- 
citor charges  for  business  done  anterior  to  a  proposed 
action  or  suit  which  never  is  instituted,  or  where  the 
solicitor  is  changed  before  the  suit  is  instituted,  the  bill 
is  not  taxable. 

The  Chief  Judge  :  -—This  case  is  attended  with  con- 
siderable difficulty.  Doubts  seem  to  have  been  enter- 
tained by  other  learned  judges  as  to  where  the  court 
of  bankruptcy  exists,  (a)  If  this  Court  have  jurisdiction 
to  tax,  and  an  action  is  brought  for  the  amount  of  the 
bill,  it  could  not  be  left  to  the  jury  on  a  quoTUum  meruitj 
because  the  court  of  law  would  say,  that  as  it  was  tax- 
able in  bankruptcy  the  amount  was  not  a  question  for 
the  jury ;  and  thus  miless  the  bill  is  taxed  here  it  never 
will  be  taxed  at  all.  My  present  impression  is,  that 
this  Court  has  jurisdiction  to  tax.  The  item  in  ques- 
tion is  for  attending  before  Mr.  Commissioner  Williams 
on  behalf  of  the  equitable  mortgagee^  who  was  sum- 
moned to  attend,  and  who  was  not  therefore  a  volunteer, 
but  a  witness.  But  the  equitable  mortgagee  was  drawn 
under  the  jurisdiction  by  the  summons,  and  he  takes 
his  solicitor  with  him,  and  for  that  attendance  the  soli- 
citor charges.  Now,  is  not  that  a  charge  for  business 
done  in  the  Court  of  Bankruptcy?  If  so,  it  is  taxable. 
The  Court  will  take  time,  however,  before  delivering 
judgment. 

Sir  John  Cross  would  consider  of  his  judgment. 


(a)  Reg  V.  Faulkner,  ante,  5H, 
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Sir  George  Rose :  —  I  think  the  Lord  Chancellor  sit-        18S6. 

tinff  in  bankruptcy  would  not  have  had  jurisdiction  to      _ 

^  '^    ^  •*  .  Exparte 

tax  this  bill«  All  matters  in  bankruptcy  which  were  Wiluami. 
formerly  taxed  were  so  taxed  in  pursuance  of  the  statute;  ^^  the^  matter 
but  the  difference  now  is,  that  the  1  &  2  W.  4.  c.  56.  Wsbb. 
s«L,  and  the  5&6W.4.  c.29.  8«25.,  have  created  this 
a  court  of  law  and  equity,  and  have  given  it  the  same 
general  jurisdiction  Over  solicitors  as  any  other  court. 
It  would  be  difficult  to  say  that  this  was  not  an  item  of 
business  done  in  bankruptcy.  All  acts  of  the  commis- 
sioners are  under  the  sanction  of  being  done  by  a  judge 
of  record.  It  is  no  doubt  a  strong  objection,  that  an 
isolated  trifling  charge  in  a  bill,  and  where  the  party 
was  summoned  adversely,  should  transfer  to  our  juris- 
diction all  kinds  and  amounts  of  charges;  it  primdjacie 
would  appear  extraordinary  that  such  should  be  the 
case;  but  if,  on  considering  the  acts,  we  find  we  have 
jurisdiction,  we  are  compelled  to  exercise  it,  however 
unwillingly.  I  for  one  should  be  glad  to  withdraw,  if 
possible ;  for  it  is  difficult  to  conceive  that  it  could  have 
been  intended  that  this  Court  should  exercise  any  such 
jurisdiction. 

Cur.  ad.  mdt 

This  day  Mr.  Cooper  asked  judgment  May  SL 

Per  Curiam  :  —  The  Court  are  of  opinion,  that  the 
item  for  business  before  a  commissioner  gives  this  Court 
jurisdiction,  and  that  the  taxation  must  be  ordered. 

Taxation  ordered 
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C.  of  R.  Ex  parte  BENSON.  —  In  the  matter  of  TAY. 

March  10 

1  cJ:tA  ^^^  ^^  ^  petition  by  the  solicitor  to  the  petitioning 

creditor  for  payment  of  the  petitioning  credttof's  bill  up 


1836. 


The  solicitor  to 

the  petitioniiig    to  the  choice  of  assignees. 

creditor  may 
petition  that  the 

asdpiees  may  ^gj^^  J^  (Jf^  foj.  ^^e  petition, 

pay  him  the  "^  * 

amount  of  the 
cro- 


dbor'soo^  ^r*  ^*  JSUiioni  for  the  assignees,  objected,  that  the 

Crag  dis,  petitioning  creditor  himself  and  not  his  solicitor,  ought 

to  have  presented  the  petition.  The  6  Geo.  4.  c  16. 
8. 14.  enacts,  <^  that  the  petitioning  creditor  or  creditors 
shall,  at  his  or  their  own  costs,  sue  forth  and  prosecute 
the  commission  until  the  dioice  of  assignees ;  and  the 
commissioners  shall,  at  the  meeting  for  such  choice, 
ascertain  such  costs,  and  by  writing  under  their  hands 
direct  the  assignees  (who  are  hereby  thereto  required) 
to  reimburse  such  petitioning  creditor  or  creditors  such 
costs  out  of  the  first  money  that  shall  be  got  in  under 
the  commission.'^  [In  ex  parte  Haynes  {a)  Sir  John  Leaxh 
expressly  decided  that  the  petitioning  creditor,  and  not 
his  s(dicitor,  must  petition  for  the  costs  prior  to  the 
choice  of  assignees,  which  case  is  cited  by  the  Chief 
Judge  in  ex  parte  Coates  (&),  without  any  disapprobaticm. 
[The  Chief  Judge:  —  I  merely  said  that  it  did  not 
affect  the  question  there.] 

The  Chief  Judge  :  — *  The  practice  before  Sir  John 
Leajchj  k£  requiring  the  petitioning  creditor  to  apply,  has 
long  been  altered.  The  solicitor  to  the  petitioning  cre- 
ditor himself  does  all  the  work,  and  advances  all  the 

(a)  Ex  parte  Haffties,  S  GL  4*  «/^  S6» 

(b)  Ex  parte  Caatet,  ante,  352. 
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money  required  out  of  his  own  pocket,  and  he  presents        I8S6. 
his  bill ;  therefore,  in  £edr  practice,  the  costs  are  justly 
due  to  the  solicitor.     But  then  the  act  of  parliament       Benson. 
enacts  that  payment  shall  be  made  to  the  petitioning  ^"  the^mattcr 
creditor ;  so  that  if  the  solicitor  were  to  bring  an  action         Tat. 
for  the  amount  of  the  petitioning  creditor's  costs,  it 
would  be  a  good  defence  that  there  was  no  contract  by 
the  assignees  to  pay  the  solicitor,  and  that  the  money 
was  in  their  hands  payable  to  the  petitioning  creditor. 
Here  the  money  is  in  the  hands  of  the  assignees  on 
account  of  the  claim,  and  the  only  possible  di£5culty  in 
this  Court  is  that  suggested  by  Sir  John  Leaeh  in  ex 
parte  Haynee  (a),  viz.  that  perhaps  the  petitioning  credi* 
tor  may  already  have  been  paid.     The  assignees,  how- 
ever, do  not  set  up  that  defence.     The  utmost  that  I 
can  do  here  is  to  allow  the  petition  to  stand  over,  with 
liberty  to  make  the  petitioning  creditor  a  party  to 
the  petition;  but  I  think  the  assignees  would  not  be 
wise  to  insist  upon  that    Then  are  the  assignees  bound 
to  retain  the  costs  in  question  till  the  petitioning  cre- 
ditor comes  to  demand  them?     Not  so;  the  solicitor 
would  have  a  lien  on  the  costs.     The  order  ought  to 
be  made  for  payment  to  the  petitioner  of  the  amount 
of  the  costs,  or  of  such  sum  as  the  assignees  have  got 
in  imder  the  fiat. 

Sir  John  Croee :  —  This  decision  may  be  considered 
as  ruling  that  the  solicitor  to  the  petitioning  creditor 
has  a  right  to  insist  upon  payment  from  the  assignees ; 
a  rule  which  would  be  contrary  to  the  principles  of  law 
and  to  former  decisions,  so  far  as  I  have  been  able  to 
ascertain.  The  petitioning  creditor  brings  forward  his 
biU  of  costs  at  the  choice  of  assignees,  which  the  com- 


(a)  Ex  parte  Hayna,  2  GL  i  J*  SS, 
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1836.        miasioners  allow,  and  order  to  be  paid  to  the  petitioning 

creditor ;  to  him,  therefore,  the  right  belongs  of  being 

BENsoKf      P^^  ^^^  ^^^  ^  ^  solicitor,  who  consequently  has 
[n  the  matter  legal   right  to  demand  the  amoimt     In  Burwood  v. 
Tay.         Fdtan(a)  it  was  held,   that  the  messenger  could  not 
maintain  an  action  against  the  assignees  for  his  fees 
previous  to  the  choice ;   and  in  ex  parte  Haynes  {b)  it 
was  expressly  decided  by  Sir  John  Leachj  that  the  peti* 
tioning  creditor,  and  not  the  solicitor,  must  apply  for 
the  petitioning   creditor's  costs;    and    there  is  good 
reason  for  this ;  the  petitioning  creditor  is  satisfied  with 
the  posture  of  afiairs,  or  may  wish  to  give  time  to  the 
assignees ;  this  is  at  his  peril ;  for  if  he  does  not  pay 
the  solicitor's  bill,  the  solicitor  may  bring  an  action 
against  him :  non  cansiat  but  that  the  solicitor  has  al- 
ready been  paid  by  the  petitioning  creditor.     It  there- 
fore appears  to  me  that  the  solicitor  has  no  locus  standi 
at  law  or  in  equity,  and  that  we  have  no  right  to  decide 
otherwise.     Perhaps  the  solicitor  has  not  advanced  the 
monies ;  perhaps  the  petitioning  creditor  advanced  the 
money  to  the  solicitor.     Suppose  the  petitioning  credi- 
tor has  a  claim  of  set-off  against  the  solicitor.     If  he 
has,  we  deprive  him  of  it  behind  his  back.     Suppose 
this  petitioning   creditor  has  become  bankrupt,  who 
then  is  entitled?    The  solicitor,  or  the  assignees  of  the 
petitioning  creditor  ?    I  think  the  latter.     It  has  been 
suggested  by  the  Chief  Judge  that  the  solicitor  has 
a  lien  on  the  money;  I  am  not  informed  where  that 
doctrine  appears.     The  solicitor  does  not  work  on  a 
speculative  future  fund ;  he  looks  to  his  employer,  the 
petitioning  creditor.     I  therefore  cannot  adopt  the  opi- 
nion that  the  solicitor  has  any  lien ;   but  even  if  he 


(a)  Burwood  ▼.  FeUon^  5  Bam.  Sf  Cret.  43. 
(3)  Ex  parte  Haynes,  SGLS^J.  55. 
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had,  he  could  not  insist  thereon  in  the  absence  of  tlie        1 836. 
petitioninfir  creditor.     I  can  perceive  no  reason  for  de- 

.  ®  ^  .  JSa  parte 

parting  from  general  principles;  and  there  being  no       Benson. 
single  authority  over-ruling  Burwood  v.  Felton  (a),  and  ^"  *^®  matter 
et  parte  Haynes  (J),  I  cannot  think  that  Mr.  EUison*^         Tay." 
objection  is  bad. 

Sir  George  Rose :  —  The  practice  before  Sir  John 
Leach  certainly  was  as  stated  in  ex  parte  Haynes  {b) ; 
but  it  has  since  been  decided  the  other  way  over  and 
over  again.  The  words  of  the  act  are  not  conclusive 
of  this  question,  as  the  clause  is  not  the  only  one  which 
is  not  strictly  followed.  Practice  always  modifies.  The 
solicitor  is,  in  fact,  the  pai*ty  who  actually  advances  the 
money  up  to  the  choice  of  assignees,  and  therefore 
ought  to  be  the  person  who  actually  receives  these 
costs  :  his  work  and  labour  raises  an  equitable  contract 
in  his  favour.  The  objection  (which  the  assignees,  very 
properly,  have  not  pressed)  is  purely  a  technical  point 
of  pleading,  viz.  that  the  party  legally  liable  should  be 
present ;  the  assignees  might  say,  that  tlie  solicitor  had 
already  been  paid,  the  answer  to  which  would  be,  pay 
the  money  into  court,  and  serve  the  petitioning  creditor, 
at  the  risk  of  costs.  But  in  practice  it  never  is  found  that 
the  petitioning  creditor  pays  his  solicitor :  no  respectable 
professional  man  ever  asks  it.  It  might  be  an  answer  if 
the  assignees  said  ^'  he  is  not  respectable;"  but  that  is 
not  pretended*     The  order  should  be  made  as  prayed. 

The  Chief  Judge  :  —  In  car  parte  Clarke  v.  Coggan  (c) 
a  similar  order  was  made; 

Order  made  for  payment  of  the  bill  of  costs.  No 
costs  of  this  petition. 

(a)  Burwood  v.  Fdton^  5  Barn,  |r  Cret,  A3. 

(Jb)  Ex  parte  Haynes,  ti  GL  ^J.Z5. 

(e)  Ex  parte  Clarke  and  Coggan,  1  Cooke ,B,L.  V6  edit.  7. 

Vol.  Hi  Q  Q 
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C.  of  R.        Ex  parte  WALLAS.  —  In  the  matter  of  HAMBLY. 
March  14, 

1836.        The  petitioner  in  1803  proved  a  debt  of  365t  for 

^ib'ted^T^  ^^"®y  P^^^  '^y  ^™  ^^  ^®  ^^  ^^  ^^^  bankrupt,  and  at 
timeofproying^  the  time  of  proving  he   exhibited  a  bill  of  exchange 

ia  bond  jide  lost,  drawn  by  the  bankrupt,  and  accepted  by  one  Bird, 
the  oommis.       which  beinc:  over  due  at  the  time  of  the  proof,  and  not 

noner  Biiould  ^  r         ' 

give  special  being  negotiable,  was  afterwards  mislaid  or  lost  In 
pensing  with  its  1 808  the  petitioner  went  to  Madeira,  where  he  had 
a^^on  for  ^ince  remained.  In  1834  his  brother,  who  had  a  letter 
a  dividend.         of  attorney  to  act  for  him,  learned  that  a  dividend  was 

payable,  and  wrote  to  him  for  the  bill,  to  produce  to 
the  official  assignee,  when  he  answered  he  had  no  recol- 
lection of  where  the  bill  was  to  be  found.  The  official 
assignee  refused  to  pay  the  dividend,  in  accordance  to 
a  general  order  of  the  Lords  Commissioners  of  the 
Great  Seal,  made  in  October  1835,  that  "  when  a  cre- 
ditor, or  other  person  duly  authorized  under  his  hand 
to  receive  his  dividend,  shall  apply  for  payment,  the 
official  assignee  shall  require  the  production  of  such 
securities,  if  any,  as  the  creditor  exhibited  at  the  time 
of  his  proof,"  &c ;  "  provided  that  no  dividend  shall 
be  paid  to  any  creditor  holding  any  security  for  his 
debt  until  such  security  shall  be  produced,  without 
special  directions  of  a  commissioner  in  that  behalf.'* 
Mr.  Commissioner  Evans  being  requested  to  give  "  spe- 
cial directions "  to  the  official  assignee  to  pay  the  divi- 
dend to  the  petitioner  without  the  production  of  the 
security,  the  petitioner  offering  to  indemnify  the  estate^ 
refused  to  give  any  such  directions.  This  was  a  petition 
praying  that  the  official  assignee  might  be  ordered  to 
pay  the  dividend  to  the  petitioner  without  production 
of  the  security. 


Mr.  JVilcox  for  the  petition. 
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Mr.  KeeM  and  Mr.  Deojcon  for  the  respondent,  the        1836. 
Assignees.  ^ 

Ex  parte 
Wallas. 

The  CHiEf  Judge:  —  It  is  a  pity  the  commissioner  '°  the  matter 
did  not  think  fit  to  give  special  directions  according  to       Hamaly. 
the  general  orders,  it  being  perfectly  clear  that  this  k 
a  band  fiie  case ;  and  the  only  consequence  of  the  mis^ 
carriage  of  the  commissioner  is,  the  costs  and  expence 
of  this  petition. 

The  other  Judges  concurred  in  the  order* 

Application  was  then  made  that  the  costs  of  the 
assignees  should  be  paid  by  the  petitioner;  but  the 
Court  refused  to  make  that  order,  and  directed  the 
assignees  to  retain  their  costs  out  of  the  estate. 

Dividend  ordered  to  be  paid  without  production  of 
the  security,  (a) 

(tf)  Since  this  case  was  de»  whereas  the  mode  of  proceeding 
cidedj  the  following  order  has  in  such  cases  has  been  attended 
been  made : —  with  doubt  and  difficulty,  I  do 

order,  that  from  henceforth,  upon 
Lord  Chancellor.  ^^  statement  by  a  creditor  that 

I4lh  day  of  May  1836.      *»e  is  unable  to  produce  his  secu- 

.    ^,         _       ru    I       .  rity,  and  that  the  same  has  not 

In  the  matter  of  bankruptcy.  ■''  .    .,  ^  .     ., 

been  parted  with  for  any  valuable 

Whereas  it  was  ordered  on  consideration,  nor  assigned  to  any 

the  3 1st  day  of  October  1835,  person,  he  shall  be  examined  on 

by  the  Lords  Commissioners  for  oath  before  a  commissioner  as  to 

the  custody  of  the  Great  Seal^  the  cause  of  such  inability,  and 

that  no  dividend  should  be  paid  his    examination   shall   be  filed 

to  any  creditor  holding  any  secu-  with  the  proceedings;  and  the 

rity  for  his  debt  until  such  secu-  commissioner  shall  adjudge  whe« 

rity  shall  be  produced,  without  ther  in  his  opinion  the  creditor 

the  special  directions  of  a  com-  is  or  is  not  able  to  produce  the 

missioner  in  that  behalf:  And  security;  and  if  the  commissioner 

Q  Q  2 
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C.  of  R.      Ex  parte  JOHN  SEABER.— In  the  matter  of  JAMES 

April  23,  SEABER. 

1836. 

A  running  ac-      |  jjjg  ^^^  ^^  application  to  prove  a  debt  on  the  ba- 

eount  between  *^*  *■  ^  • 

a  solicitor  and  lance  of  accounts,  rejected  by  the  commissioners  as 
is'within^e  ex-  having  been  barred  by  the  statute  of  limitations. 
^tteo/uSd-  '^^^  petition  stated,  that  on  the  18th  of  August  1835 
tationa,  and  the  a  fiat  issued  against  George  Seaber  ;  that  for  many  years 
lance  is  prove-  previously  to  the  bankruptcy,  James  Seaber  had  been  in 
•*'**•  the  habit  of  receiving  various  sums  for  the  use  of  the 

petitioner,  and  of  paying  various  sums  on  his  account ; 
and  that  for  many  years  previous  to  the  bankruptcy 
there  was  a  mutual  current  and  unsettled  account 
That  the  schedule  annexed  to  the  petition  contained  a 
true  and  correct  statement  of  the  account  current,  as 
the  same  stood  at  the  date  of  the  fiat.  That  at  the  date 
of  the  fiat  the  bankrupt  was,  and  his  estate  was,  still 
justly  indebted  to  the  petitioner  in  1,150/.  145.,  upon 
the  balance  of  the  account  current. 

The  schedule  annexed  contained  a  debtor  and  cre- 
ditor account  between  James  and  John  Seaber.  One  side, 
James  Dr.  to  John,  commenced  in  1820,  and  contained 
items  in  every  year  down  to  June  1835;  the  other  side, 
James  Cr.  to  John,  commenced  in  1820  also,  and  con- 
tained items  in  every  year  down  to  April  1835;  and  the 
balancfe  thereby  appearing  due  was  1,150Z.  John  was 
the  father  of  James,  and  James  was  a  solicitor.  The 
entries  in  the  bankrupt's  cash  ledger  terminated  in 
182a 


is  of  opinion  that  the  security  a  commissioner ;  and  upon  such 

cannot  for  a  sufRcient  cause  be  indemnity  being  given  the  ofB- 

produced,  the  creditor  shall  give  cial  assignee  shall  pay  the  divi- 

a  sufficient  indemnity  to  the  ofii*  dend  to  the  creditor, 
eial  assignee,  to  be  npproved  by  Cottenham,  C. 
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Mr.  Maukj  with  whom  was  Mr.  Wigram^  for  the         1836. 

petition :  —  ^ 

*  Es  parte 

This  is  a  petition  to  prove  a  debt,  rejected  by  the       Seabbb. 
commissioners  as  being  barred  by  the  statute  of  limi-  *"  the^matter 
tations,  but  this  case  comes  neither  within  the  statute       Sbabbb. 
of  James  nor  within  Lord  Tenterden's  act. 

The  21  Jac.  1.  c.  16.  sect.  8.  enacts,  ^^  that  all  actions 
of  account  and  upon  the  case,  (other  than  such  accounts 
as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors  or  servants,)  all  actions 
of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  are  to  be  commenced  and  sued  within  the 
time  and  limitation  following,  and  not  after,  that  is  to 
say,  the  said  actions  of  account  within  six  years  next 
after  the  cause  of  such  actions  or  suits." 

Then  the  9  Geo.  4.  c  14.  sect  1.  enacts,  *^  that  in 
actions  of  debt  or  upon  the  ease,  grounded  upon  any 
simple  contract,  no  acknowledgment  or  promise,  by 
words  only,  shall  be  deemed'sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  enactments  of  the  21  Jac.  1.  c.  16., 
or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shall  be  made  or  eon«- 
tained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  tliereby ;  and  where  there  shall  be  two  or 
more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  said  enact- 
ments, or  either  of  them,  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  any  written  acknowledg- 
ment or  promise  made  and  signed  by  any  other  or 
others  of  them ;  provided  that  nothing  therein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person 

QQ  3 
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1836.        whatsoever;  provided  also^  that  in  actions  to  be  eom- 
""■""        menced  airainst  two  or  more  joint  contractors,  or  ex- 
Seabcr.       ecutors  or  administrators,  if  it  shall  appear  at  the  trial 
Id  the  matter  ^^  otherwise  that  the  plaintiff,  though  barred  by  that  act, 
Sbabek.       as  to  one  or  more  of  such  joint  contractors,  or  executors 
or  administrators,  shall  nevertheless  be  entitled  to  re« 
cover  against  any  other  or  others  of  the  defendants,  by 
virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or 
defendants  against  the  plaintiff.^ 

It  is  submitted,  however,  that  there  is  no  necessity 
for  any  written  admission  of  the  debt  under  6  Geo.  4. 
c.  14.,  as  the  case  comes  within  the  exception  in  the 
statute  of  James. 

Under  the  word  ^^  accounts'^  the  action  for  assumpsit 
is  included,  though  not  mentioned  by  name  in  the  act ; 
for  sometimes  an  action  of  assumpsit  lies  iiidiere  an 
action  for  account  would  not.  The  exception  is  not 
confined  to  actions  of  account  alcme,  but  extends  to  the 
accounts  themselves.  The  wording  of  the  statute  is, 
therefore,  somewhat  loose,  and  is  to  be  interpreted  with 
reference  to  its  spirit;  and  the  cases  have  accordingly 
decided,  that  it  is  not  confined  to  merchants*  accounts, 
but  that  all  within  the  mischief  are  within  the  purview. 

Mr.  Mauk  was  here  stopped  by  the  Court. 

Mr.  Sivanston  and  Mr.  CampheU  for  the  assignees :  — 

The  bankrupt's  books  terminate  in  1828,  after  which 

the  only  entries  are  in  the  petitioner's  own  books ;  but 

that  is  not  enough.     The  common  cases  of  exception  to 

the  statute  do  not  apply  to  the  present  case.     [The 
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Chief  Judge:  —  Are  there  not  three  questions;  Ist,        1836, 
Whether  the  relation  of  the  parties  is  within  the  excep-      „ 

jQjr  parte 

tion  of  the  statute  of  James,  so  as  to  entitle  them  to  an       Seabeb. 
account  in  equity;   2d,  If  not,  whether  there   is  any  ^^  ^^^  matter 
account  by  the  bankrupt  amounting  to  an  acknowledg-       Seabeb. 
ment  of  the  debts ;  and,  3d,  Whether  in  the  mode  of 
the  receipts  and  payments  there  is  any  appropriation 
of  monies,  so  as  to  refer  the  items  of  payment  to  the 
earlier  items  ?     Tliis  evidence  might  come  from  either 
party.]     Can  the  question  of  appropriation  affect  the 
statute  of  limitations  ?     No  question  can  arise  whether 
sums  were  or  not  applied  in  liquidation  of  a  debt,  when 
we  dispute  the  very  existence  of  tlie  debt  itself.     [The 
Chief  Judge:  —  Merchants'  accounts   are  not  within 
the  act,  though  the  latest  items  are  more  than  six  years 
old;  nor  are  other  accounts,  if  any  item  is  stated  within 
six  years.    Catling  v.  Heathcote.  (a)']     Formerly  the  opi- 
nions of  the  different  judges  on  the  question  as  to  mer- 
chants  were    conflicting,    as   appears   from   Forster  v. 
Hodgson  (5),  where  Lord  Eldon  said,   "  The  doctrine 
upon  the  question,  whether  the  same  law  that  applies  to 
open  accounts  applies  to  merchants'  accounts,  is  not  to 
be  reconciled,"  &c     In  a  late  case  Lord  Brougham  de- 
cided, that  the  statute  of  limitations  did  not  apply  to 
merchants  accounts,  (c) 

Williams  v.  Griffiths  {d)  decides,  that  to  take  a  case 
out  of  the  statute,  as  between  common  persons,  there 
must  be  a  part  payment  in  cash,  or  what  is  equivalent 
to  it     WiUis  V.  NewTnan  {e)  decided,  that  a  verbal  ac* 

(a)  CaUing  v.  Skoulditig,  6  Term         (d)  WiUianu  v.  Griffiths,  2  Cr, 
Rep.  189.  Mee.  ^  Ros.  45. 

(fi)  Forster  v.  Hodgson,  1 9  Ves, 
1 80.  (e)  Willis  V.  Newman,  5  Yo,  ^ 

(c)  Robson  V.  Alexander,  8 Bligh,    Jer.  513. 
(new  series)  374. 

Q  Q  4 
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Ex  parte 
Seaber. 


1836.        knowledgment  is  not  suffici^it,  within  9  Geo.  4^  c  14^ 
to.  take  the  ease  out  of  the  statute  of  James. 

In  the  case  before  the  Court,  the  commissioners  pv^ 

in  the  matter  needed  on  the  decision  in  Roikery  v.  Mwmxngs  (a),  that 

Seabeb.       after  six  years  had  elapsed  the  addition  of  another  and 

later  item,  not  connected  with  the  former  items,  did  not 

take  the  old  items  out  of  the  statute.     In  the  present 

case  the  items  are  too  far  distant  » 


llie  Court  declared,  that  this  being  a  running  ac- 
count, the  objection  of  the  statute  of  limitaticHis  did  nol 
apply. 

The  order  was : — Declare  the  petitioner's  claim,  as  set 
out  in  the  petition,  is  not  barred  by  the  statute  of  limi" 
tations ;  and  refer  it  to  the  commissioners  to  review 
their  decision  as  to  the  proof.     No  order  as  to  costs,  (ft) 


(a)  Roihery  v.  Munnings,  1 
Bam,  ^  AdoL  15. 

{b)  The  following  additional 
references  may  be  useful. 

The  statute  of  James  only  ap- 
plies to  mutual  accounts, -^  not 
to  the  case  of  tradesman  and 
customer.  Coite  v.  Harris^  Bull, 
N.P.  150. 

The  act  is  not  confined  to 
merchants.  Cranch  v.  Kirkman, 
Peake,\2l, 


Qucsrcy  Whether  transactions 
between  principal  and  agent  are 
within  the  statute  i'  Jtnet  ▼. 
PengreCf  6  Vet,  580. 

The  act  does  not  apply  where 
these  are  mutual  unsettled  ac- 
counts. Cranch  v.  Kirkman,  Peake, 
121. 

Merchants'  accounts,  after  six 
years  of  total  discontinuance, 
are  within  the  statute.  Martm 
V.  Heathcote,  2  Eden^  169. 
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Ex  parte  BRADSTOCK.— In  the  matter  o(  WILSON.      C.  of  R. 

ufyril  25, 

Mr.  SWANSTON:— In  this  case  the  Court  referred  _  ^®**' 

When  a  refe- 

to  Mr.  Commissioner  Evans^  whether  a  contract  was  rence  has  been 
beneficial  to  the  estate.     The  commissioner,  however,  donoommi°"' 
refuses  to  interfere  or  certify.     To  avoid  the  awkward-  «oner>  ^J>o  w- 

.  .        ,  fuses  to  act 

ness  to  which  this  might  give  rise,  all  parties  have  therein,  the  re- 
agreed  that  the  reference  should  be  to  Mr.  Gregy^  one  tom^offiwSf 
of  the  deputy  registrars.  *^'*^- 

References  as 

Per  Cvaiam :  — •  The  Court  always  feels  reluctance  in  tracts  are  bene-' 
makinfif  these  orders.     What  has  occurred  in  this  case  **^  ***  *^® 

o  estate  are  re- 

proves the  reasonableness  of  that  reluctance ;  but  as  the  luctantly  iaad«. 

order  has  been   pronounced,  let  the  reference  go  to 

Mr.  Gregg  as  asked. 


Ex  parte  HARVEY.  —  In  the  matter  of  BOX,  C.  of  R. 

April  26, 


1836. 


not 


1  HIS  was  a  petition  by  some  creditors  who  had  proved,  ^^^^  *^ 
to  annul  the  fiat  for  want  of  a  tradini?,  which  was  as  a  8«ffi<a«»J  evi^ 

^  dence  of  a 

bill-broker.  trading  by  bill- 

The  petition  stated,  that  up  to  March  1835,  Box  was    "'^^' 
a  proctor  in  partnership  with  his  father,  and  in  1834  ^^"^fjT*** 
became  embarrassed,  and  went  to  Boulogne.    In  March  impertinent  are 
1835,  the  father  ceased  to  be  a  proctor,  but  the  business  court  refers^ it 
of  Box  and  Son  was  carried  on  as  usual :  and  Box.  up  *°  ^?  ^.®®'  ^ 

'  '     r   disallow,  in  tax- 

to  the  time  of  issuing  the  fiat,  exercised  the  profession  ation,  costs  of 

r  ^  ji-L^i»i»  aU  affidayits 

oi  a  proctor,  and  when  absent  his  busmess  was  ma-  which  in  his 
uaged  by  his  clerks.     On  the  19th  of  November  1835  oiplxnon  are  im- 

°  "^  pertinent. 

a  fiat  issued  against  BoXy  by  the  name  and  description 
of  Jo/m  Box  of  Bell's  Yard,  Doctors  Commons,  and 
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18S6.        Charlotte  Street,  Portland  Place,  scrivener  and  bill- 
-,         ^       broker.     The  petition  also  stated,  that  the  petitioners 

j&x  parte 

Harvey.       were  creditors.     Box  had  obtained  the  requisite  num- 
"      of"*"^*^  ^^^  °^  signatures  to  his  certificate  when  the  petition  was 
Box.  presented;  but  it  had  not  been  signed  by  petitioners 

or  any  of  them,  nor  had  it  been  allowed  when  the  peti- 
tion was  presented,  but  it  was  subsequently  allowed  be- 
fore the  petition  was  heard. 

The  petition  stated,  that  Box  never  was  a  bill-broker 
or  scrivener,  or  otherwise  a  trader. ' 

Several  aflSdavits  were  filed  in  opposition  to  the  peti- 
tion. One  of  them,  by  Mr.  Athertoriy  was  as  follows: 
*^  That  he  knew  and  was  acquainted  with  John  Box  for 
about  two  years  previous  to  November  last,  during 
which  period  John  Box  carried  on  the  trade  or  business  of 
a  bill-broker :  that  deponent  was  employed  by  John  Box 
to  assist  him  in  his  business,  and  was  remunerated  ac- 
cordingly :  that  John  Box  carried  on  business  principally 
at  his  private  residence  in  Charlotte  Street,  Portland 
Place,  and  during  the  period  aforesaid  he  was  employed 
by  many  persons  to  get  bills  of  exchange  discounted, 
and  did  procure  the  same  to  be  discounted  for  them^ 
and  amongst  other  persons  deponent  well  remembers 
John  Box  being  employed,  and  principally  in  the  months 
of  May,  June,  July,  August,  and  September  in  1834,  to 
get  bills  of  exchange  discounted,  and  did  procure  the 

same  to  be  discounted  for  L of ,  for  C 

of esq.,  for  H of gent,  for  I of , 

for  H         of  — ,  for  — —  esq.,  an  officer  in  the  navy, 

and  Mr.  R of ;  and  deponent  remembers  that, 

in  August  1835,  Box  was  employed  by  and  did  procure 

a  bill  of  exchange  to  be  discounted  for  Mr.  M 

of  — — — :  that  Box  did  charge  and  was  paid  by  his  em* 
ployers  commission  for  his  trouble  in  getting  bills  of 
exchange  discounted  for  them ;  and  Box  carried  on  the 

10 
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business  of  a  bill-broker  to  a  considerable  extent  during        1836. 
the  two  years  previous  to  November  last,  and  endear 
voured  to  obtain  a  livelihood  thereby,  in  addition  to  his      Habv£y. 
professional  business  of  a  proctor  which  he  carried  on  matter 

in  Doctors  Commons."  Box« 

A  very  similar  affidavit  was  made  by  Mr.  Bathe,  ao* 
countant  (omitting  the  names  mentioned  in  the  last). 
Mr.  Bathe  had  known  Box  as  a  bill-broker  for  two  years 
previous  to  February  1836,  and  recollected  Box  dis- 
counting bills,  in  June,  July,  and  August  1834,  for 
Mr.  2>—  of         ,  into  whose  respectability  deponent 

was  sent  to  inquire,  and  for  H of ,  and  Mr. 

J of . 

Mr.  Hay  also  deposed,  <'  that  in  1832,  1833,  and 
1834,  deponent  had  many  dealings  and  transactions  with 
Box  in  his  trade  or  business  of  a  bill-broker,  which,  to 
the  knowledge  of  deponent,  the  bankrupt  carried  on  to 
a  considerable  extent :  that  during  the  years  aforesaid 
the  bankrupt  was  in  the  habit  of  applying  to  deponent 
to  assist  him  in  getting  bills  of  exchange  discounted; 
and,  knowing  from  the  bankrupt  that  he  was  employed 
by  others  to  get  the  said  bills  of  exchange  discounted, 
deponent  charged  to  the  bankrupt  such  commission  only 
thereon  as  would  enable  the  bankrupt  to  make  an  addi- 
tion thereto^  in  order  that  he  might  obtain  a  profit  for 
his  trouble  in  the  transactions  from  his  employers :  that 
he  did  not  at  the  time  know  that  John  Box  was  a  proctor, 
but  believed  that  he  sought  and  endeavoured  to  get  his 
livelihood  as  a  bill-broker.^' 

A  Mr.  H  ■■  deposed,  <^  that  he  had  known  Box  in- 
timately for  many  years,  and  was  informed  and  believed 
he  carried  on  the  business  of  a  stock-broker :  that  in 
May  1834  he  employed  Box  as  a  bill-broker  to  get  dis- 
counted for  him  a  bill  of  48/.,  which  he  did,  and  charged 
deponent  commission." 
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1836.  Mr.  L.  P.  Goldsmidy  the  bill-broker,  deposed,  «  that 

he  knew  and  was  well  acquainted  with  Boxj  and  knew 
HARYjiT.       him  for  about  eighteen  months  previous  to  November 
In  thc^  matter   1335^  and  during  all  that  time  or  the   greater  part 
Box.  thereof  he  carried  on,  to  the  knowledge  of  deponent, 

the  business  of  a  bill-broker,  and  sought  to  obtain  his 
livelihood  by  getting  bills  of  exchange  discounted ;  but 
he  also  at  the  same  time  carried  on,  in  copartnership 
with  his  father,  the  profession  of  a  proctor :  that  during 
the  period  of  eighteen  months  deponent  upon  several 
occasions  employed  John  Box  to  get  bills  of  exchange 
discounted,  and  he  has  procured  the  same  to  be  dis- 
counted for  him  deponent,  and  John  Box  has  upon  such 
occasions  charged  to  deponent,  and  deponent  has  paid 
to  him,  commission  for  his  trouble  in  getting  the  said 
bills  of  exchange  discounted." 

There  was  also  an  affidavit  by  a  wine  merchant,  that 
he  had  employed  Box  as  a  bill-broker,  and  that  he 
carried  on  business  and  sought  to  gain  his  living  as  a 
bill-broker. 

Mr.  Swanston  and  Mr.  71  C.  Barber  for  the  petition. 

Mr.  Messiter^  for  the  bankrupt,  objected,  that  the  fiat 
could  not  be  annulled  on  the  application  of  a  creditor, 
except  for  fraud  (a),  as  the  bankrupt  had  obtained  his 
certificate. 

Per  Curiam : — The  petition  was  presented  before  the 
certificate  was  allowed,  consequently  the  bankrupt  took 


(a)  Ex  parte  Crowder,  2  Rose,  Poole,  Cox,  227 ;  ex  parte  Moule, 

327.    If  there  is  fraud,  the  fiat  14  Vet,  602.    See,  however,  ex 

will  be  annulled  notwithstanding  parte  Levi,  Buck,  75. 
any  length  of  time*     Ex  parte 
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his  certificate  subject  to  this  petition.     After  certificate         1836. 
allowed,  a  fiat  cannot  be  annulled  for  want  of  the  re-         

.  .  ,  Ex  parte 

quisites  alone.  Harvey. 

In  the  matter 
of 
Mr.  Twiss  and  Mr.  Rogers  for  the  petitioning  creditor.         Box. 

When  the  cer- 
tificate  has  been 

The  Chief  Judge:  —  This  is  a  friendly  fiat,  and  allowed  after  a 
therefore  primd  facie  a  case  of  suspicion ;  but  that  is  J^J^1<fI^|ii 
not  alone  sufficient  to  annul.     It  does  not  appear  to  m6  ***«  ***»  *^ '«  ^^ 

**  bar  to  the 

that  the  evidence  of  trading  is  sufficient.  It  is  in  petition, 
evidence  that  bills  were  discounted,  but  it  is  not  suffi-^ 
ciently  proved  that  Box  discounted  as  a  bill-broker 
within  the  6  Geo.  4.  c.  16. ;  but,  on  the  other  hand,  the 
affidavit  of  Goidsmid  makes  out  such  a  case  that  I 
should  not  annul  without  further  examination  into  the 
fact ;  but  my  colleagues  are  of  another  opinion. 

Sir  Jokn  Cross :  —  If  any  property  were  at  stake,  I 
might  hesitate,  but  there  appears  to  be  none.  I  do  not 
think  this  a  case  which  demands  further  inquiry.  An 
affidavit  by  the  bankrupt  was  read  with  consent  of  the 
petitioner,  otherwise  I  am  not  prepared  to  say  that  it 
was  evidence.  There  is  no  evidence  that  Box  ever  held 
himself  out  to  the  world  as  a  bill-broker ;  his  ostensible 
business  was  that  of  a  proctor.  He  may  frequently  have 
obtained  cash  for  bills  for  friends,  owing  to  his  con- 
nections with  small  traders,  &c.  The  statements  of  the 
witnesses  in  support  of  the  bill-broking  are  too  general, 
and  dolus  versatur  in  generalibus.  Only  one  instance  of 
discounting,  amounting  to  48/.,  is  mentioned;  in  that 
instance  commission  was  taken ;  but  it  does  not  appear 
that  the  owner  of  this  bill  knew  by  whom  it  was  actually 
discounted,  or  to  whom  the  commission  was  actually 
paid ;  that  instance,  therefore,  is  not  sufficient  evidence. 
1  am  of  opinion,  on  the  whole,  that  the  bill-broking  was 
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1836.        an  afterthought    In  the  fiat  Box  is  called  a  scrivener, 
^  which  it  is  admitted  he  was  not 

£x  parte 
Hartey. 
In  the  matter       gjj.  Q^g^g^  jg^^  .  —  J  should  be  anxious  to  sustain 

Box.  this  fiat  if  possible^  as  Box  appears  to  be  acting  fairly. 
But  this  fiat  must  be  annulled  on  general  grounds ; 
if  it  stands,  no  one  touching  bills  of  exchange,  in 
any  way  of  dealing  with  them,  will  be  secure  from 
being  made  a  bankrupt  There  does  not  appear  to 
have  been  any  intent  to  gain  a  "  livelihood "  by  bill- 
broking.  If  Box^  after  hearing  the  opinion  of  the 
Court,  still  wishes  for  an  inquiry  into  the  fact  of  bill- 
broking,  I  think  he  may  have  it ;  but  probably  he  will 
find  great  difficulty  in  establishing  it  Has  he  any  books 
such  as  bill-brokers  keep  ? 

Per  Curiam :  —  The  fiat  is  annulled,  unless  an  appli- 
cation is  made  for  an  issue  or  a  vivd  voce  examination ; 
but  the  petitioner  must  be  protected  from  the  costs  of 
this  inquiry. 

Mr.  Twiss  stated  that  some  of  the  affidavits  were 
impertinent  In  ex  parte  Williamson  (a)  it  was  decided 
that  the  Court  would  decide  the  question  of  imper- 
tinence after  hearing  the  objectionable  affidavits :  here 
they  have  not  been  read. 

Per  Curiam :  —  As  the  affidavits  have  not  been  read, 
the  rule  laid  down  in  ex  parte  Williamson  (a)  does  not 
apply.  In  taxing  the  costs,  let  tlie  officer  disallow 
the  costs  of  all  or  any  part  of  the  affidavits  which  in  his 
opinion  are  irrelevant 


(a)  Ex  parte  Williamson,  1  Dea^  Sf  Ck,  529.     Sec  also  ejr  parte 
Amslejff  2  Dea*  i;  Ch*  1 19. 
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Ex  parte  ABBOTT.— In  the  matter  of  BARBER.         C.  of  R. 

March  11, 
1  HE  bankrupt  being  in  partnership  with  his  brother,     ^^fyril  29, 
they  in  1820  compounded  with  their  creditors,  paying         ac)o"- 
13s.  6i  in  the  pound,  and  subsequently  compounded  gition  noTpaly^ 
again.      In  1825  the   brother  died ;    and  in   1826  a  ^  ^f*-  ^  ^^ 

,     ,         ,  ,  pound,  a  com- 

commission  issued  against  the  bankrupt,  under  which  piiasioii  issued 
Weston  and  fVittiams  were  chosen  assignees,  and  a  divi-  bankrupt  was 
dend  of  2*.  6d.  in  the  pound  was  paid  on  debts  to  the  U^e^T^!^ 
amount  of   10,000t;    and  the  bankrupt  obtained  his  t»ct  new  debts: 
certificate.     The  bankrupt  then  entered  into  a  partner-  issued  against 
ship  with  Pope  and  Co.,  which  was  dissolved  in  1828,  SimmiS^n  o?"" 


all  the  partnership  debts  being  paid.     He  then  carried  ^®26  could  not 

.  .  .  ^  impounded 

on  business  alone,  and  in  1832  compounded  with  his  to  enable  the 
creditors  for  7*.  6<L  in  the  pound,  and  received  a  SmdeduBSer 
release.     After  this  he  took  a  public  house  in  Hunirer-  ^^^  ,,    , 

.*^  ,  °  That  oould  only 

ford  Market,  where  he  continued  till  January  1835,  be  done  in  case 

"I  Ha.*  J  'ii*  J  i_'i^Ti  •        of  fraud  or  con- 

when  a  fiat  issued  against  mm,  under  which  Browning  ^^^^  ^  ^i^ 
was  chosen  assignee,  and  Abbott  was  official  assignee ;  ^iMnkrupt  to 
and  debts  amounting  to  1,8002^  were  proved  (including 
a  debt  of  WiUiams^  the  assignee  under  the  commission 
of  1826),  and  about  600 JL  had  been  realized.  When 
the  fiat  issued,  the  bankrupt  owed  Pope  and  Co.,  his 
former  partners,  some  money,  and  they  issued  execu- 
tion ;  and  a  question  arose  on  this  petition  touching  the 
sheriffs,  which  is  not  material  to  report 

Up  to  June  1 836  the  assignees  under  the  fiat  were 
ignorant  of  the  previous  commission,  compositions,  &c. ; 
but  on  discovering  the  facts  they  served  Williams  (the 
surviving  assignee  under  the  commission  of  1826)  with 
notice  of  their  intent  to  apply  to  the  commissioner  to 
divide  the  6002.  among  the  creditors  under  the  fiat 
Williams  appeared  before  the  commissioner,  and  de- 
clined to  consent,  unless  under  the  order  of  the  Court 
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1836.        of  Review,  whereon  the  commissioner  declined  to  de- 
■  cliO'e  any  dividend  under  the  fiat 

Abbott.^  This  was  a  petition  by  the  assignees  under  the  fiat. 

In  the  matter  grating  the  above  facts,  and  alleging  that  Weston  and 
Barber.  Williams,  the  assignees  under  the  commission,  and  also 
the  greater  portion  of  the  old  creditors,  were  fully 
aware  of  the  dealings  and  transactions  of  the  bankrupt 
since  the  commission,  and  had  not  interfered,  and  that 
some  of  such  creditors  had  had  dealings  with  him.  The 
petition  prayed  that  the  commission  of  1825  might  be 
impounded,  and  the  600/.  ordered  to  be  divided  atnoiig 
the  creditors  under  the  fiat. 

March  il.  Mr.Swanston  and  Mr. Z^ovo^  for  the  petition: — By 
the  6  Geo.  4.  c.  16.  s.  127.  it  is  enacted,  that  where  a 
commission  issues  against  a  bankrupt  who  has  com- 
pounded with  his  creditors,  unlesis  155.  in  the  poilnd  is 
paid,  all  his  future  effects  shall  ve^t  iii  the  assignees, 
notwithstanding  his  certificate.  Now  the  bankrupt  in 
this  case  compounded  with  his  creditors,  and  did  not 
pay  15$.  in  the  pound  under  the  commission  of  1825 ; 
it  therefore  follows,  from  the  terms  of  the  clause,  that 
all  his  future  property  w^ould  vest  in  the  assignees 
under  that  commission,  and  deprive  the  creditors  under 
the  fiat  of  their  rights.  But  the  assignees  under  the 
commission  having  stood  by,  and  allowed  the  bankrupt 
to  acquire  property,  gives  the  creditors  under  the  fiat 
ian  equity  against  them,  which  enables  this  Court  to 
impound  their  fiat.  In  ex  parte  Bourne  (a).  Lord  Eldon, 
speaking  of  the  instances  in  which  a  commission  shall 
not  be  allowed  to  stand,  though  the  legal  right  of  the 
creditor,  says,  "  take  the  instance  of  a  commission 
taken  out  in  1820,  and  another  taken  out  against  the 


(fl)  Ex  parte  Bourne,  2  GL  ^J.  137;  see  p.  141. 
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same  person  four  or  five  years  afterwards  upon  a  sub-        1836. 
sequent  trading ;  according  to  the  strict  law,  the  credi-        ^ 
tors  taking  out  the  commission  of  1820  would  have       Abbott. 
a  right  to  all  the  subsequently  acquired  property,  until  ^"  ^^^  matter 
he  should  have  obtained  his  certificate  under  the  first      Barber. 
•commission  (a) ;  but  if  he  has  been  permitted  to  go  into 
the  world  as  a  trader,  and  gain  credit  as  such,  what- 
'  ever  a  court  of  law  might  say  about  the  rights  of  the 
<;reditor8  under  the  first  commission,  this  Court  has  said 
it  would  support  the  commission  to  this  extent,  —  that 
it  would  not  permit  the  creditors  under  the  first  com- 
mission to  take  that  which  they  could  not  take  without 
injustice  to  the  creditors  under  the  second,  whom  they 
have  permitted  to  deal  with  the  bankrupt  as  if  he  had 
his  certificate^  and  that  they  should  only  take  that  part 
of  the  bankrupt's  subsequently  acquired  property  which 
should  remain  after  all  die  creditors  who  had  been  so 
permitted  to  deal  with  him  after  the  first  commission 
should  have  been  paid ;  that  the  profits  derived  from 
such  subsequent  dealings  shall  belong  to  the  creditors 
under  the  first  commission ;  but  the  debts  contracted 
in  his  trading,  after  he  secondly  engaged  in  trade,  with 
permission  of  those  creditors,  shall  be  first  paid.*'  {b) 
Hie  legal  title  is  in  the  assignees  under  the  commission 
of  1825;  the  equitable  right  in  the  assignees  under  the 
fiat.     In  ex  parte  Devas  (c)  the  Court  were  asked  to 
annul  a  second  commisaion,  which,  if  the  circumstances 

(a)  5Geo.  S.c.  30.  8. 26«;  now  D^Olmera,  8  Ves,(i4,    But  see, 

eGeo.  4.  c.  16.  6.64,  cotUrii,  ex  parte  Martin,  15  Vet* 

if)  See  ex  parte  Proudfoot,  116;   ex  parte  Rhodes,  15  Ves, 

1  Atk,  855;  Troughton  v.  Oitiey^  543  ;  and  ex  parte  Lees,  16  Fes. 

Atnb,  630 ;  ex  parte  Brown^  2  Ves.  473. 

jmi,f67,Bfid\Rose,433;  ex  parte  (c)  Ex  parte  Devas,  1  Mont, 

Bold,  Cooke,  B.  L.  10 ;  Everett  v.  S^  Ayr,  480. 
Backhouse,  10  Ves,  89;  ejr  parte 

Vol.  II.  a  n 
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1836.        had  favoured  the  application,  might  have  been  done ; 
"  as  it  was,  the  first  commission  was  impounded,  (a) 

Ex  parte 
Abbott. 

la  the^ matter  ^^  BetheO,  contra:— The  fiat  ought  not  to  be  im- 
Babbeb.  pounded:  in  1826  some  property  was  sold  under  the 
commission,  and  the  assignees  may  hereafter  be  called 
upon  to  produce  the  commission  and  proceedings  in 
evidence ;  but  as  to  any  other  matter,  the  assignees 
under  the  commission  submit  to  such  order  as  this 
Court  may  please  to  make. 

Sir  George  Rose:  -*  We  cannot  annul  the  commission, 
as  the  bankrupt  has  obtained  his  certificate  thereunder; 
and  it  will  be  useless  to  impound  the  commission, 
unless  a  state  of  circumstances  exists  which  would  jus- 
tify this  Court  in  interfering  by  injunction  to  restrain 
the  assignees  from  giving  secondary  evidence  of  the 
commission. 

Curia  advisare  vuU. 

-^^^£29,         This  day  the  petition  was  in  the  paper,  the  Court 
having  permitted  it  to  be  mentioned  again. 

Mr.  Swanaton :  —  The  Court  are  bound  to  interpose 
on  the  application  of  the  assignees  under  the  fiat^  be- 
cause it  would  interfere  adversely  to  them ;  ex  parte 
Bourne  (b) ;  ex  parte  Veoas.  (c)  The  assignees  under 
the  fiat  want  the  legal  title  to  the  property,  and  there- 
fore claim  the  interposition  of  this  Court  in  &vour  of 


1836. 


(a)  The  order  mex  parte  Devoi,  (6)  E*  parte  Bourne,  SGL^  J. 

1  Mont.  ^  Ayr.  420,  dismissed  the  1S7. 

petition  to  annul ;  but  the  first  (c)  Ex  parte  Deva»j  l  Mont, 

commission  was  impounded  in  ^  Ayr.  420. 
the  office. 
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their  equitable  rights.     A  second  fiat  has  more  than        1836. 
once  been  decided  in  this  Court  to  be  perfectly  valid;         """"^ 
ex  parte  Devas  (a) ;  ex  parte  ERism  (b) ;  consequently  no       Abmtt. 
objection  exists  on  that  ground   In  cases  like  the  present  ^°  '^®  matter 
it  is  in  the  discretion  of  the  Court  to  annul  either  the  first      Baueb. 
or  the  second  commission ;  ex  parte  Devas  (a) ;  ex  parte 
Lees(c).     In  what  a  situation  are  the  parties  if  the 
Court  refuses  to  act  I     The  commissioner  will  not  order 
a  dividend,   and  if  the  assignees  attempt  to  proceed 
without  an  order  an  application  might  be  nuide  for  ai) 
injunction  to  restrain  them. 

The  Chjef  Judge  :  —  My  difficulty  is,  do  the  facts 
enable  us  to  interfere  ? 

Sir  John  Croee ;  —  Does  this  case  come  within  the 
127th  section  of  6  Geo.  4.  ?  It  appears  that  the  bankrupt 
and  his  late  partner  twice  compounded,  for  13^.  and  10#. 
in  the  pound ;  but  the  petition  does  not  set  out  any  deed 
of  composition,  and  it  does  not  appear  tliat  there  was 
any  agreement  as  to  composition,  any  collateral  secu- 
rity, or  any  release;  and  every  composition  is  not 
within  the  act ;  Norton  v.  Shakespeare,  (d)  Therefore 
my  impression  till  now  was,  that  as  it  is  nudum  pactum 
the  old  creditors  may  still  sue  the  bankrupt.  I  think  the 
composition  not  within  the  127th  clause,  it  not  having 
the  effect  of  a  certificate  to  bar  debts,  a  point  which 
I  wish  to  hear  argued.  Moreover,  there  is  not  sufficient 
evidence  of  the  &ct  of  the  composition.  As  to  the  payment 


(a)  Ex  parte  Devas,  I  Mont,    and  see  ex  parte  Brown^  2  Vet, 
^  Ayr,  420.  jun.  67.     S.C.  4  Bro.  CC  210. 

{fi)  Per  Chief  Judge,  ex  parte        {f)   NwUm    v.    Shakewpeare^ 
EUuoHy  2  Mont  4;  Ayr.  368.  15  EoMty  619.    S.  C.  1  Bo9e^  347. 

(c)  Ex  parte  Lees^  16  Vet,  473; 
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1836.        of  15&  in  the  pound,  it  does  not  appear,  on  the  petition, 

„  that  the  estate  did  not  "produce"  lbs.  in  the  pounds 

Ex  parte  .  .  ^ 

Abbott.       The  evidence  is,  that  S*.  7i  was  paid ;  but  the  act  does 
In  the  matter  ^^^  speak  of  payment ;  the  words  are,  "  unless  his  estate 
Barber.       shall  produce^  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  commission  lbs.  in  the  pound," 

Mn  Swanston :  —  In  a  plea  by  the  assignees  to  a  suit 
in  equity  they  admit  that  2«.  Id,  only  was  produced ; 
and  we  entertain  no  doubt  as  to  that  fact. 

Sir  George  Rose :  —  If  I  were  acting  as  commissioner 
I  should  not  hesitate  to  administer  the  property  under 
the  fiat  The  legal  title  of  the  assignees  under  the  first 
commission  is  not  denied.  It  makes  no  difference  whe- 
ther the  composition  was  by  deed  or  by  paroL  Before 
the  6  Geo.  4.  c.  16.  s.  171.  the  property  would  not  have 
belonged  to  the  assignees,  but  the  creditors  might  have 
brought  actions.  I  cannot  find  that  the  petitioners 
have  an  equitable  title.  Occasionally  the  Court  acts 
on  the  embarrassment  created  by  two  commissions  (a) ; 
but  does  that  exist  here  to  such  a  degree  as  to  call  on 
^us  to  annul  the  fiat  or  commission?  The  mere  em- 
barrassment would  probably  lead  us  to  annul  the  first 
commission,  which  would  upset  the  subsequent  fraudu- 
lent preferences,  &c.  if  any  such  existed.  Then  is  there 
a  title  in  the  assignees  under  the  fiat  against  those 
under  the  commission  either  by  contract  or  by  fraud? 
Merely  allowing  the  bankrupt  to  trade,  after  he  has 
obtained  his  certificate  (unless  there  be  fraud),  is  not 
enough.  The  whole,  therefore,  comes  to  this  question, 
whether  the  assignees  have  created  a  case  of  fi-aud  by 
allowing  the  bankrupt  to  trade  so  as  to  set  up  a  title 

(fl)  See  ex  parte  Devai,  1  Mont,  ^  Ayr.  420. 
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owing  to  that  fraud     I  cannot  find  that  as  a  fact.    As        1836. 
to  the  contract,   Troughton  v.  Gitley{a)  was  indeed  as.        — 
strong  a  case  as  could  be ;    but   then  that  case  is  not       Abbott. 
recognized  as  law,  and  so  Lord  Eldon  has  declared.  ^°  ^^^  matter 
Without  the  consent  of  the  first  assignees  I  do  not  per-       Barb£b. 
ceive  how  this  Court  can  act 

Sir  John  Cross :  — 

Troiiffhton  v.  Gidey  {a)  is  said  to  be  of  doubtful 
authority,  and  it  has  been  so  treated  by  Lord  Eldonj 
because  there  was  an  equity  prior  to  that  of  the  admi- 
nistrator; but  it  has  never  been  doubted  that  the 
equity  was  in  the  second  purchaser ;  a  whole  current 
of  authorities  recognizes  that  equity ;  and  such  was  the 
law  when  the  6  Geo.  4.  c.  16.  passed.  Before  that  act 
the  certificate  protected  the  person  only  from  arrest, 
but  did  not  prevent  the  creditors  suing  at  law.  Fowler 
V.  Coster  {b)  decided  that  a  certificate  under  a  third 
commission  did  not  protect  the  bankrupt  fi*om  arrest ; 
but  the  Court  in  that  case  went  further  than  it  was 
called  upon  to  do,  and  decided  a  point  not  judicially 
before  them,  viz.  that  a  third  commission  was  void.  In 
ex  parte  Bourne  (c)  Lord  Eldon  declared  he  could  up- 
hold the  second  commission  to  the  extent  at  least  of 
protecting  the  new  creditors. 

It  is  not  reasonable  that  the  assignees  under  a  second 
fiat  should  permit  the  bankrupt  to  trade  during  any 
length  of  time  and  to  any  extent,  and  retain  the  power 
at  any  moment  of  seizing  his  stock,  and  retaining  it  as 
against  new  creditors.  In  this  case  such  a  proceeding 
would   be  particularly  imjust     The  first  commission 


(a)  Troughton  v.  GUlei/,  Amb,  630. 
{b)  Fowler  V.  Cotter y  10  Bam.  4;  Ores.  427. 
(r)  Ex  varte  Bourne,  2  GL  §*  J.  137. 
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1836.        issued  ten  years  ago^  after  which  the  bankrupt  con- 

^  tinned  to  trade,  and  took  a  partner.     He  then  com- 

Ex  parte  i    i      .  t       . 

Abbott.       pounded  witii  his  creditors,  dissolved  the  partnership. 

In  the^  matter  ^^  ^g.  ^^  ^^^  creditors,  and  removed  to  Hungerford 
Babbeb«  Market,  where  he  took  a  public  house,  and  obtained 
a  large  stock  upon  credit.  Then  a  fiat  issues,  the 
assignees  under. which  take  his  property  and  sell  it^ 
and  advertise  a  dividend,  and  the  assignees  under 
the  commission  do  not  interfere ;  they  make  no  claim. 
The  commissioner^  however,  perceiving  the  claim  of  the 
first  assignees,  himself  insisted  on  that  right  for  them 
which  they  did  not  for  themselves. 

The  Chief  Judge  :  — 

I  concur  with  the  other  Judges  in  thinking  that  the 
commissioner  would  have  been  fully  justified  in  dis- 
tributing these  effects  under  the  fiat;  it  was,  never- 
theless, perfectly  correct  to  give  notice  to  the  assignees 
under  the  commission,  which  gave  them  the  opportunity 
of  claiming  if  they  thought  fit ;  if  they  did  not,  the 
commissioner  might  have  proceeded  to  make  a  divi- 
dend; if  they  claimed,  he  should  have  suspended  the 
declaration  of  dividend  for  some  time^  to  ascertain  what 
steps  they  would  take.  But  the  first  assignees  never 
claimed;  they  probably  admitted  the  moral  right  of 
the  subsequent  creditors,  which  they  had  allowed  to 
arise  by  their  own  inattention.  Perhaps  what  has  fidlen 
fi-om  the  Court  may  remove  any  difficulty  fix)m  the 
mind  of  the  commissioner. 

Under  the  circumstances  of  this  case,  it  appears  to 
me  impossible  to  order  the  assignees  under  the  fiat  to 
distribute  the  property  in  question,  as  that  would  be 
declaring  tlie  second  assignment  (or  what  is  now  equi- 
valent thereto^  the  second  choice,)  good  against  the 
first;  for  it  is  to  be  observed,  that  though  we  declare 

13 
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a  second  fiat  to  be  valid,  we  cannot  declare  a  second        1836. 

assignment  to   be  so.     Nevertheless,   if  an   equity  in       _ 

&your  of  the  second  creditors  were  clearly  made  out,       Abbott. 

this  Court  might  order  the  assignees  under  the  fiat  to    "^  '  e^  matter 

pay  the  new  creditors,  and  then  distribute  the  surplus       Babbeji. 

among  the  creditors  under  the  commission.     So  doing 

interferes  with  the  legal  title  of  the  assignees  under  the 

commission ;  and  is  the  equity  here  strong  enough  in 

favour  of  the  creditors  under  the  fiat  to  enable  the 

Court    so    to    interfere?      The    dictum    in   ex   parte 

Bourne  {a)  is  indeed  very  strong ;  but  the  observations 

of  Lord  Elcbn  in  that  case  are  only  illustrations  of  the 

general  right  to  interfere,  and  not  a  judgment  of  what 

he  would  do  in  the  particular  case  theYi  before  him. 

What  he  then  said,  therefore,  only  amounts  to  dicta. 

There  is  no  decided  case  of  interference  in  favour  of 

subsequent  creditors,  except  where  there  was  either  a 

contract  to  abandon  the  property  to  such  subsequent 

creditors,  or  fraud  on  the  part  of  the  assignees  under 

the  first  commission,  for  the  purpose  of  inducing  parties 

to  trade  with  and  trust  property  to  the  bankrupt.    This 

Court,  therefore,  will  interfere  in  favour  of  subsequent 

creditors  where  any  contract  or  fraud  exists  on  the  part 

of  the  first  assignees ;  it  also  interferes  by  superseding 

the  first  commission  where  the  acts  of  the  assignees 

thereunder  lead  to  that  being  done. 

No  case  has  been  cited  where  what  is  now  asked  has 
been  actually  done :  on  a  similar  state  of  facts  as  the 
present,  in  Troughton  v.  Gitley  (&),  it  was  put  on  the 
ground  of  contract,  the  assignees  having  sold  to  the 
bankrupt,  but  even  that  decision  was  shaken  in  ex  parte 

(fl)  Ex  parte  Bourne,  2  Gl.S^J.  137. 
(6)   Troughton  v.  Gitley,  Amb.  6 JO. 
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1836.        Bourne  (a)  lex  parte  Rhodes  (d)  and  ex  parte  Martin  (c) 
are  against  this  application:    in  ex  parte  Bold  (d)  a 

h^^oTT.       petition  to  supersede  a  second  commission  against  an 
In  the  matter  uncertificated  bankrupt  was  presented  by  the  petition* 

Barber.  ing  creditor  under  the  first  commission,  fifteen  years 
having  since  elapsed,  during  seven  of  which  the  bank- 
rupt had  been  permitted  to  trade,  and  the  petition  was 
dismissed. 

The  whole  question  m  this  case  is,  whether  there  are 
sufficient  &cts  to  enable  the  Court  to  declare  that 
the  assignees  under  the  commission  had  contracted  to 
abandon  the  property  to  the  bankrupt,  or  whether  they 
have  laid  by  fraudulently,  as  regards  the  subsequent 
creditors.  Lord  Eldmi  says,  in  ex  parte  Bourne  (a\  that 
the  mere  &ct  of  allowing  the  bankrupt  to  trade  is  not 
sufficient,  as  the  assignees  cannot  prevent  that  Then 
the  circumstances  under  which  the  bankrupt  was  per- 
mitted to  trade,  in  the  present  case,  fiurnish  no  infer- 
ence, as  it  appears  the  trade  was  unproductive,  because 
on  the  dissolution  the  bankrupt  was  indebted  to  Pook, 
and  the  assignees  could  not  seize,  the  property  being 
subject  to  the  partnership  debts;  the  assignees  could 
only  seize  the  bankrupt's  share  remaining  after  paying 
the  partnership  debts.  The  trade  which  the  bankrupt 
carried  on  alone  after  the  dissolution  of  die  partnership 
appears  to  have  been  unproductive,  as  he  compounded 
with  his  creditors ;  the  assignees  could  hardly  then  inter- 
fere while  he  was  struggling  witli  difficulties ;  and  lastly, 
the  public-house  was  a  losing  concern,  and  a  fiat  issued 
against  him.     The   non-intervention   of  the  assignees 


(fl)  Ex  parteBoume,  2  GL^J,        (c)  ExparteMarHn,15VesAl4, 
137.  (d)  Ex  parte  BMy  Cooke,  491, 

(A)  Ex  parte  Rhodes,  1 1  Vcs.SoO,    Edit.  7. 
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under  the  commission  was  from  motives   of  kindness,        1836* 

and  not  from  fraud ;  they  are  still  unwilling  to  interfere,        

imless  the  law  compels  thenu    We  cannot  therefore  inter-       Abbott. 
fere  as  to  distribution,  because  there  is  no  contract  or  *"  '*^®  matter 
fraud,  nor  can  we  supersede,  the  bankrupt  being  certifi-       Babber. 
cated.     I^  however,  no  claim  is  made  by  the  first  as* 
signees,  I  do  not  perceive  that  the  commissioner  is  bound 
to  attend  to  a  claim   which  the    parties    themselves 
abandon* 

Sir  George  Rose  suggested  the  order : — 

Let  the  petition  stand  over,  with  liberty  to  the  as- 
signees under  the  commission  to  present  such  petition 
as  they  may  be  advised;  if  they  present  no  petition,  let 
them  take  their  costs  of  this  petition  out  of  the  estates 
got  in  under  the  fiat,  and  then  let  the  conunissioner 
under  the  fiat  be  at  liberty  to  distribute  the  property  in 
question  uinder  the  fiat 


Ex  parte  LATEY.  —  In  the  matter  of  DAVIS.  C.  of  K 

1836. 
1  HIS  was   the  petition  of  the  Reverend    71  LcUey     Apnl  25, 

and  Slucumah  his  wife  (late  5.  Davis  Spinster),  Francis  ^* 

Davisj    and  Richard  Hart  Davis    Esquire,  praying  a  ^^®''®.'^?^ 

declaration  that  they  had  a  lien  under  the  following  to  trustees  on 

trust  for  sale. 
Circumstances.  and  to  pay  the 

Thmnas  Davisy  by  his  will,  in  1812,  devised  to  his  P;;S^^^f|J^ 

brothers,  Henry  Davis  (the  bankrupt)  and  the  petitioner  testator,  and  the 

R,  H.  Davisy  all  his  freeholds  and  leaseholds,  monies,  &c.,  property  to  one 

"upon  trust  (subject  to  the  proviso  herein  contained),  ^^  TOnridera^n 

as  soon  as  conveniently  may  be  after  my  decease,  either  of*  «>™  se- 
cured by  bills 

payable  by  instalments,  and  as  to  some  shares  further  secured  by  an  assignment  of  a  policy 

of  insurance,  and  the  executor  becomes  bankrupt,  without  having  paid  the  bills.    Held,  the 

children  all  had  a  lien  on  the  estates  for  the  sums  unpaid. 
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■       «         * 

1886.       by  public  auction  or  private  contract,  to  sell  and  dispose 
of  all  my  real  estates,  and  all  such  parts  of  my  personal 

Latey.        estate  as  shall  not  consist  of  money  and  outstanding 
In  the^^matter  ^q\^^  {q^  ^he  most  money  and  best  price  or  prices  that 

Davis.  can  or  may  be  obtained  for  the  same,  and  to  collect  in 
and  receive  all  my  monies  and  debts.  And  I  hereby 
direct,  that  before  any  such  sale  or  sales  as  aforesaid  of 
any  of  my  freehold  and  leasehold  estates  shall  take  places 
they,  my  said  trustees  or  the  survivors  of  them,  his  heirs, 
executors,  or  administrators,  shall  offer  to  sell  my  freehold 
and  leasehold  estates  to  my  heir  at  law,  for  such  prices 
and  for  such  sums  as  I  paid  for  the  purchase  thereof  and 
as  are  mentioned  m  the  several  deeds  of  conveyance 
and  assignment  thereof  respectively  ;  and  that  my  heir  at 
law  shall  be  at  full  liberty  to  purchase  the  same  freehold 
and  leasehold  estates,  or  such  part  or  parts  thereof  as  he 
may  think  proper,  at  such'[^ce  or  prices  as  last  aforesaid ; 
and  that  only  such  of  my  freehold  and  leasehold  estates 
as  my  heir  at  law  shall  refuse  or  decline  to  purchase  at 
such  price  or  prices  as  last  aforesaid  shall  be  sold  and 
disposed  of  in  manner  first  herein-before  mentioned.'* 
And  as  to  the  monies  to  arise  by  sale  and  otherwise 
of  his  real  and  personal  estates,  the  testator  (after  cer- 
tain legacies)  gave  all  the  residue  equally  between 
Richard  Hart  Davis,  James  Crosby  Davis,  Susannah 
Latey  Davis,  Prancis  'Davi^,  and  Henry  Davis,  And 
the  testator  appointed  Henry  Davis  and  Richard  Davis, 
one  of  the  petitioners,  executors  of  his  will,  and  died  in 
1813,  and  Henry  Davis,  as  acting  executor,  took  posses* 
sion  of  the  testator's  property. 

By  indentures  of  lease  and  release,  dated  the  28th  and 
29th  of  July  1815,  between  Henry  Davis  and  Richard 
Hart  Davis  of  the  first  part ;  Susannah  Latey,  Marianne 
Davis,  Francis  Davis,  axid  JamesCrosby  Davis  otihe  second 


CASES  IN  BANKRUPTCY.  611 

part,  Henry  Dam  of  the  third  part,  and  W.  Vinecumbe        1836. 
(a  trustee    to    bar   dower)  of  the  fourth  part,   after        — 
reciting  that  an  agreement  and  arrangement  had  been        Latey. 
entered  into  by  and  between  the  said  H.  Davis  and  IL  ^"  ^^^  matter 
JET.  Davis,  S.  Later/,  M.  Davis,  JP.  Davis,  and  J.  C.  Davis,        Davis. 
that  the  whole  of  the  said  testator's  freehold  and  lease- 
hold estates  should  be  taken  to  by  the  said  Henry  Davis, 
and  should  be  conveyed  or  assigned  to  or  in  trust  for 
him  in  manner  therein-after  mentioned ;  and  that  in 
lieu  and  in  full  satis&ction  of  the  shares,  rights,  and 
interests  of  the  said  brothers  and  sisters  therein  and 
thereto  the  said  Henry  Davis  should  pay  to  each  of 
them  the  sum  of  668^  lOs.  (making  together  the  sum  of 
^342L  10s.),  and  that  he  the  said  H.  Davis  should  enter 
into  the  covenant  therein^after  contained  for  payment 
of  the  debts  remaining  due  firom  the  testator  Tlwmas 
Dams,  as  therein  mentioned;  it  was  witnessed,  that  in 
pursuance  and  performance  of  the  said  agreement,  and 
in  consideration  of  the  sum  of  868/.  10«.  to  each  of  the 
parties  of  the  second  part  then  paid  by  the  said  H  Davis 
(the  receipt  whereof  was  thereby  acknowledged),  and  for 
a  nominal  consideration  to  each  of  them  paid,  and  also 
in  consideration  of  the  covenant  of  the  said  H.  Davis, 
therein*after  contained,  the  parties  of  the  second  part 
granted,  bargained,  sold,  aliened,  ratified,  and  confirmed 
to  H  Davis,  to  uses  to  bar  dower,  all  the  real  property  of 
the  testator.      Tlwmas  Davis,  IL  H.  Davis,   and  J.  C. 
Davis  were  paid ;  but  only  a  smcdl  part  of  the  shares  of 
S.  Latey,   M.  Davis,  and  F.  Davis  was  in  fact  paid  at 
the  time  this  indenture  was  executed,  and  to  secure  the 
remainder  H  Davis  gave  each  of  them  two  promissory 
notes,  dated  11th  August  1815. 

I  promise  to  pay  to  the  sum  of 

500i   (value  received)    by    instalments,  at    the  times 
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1836.        herein-after  mentioned,  viz.,  the  sum  of  l^  part 

thereof  after  the  decease  of  JV.  Wlj  with  interest  from 

JSx  parte 

Latey.        his  decease ;  the  like  sum  of         L  after  the  decease  of 

In  the^noatter   Elizabeth^  the  wife  of  the  said  W.  W^  with  mterest  fit)m 

Davis.        the  time  of  her  decease ;    and  the  remaining  sum  of 

/.  after  the  decease  of  J.  Jl,  with  interest  from 
the  time  of  his  decease. 

After  six  months'  notice,    I    promise    to    pay    to 

318^  (value  received),  with  lawful 
interest  for  the  same,  from  the  Idth  of  November  last 

All  these  parties  were  dead  when  the  petition  was 
presented*      None  of  the  promissory  notes  were  ever 
paid*       H.  Dams  also  assigned  to  M.  Dams  and  to 
H.  Davis  a  policy  of  insurance  as  further  security.     In 
December    1615  S.  Latey    (then    S.  Davis)  married, 
and  by  her  settlement,  to  which  H.  Davis  was  a  party, 
the  money  due  to  her,  and  the  note  for  the  same^  and 
the  policy,  were  assigned  to  Henry  Davis  and  jB.  Hi 
Davis  on  the  trusts  of    the  settlement.      In  October 
1833    a  fiat  issued    against  Henry  Davis,  and  his  as- 
signees  took  possession   of   the  property  in  question. 
The  petition  prayed  that  the  Court  would  declare  the 
petitioners  had  a  lien  for  the  amount  of  the  sums  due  to 
them  on  the  estates  of  Thomas  Davis  (the  testator),  so 
conveyed  to  Henry  Davis,  and  that  the  assignees  might 
be  directed  to  pay  to  the  petitioners  what  was  due  to 
them  out  of  the  estates  of  the  bankrupt,  or  that  the 
petitioners  might  prove. 

Mr.  Chandless,  with  whom  was  Mr.  Bethel^  for  the 
petitioner : — Tliis  is  a  petition  of  a  vendor  to  enforce 
his  lien  against  the  bankrupt's  estate  for  the  unpaid 
purchase  money,  a  lien  allowed  both  by  natural  justice 
and   by   principles   of  jurisprudence.     The  judgment 
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of  Lord  Eldon  in  Mackreth  v.  Simmons  (a)  is  throughout        1836. 
in  favour  of  the  petitioner.  —- ^ 

Ex  parte 
Latey. 

Mr.  Chandlessj  being  about  to  cite  other  cases,  was  ^f 

here  stopped  by  the  Court  Davib. 


Mr.  Swanston  and  Mr.  «/•  Russell  cantrcL : — 
The  doctrine  of  the  civil  law  is  followed  by  us,  and 
is  the  foundation  of  the  decision  in  Mackreth  v.  Siin- 
mons  (a),  and  any  deviation  therefrom   would  lead  to 
inextricable  confusion.     The  doctrine  of  lien  is  founded 
entirely  on  the  decided  cases:    it  has  never  hitherto 
been  carried  the  length  which  is  asked  this  day,  and  it 
has  over  and  over  again  been  declared  that  it  is  not  to 
be  carried   further.     Lien   can   only   exist  when   the 
estate  was  originally  the  property  of  the  party  claiming 
the  lien ;  but  the  petitioners  never  possessed  any  estate 
in  the  land.     They  were  entitled  to  certain  land  under 
a  will ;  they  however  agreed  to  take  something  instead 
of  land.    In  this  transaction  no  title  passed;  the  estate 
was  already  vested  in  the  bankrupt;  there  was  there- 
fore no  purchase ;  and,  of  course,  can  be  no  vendor, — ^no 
lien.     Wheresoever  the  legal  estate  in  the  land  might 
be,  the  petitioners  did  not  and  could  not  convey  it; 
and  therefore  there  was  no  sale  and  conveyance.     The 
testator  created  a  charge  on  the  estate,  and  the  intent 
of  the  deed  of  1815  was  to  exonerate  that  estate ;  yet  it 
is  contended  that  the  charge  still  exists ;  if  so,  the  deed 
was  a  nullity.     A  bond  or  note  does  not  alone  destroy 
the  vendor's  lien,  but  it  may  be  so  worded  as  to  have  that 
eflFect;   for  instance,  no  case  can  be  cited  where  this 
lien  was  upheld,  if  the  note  were  payable  by  instalments. 


(a)  Mackreth  v.  Simmons,  15  Vet*  529. 
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1836.        The  reason  a  mere  bond  or  promissory  note  does  not 
'  discharge  the  lien  is,  that  they  are  only  personal  »e- 

Lat£y.        curities ;  but  if  another  primary  fund  is  distinctly  sub- 
^  ®^JP*''®''   stituted  and  appropriated  in  pa}nnent  the  lien  is  gone, 
Davis.        because  such  substitution  is  evidence  of  an  intent  to 
rely  thereon. 

2.  The  agreement  made  at  the  time  wss  varied  by 
the  subsequent  dealings  between  the  parties.  The  con- 
tract in  the  deed  was  for  immediate  payment,  which 
contract  was  varied  by  the  agreement  after  WM*s  death 
as  to  interest;  and  taking  new  security  destroys  the 
lien;  Naime  v.  Prowse.  (a)  In  this  case  the  ladies 
take  a  pledge  of  a  policy  of  1,00021  each ;  and  in  Naime 
V.  Prowse  the  security  was  stock :  therefore^  as  to  their 
two  shares  at  least,  if  there  ever  were  a  lien,  it  is  gone. 
Their  not  giving  notice  to  the  insurance  office  makes  no 
difference ;  notice  only  is  material  in  bankruptcy ;  and  if 
they  had  no  lien  before  bankruptcy  they  could  not 
gain  one  afterwards.  Where  covenant  is  the  considera- 
tion, tlie  parties  rest  upon  it,  and  have  no  lien  on  the 
estate,  Clarke  v.  Rj/de,  {b) 

3.  This  is  a  mere  family  arrangement,  to  which  the 
doctrine  of  lien  has  never  yet  been  applied.  All  tlie 
cases  declare  lien  to  be  a  question  of  intent :  what  then 
was  the  intent  here?  From  1815  down  to  the  bank- 
ruptcy no  claim  of  lien  is  set  up,  during  which  time  the 
bankrupt  mortgaged  and  even  sold  the  estate ;  if  a  lien 
existed,  why  was  it  not  claimed?  If  the  parties  were 
owners,  they  were  so  of  undivided  moieties ;  and  can 
they  have  a  lien  upon  an  undivided  moiety  of  an  estate  ? 
Undivided  shares  cannot  be  sold,  and  no  lien  can  exist 
without  a  sale.     [Sir  George  Rose: — But  how  can  the 

(fl)  Naime  v.  Prowte,  6  Vet^  75?. 
{b)  Qarhe  v.  Rtfde^  5  Sim, 
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assignees  claim  the  estate  discharged  of  the  trusts  ?]  1836. 

The  deed  destroys  the  trusts ;  if  not,  if  any  trust  exists,  J     ^^^ 

let  the  petitioners  repudiate  the  deed,  and  go  to  equity  Latey. 

to  set  it  aside.     [Sir  John  Cross  .—The  agreement  was  ^"  the^  matter 

with  one  of  two  trustees  only].  Davis. 


Mr.  Chcmdkss  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  : — 

I  am  at  present  of  opinion  that  the  agreement  of  1819 
was  an  ascertainment  of  the  amount,  on  payment  of 
which  the  cestuis  que  trusts  were  willing  to  give  releases ; 
and  if  not  paid  the  release  would  not  enure,  so  that  the 
trusts  would  still  exist.  The  estates  were  devised  to 
the  bankrupt  and  another,  on  trust  to  sell  them,  and 
divide  the  produce,  both  of  which  things  it  was  the 
duty  of  the  trustees  to  perform.  Instead,  however,  of 
selling,  the  parties  came  to  an  agreement  that  the 
bankrupt  should  take  the  whole  of  the  estates,  and  pay 
a  sum  of  money  to  his  brothers  and  sisters,  and  that  on 
payment  they  should  release  all  right  to  the  estate.  If 
the  bankrupt  had  accordingly  paid,  the  agreement 
would  have  been  a  full  release ;  but  some  part  remained 
unpaid, — it  is  said  by  consent, — and  for  which  notes 
were  given,  but  they  were  not  paid  when  due ;  thus  the 
trusts  still  remained  attached  to  the  estate,  and  the 
bankrupt  took  as  a  purchaser  with  notice  of  the  trusts. 
Giving  the  policies  was  not  a  release;  it  was  only  an 
inducement  to  the  parties  to  postpone  demanding 
payment. 

Sir  John  Cross  wished  to  take  time  to  consider  of  his 
judgment 
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Ex  parte 
Latey. 


1836.  Sir  Qeorge  Rose: — It  is  the  duty  of  this  Court,  as 

between  the  assignees  and  the  estate,*  to  take  notice  of 
any  trusts,  even  though  not  on  the  face  of  a  petition, 
In  the  matter  ^^^  ^^^  urged  by  the  parties  themselves ;  but  for  this, 
Davis.  on  the  case  stated  on  the  fiice  of  this  petition,  the  Court 
would  certainly  find  great  difficulty  in  acting,  though  I  am 
of  opinion  the  lien  would  be  found  to  exist  If  the  parties 
desire,  let  distinct  accounts  be  taken,  in  order  to  let  in 
the  claim  as  against  all  persons  interested  in  the  estate, 
and  also  an  inquiry,  with  liberty  to  any  party  to  claim ; 
and,  subject  thereto,  declare  the  effect  of  the  deed  was, 
that  the  property  was  subject  to  the  charge  of  /., 

which  not  being  paid  still  exists  as  a  Uen  in  the  estate ; 
and  costs  of  all  parties  out  of  the  estate. 

Cttr.  ad,  tjult 


AprU  30. 


Sir  John  Cross  stated  that  he  concurred  with  the 
opinion  already  expressed  by  the  other  members  of  the 
Court. 

Per  Curiam : — The  opinion  of  the  Court  is,  that  tlie 
events  which  subsequently  occurred  did  not  destroy  the 
lien ;  and,  moreover,  the  trust  and  the  other  circum- 
stances of  the  case  give  the  petitioner  a  right  to  what  he 
asks. 


Ex  parte  WILLIAMS.— In  the  matter  of  BAKER. 

1  HIS  was  the  petition  of  one  of  the  quorum  commis- 
sioners in  a  country  fiat,  who  had  not  been  summoned  to 
attend  the  meetings. 

It  stated  that  he  is  the  senior  of  two  quorum  com- 


C.  of  R. 

May  6, 

1836. 

The  quorum 

commissioiiers' 

named  ina  fiat 

are  entitled  to 

be  summoned. 

If  not,  the  court 

will  interfere^  and  can  declare  erery  tiling  void  done  under  the  fiat  in  their  ab^ncc. 
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tnissioners  in  the  first  list  of  commissioners  appointed         1836. 

under  the    1  &  2  Will.  4.  c.  56.  s.  14.  for   the  dis-        

trict  including  Birmingham,  the  four  other  commit-  ^^.Hl^s. 
sioners  being  attornies,  and  that  he  resides  within  the  ^"  ^®  mattei* 
borough  of  Birmingham:  that  on  the  16th  March  last  .Bake«. 
a  fiat  issued  against  Baker^  and  that  Thomas  Hodgson 
was  the  solicitor  to  the  fiat :  that  the  fiat  was  directed 
to  the  petitioner  and  another  barrister,  and  four  at- 
tornies:  that  Baker  was  adjudicated  a  bankrupt: 
that  the  petitioner  was  not  summoned  or  applied  to 
to  attend  at  the  opening  of  the  fiat,  nor  at  a  subsequent 
public  sitting:  that  the  petitioner  thereupon  wrote  to 
Mr.  Hodgson,  complaining  that  he  had  not  been  sum- 
moned ;  and  that  Hodgson  stated  in  answer,  that  he  had 
been  informed  at  the  office  of  Lee,  one  of  the  attornies 
named  in  the  fiat,  by  one  of  his  clerks  (a  person  unknown 
to  and  unauthorized  by  the  petitioner),  that  petitioner 
was  from  home,  and  that  therefore  Hodgson  erroneously 
concluded  that  petitioner  could  not  attend  to  open  the 
fiat :  that  upon  receiving  such  statement  the  petitioner 
assured  Hodgson  that  he  would  have  attended  if  he  had 
been  summoned,  and  referred  him  to  the  decision  of 
the  Court  of  Review  in  ex  parte  Douglass  (a),  and  pro- 
posed that  petitioner  should  receive  his  fees  for  the  first 
meetings,  and  that  Hodgson  should  engage  to  summon 
him  to  the  future,  which  proposal  was  rejected  by 
Hodgson;  and  that  by  a  note  received  by  petitioner 
from  Hodgson,  dated  the  Idth  of  April  instant,  Hodgson 
stated  in  effect  that  he  was  advised  he  ought  to  abide 
by  the  decision  on  any  petition  tlie  petitioner  might 
present  in  the  matter:  that  if  Hodgson  had  sent  a 
8  ummo  kisto  him  there  would  have  been  no  difficulty  at 

»■■  ■  ..41.  II  ■      ,  

(a)  Ex  parte  Dougkut,  ante,  page  218. 

Vol.  IL  s  s 
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1886.        a  few  hours  notice  in  fixing  a  time  with  the  other  com- 

""""   *    missioners  for  opening  the  fiat. 

WiLUAMs.  '^6  petition  prayed,  that  the  proceedings  had  under 

In  the  matter  ^j^^  g^^.  might  be  declared  void,  and  that  the  petitioner 

Bakkr.        might  be  regularly  summoned   to  attend   the  future 

meetings;   that  Hodgson  might  be  ordered  to  pay  all 

the  fees  which  the  petitioner  would  have  received  if  he 

had  been  r^ularly  sununoned ;  and  that  Hodgson  might 

be  ordered  to  pay  the  costs  of  the  petition. 

The  respondent  filed  affidavits  stating  that  he  was 
led  to  believe  that  the  petitioner  was  absent  elsewhere 
on  business,  and  unable  to  attend ;  and  since  the  petition 
was  presented  he  had  summoned  the  petitioner,  and 
promised  to  summon  him  for  the  future. 

Mr.  J.  Russell  for  the  petition  read  the  2dd  section 
of  6  Geo.  4.  c  16.  (a),  and  Lord  LoughboToygK^  order  (&), 

(a)  That  at  every  meeting  be  executed  in  the  country,  have 
under  any  commission  to  be  exe-  been  at  liberty  to  name  their  own 
cuted  in  the  country,  wherein  any  commissioners  to  execute  the 
one  or  more  of  the  commissioners  same,  two  of  whom  are  nomi- 
named  may  be  a  barrister  or  bar-  nated  esquires,  and  are  consi- 
risters,  ouch  barrister  or  barris-  dered  to  be  barristers  resident  at 
ters,  or  as  many  of  them  as  shall  or  near  the  place  where  the  said 
be  willing  to  attend,  not  exceed-  commission  is  to  be  executed, 
ing  three  at  each  meeting,  shall  and  also  three  solicitors  or  at- 
be  the  acting  commissioner  or  tornies :  And  whereas  it  appears 
commissioners,  and  shall  be  en-  that  in  many  instances  improper 
titled  to  his  or  their  summonses  persons  have  been  named  in  such 
and  fees  accordingly,  in  priority  commission  as  the  quorum  com- 
to  any  of  the  other  commissioners  missioners,  they  not  bdng  bar- 
in  the  said  commission  named,  risters,  which  is  contrary  to  my 
6  Geo.  4.  c.  16.  s.  S5.,  A.D.  18^5.  intent  and  meaning;  I  do  there- 

(&)  Order : — Whereas  by  the  fore  order,  that  in  future  the  so- 

practice  the  solicitors,  on  suing  licitors,  in  delivering  to  my  se- 

out  commissions  of  bankrupt  to  cretary  of  bankrupts  the  names 
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and  cited  ex  parte  DouglasB  (a),  and  stated  that  this         1836. 
petition  was  presented  to  put  a  stop  to  a  practice  which        — *— 
was  beginning  to  prevail  in  Birmingham ;  that  it  was     wfLu^Ms. 
presented   with   reluctance^  and  with  the  intention  of  ^°  the  matter 
protecting  the  creditors  in  general ;  and  that  the  omis-        Baksb, 
sion  was  the  less  excusable^  as  the  fidlowiog  was  printed 
in  the  margin  of  the  fiat: — "N.  R  By  the  terms  of 
the  fiat  no  meeting  can  be  held  unless  one  barrister 
attend ;  but  the  solicitor  must  observe,  that  by  6  Geo.  4. 
c.  16.  s.  23.  it  is  enacted,  that  all  the  barristers  named 
in  any  commission,  not  exceeding  three,  as  are  willing 
to  attend,  shall  be  summoned     It  is  the  duty  of  the 
commissioner   therefore  to  summon  all  the  barristers, 
not  exceeding  three,  if  willing  to  attend," 

Mr.  Swamton  contrd  :— 

The  assignees  ought  to  have  been  served,  because  the 
prayer  of  this  petition,  if  granted,  would  have  a  formi- 
dable effect  on  the  estate  of  the  bankrupt,  viz.  to  render 
void  all  that  has  been  done  under  the  fiat 

Under   the    1   &   2  Will.  4.    c.  56.   s.  14.  (b)  the 

of  the  comDussioners  to  be  in-  and  Wales  may  be  directed  by 

serted  in  the  commissions  applied  the  Lord  Chancellor  from  time 

for  by  them,  do  insert  in  such  to  time  to  return  to  him  the 

list  the  names  of  two  barristers  names  of  such  number  as  he  shall 

resident  at  or  near   the  place  think  fit  to  require  of  barristers, 

where  such  commission  is  to  be  solicitors,    and    attornies  prac- 

executed,  and  that  on  no  ac-  tising  in  the  counties  to  the  said 

count  they  do  insert  the  name  of  circuits  belonging,  and  upon  such 

any  gentleman  to  be  nominated  persons  being  returned  and  ap- 

as  a  quorum  commissioner  unless  proved  by  the  Lord  Chancellor  the 

he  be  a  barrister.— Lord  Lougk*  fiat  or  fiats  aforesaid  not  directed 

boroi^h*s  Order,  a.  d.  1800.  to  the  Court  of  Bankruptcy  shall 

(a)  Ex  parte  Dotiglatt,  ante,  be  directed  to  some  one  or  more 

page  218.  of  such   persons  in  rotation  to 

{6)  That  the  judges  who  go  act  as  commissioners  of  bank- 

the  several  circuits  in  England  rupt  according  to  the  districts  or 

s  s  2 
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1836*        Lord  Chancellor  has  appointed  for   Birmingham  two 

lists  containing  six  commissioners  in  each,  of  whom  two 

Williams,  are  barristers  and  four  solicitors :  the  rights  of  the  pe- 
In  the  matter  ^jtioner  are  founded  on  the  fiat ;  but  that  is  directed  to 
Baker.  Williams  or  Bartlett  as  quorum  commissioners,  and 
Mr.  Bartlett  has  accordingly  been  regularly  summoned. 
[The  Chief  Judge  : — That  is  the  usual  form.]  As  to 
the  memorandum  in  the  margin  of  the  fiat,  it  is  an 
unauthorized  addition. 

The  Chief  Judge  :  —  By  Lord  Loughborough^  order 
the  two  barristers  were  to  be  of  the  quorum.  The 
6  Geo.  4.  c.  16.  s.  23.  did  not  merely  enforce  this  general 
order,  but  went  further.  The  1  &  2  Will.  4.  c  56.  merely 
altered  the  method  of  nominating  commissioners,  viz.  by 
the  Lord  Chancellor  instead  of  the  solicitor,  as  formerly 
was  the  case  in  country  commissions.  The  moment  the 
fiat  issued  the  2dd  section  of  6  Geo.  4.  c.  16.  applied. 
The  names  of  two  barristers  are  inserted  in  this  fiat, 
and  both  ought  to  have  been  summoned ;  the  form  of 
the  fiat  resembles  that  of  the  old  commissions,  under 
which  more  than  one  barrister  must  have  been  sum- 
moned. Mr.  Williams  is  therefore  entitled  to  the  same 
order  as  was  made  in  ex  parte  Douglass  (a) ;  and  if,  as 
in  that  case,  there  had  been  any  wilful  resistance,  I 
should  be  of  opinion  that  Mr.  Williams  should  press  for  a 
similar  order;  but  that  not  being  the  case,  the  question  for 
Mr.  Williams  to  determine  is,  whether  he  should  not  be 


places  for  which   such  persons  at  any  time  to  remove  any  person 

shall  be  so  relumed,  and  to  no  from  the  lists  to  be  m>  retunied 

other  person  than  such  as  shall  for  such  cause  as  to  him  biiall 

be  included  in  such  return :  Pro-  seem  fit.  1  &  2  Will.  4.  c.  56.  s,  1 4. 

vided   always,   that  it   shall   be  {a)  Ex  parte  Dovglats,  emte^ 

lawful  for  the  Lord  Chancellor  page  220. 


CASES  IN  BANKRUPTCY.  621 

satisfied  with  being  summoned  for  the  future^  he  being        1836. 
paid  the  costs  of  this  petition.  — 

Ex  parte 
Williams. 

Sir  John  Cross  and  Sir  George  Rose  concurred.  ^"  **^^  matter 

•^  of 


Baker. 


Mr.  J,  RusseU  consented  to  take  the  order  as  sug- 
gested. 

Per  Curiam :  —  The  petitioner  waiving  his  claim  for 
fees,  and  the  respondent  undertaking  to  summon  the 
petitioner  for  the  future,  it  is  ordered  that  the  respon- 
dent pay  to  the  petitioner  the  costs  of  this  petition. 


J^x parte  WATTS.— In  the  matter  of  SCHLESINGER..      C.  of  R. 

May  3  §•  9, 

A  I  QO/i 

DOCKET  was  struck,  and  a  fiat  was  sued  out,  but  ,^ 

.  •%        n  When  there  are 

there  was  not  any  adjudication;  another  fiat  was  then  three  petition, 
taken  out,  and  duly  prosecuted.  This  was  a  petition  J^maypeti- 
by  the  petitioning  creditor  to  tax  the  bill  of  costs  of  the  **°^  ^  Jf ^ 

.   .  T.,  ^       n  their  solicitor's 

solicitor,  Mr.  Dbnes^  to  the  fiat  first  sued  out.  bill. 

Tlie  Court  will 
order  a  soUci> 

Mr.  O.  Jnderdon,  for  the  petition,  stated  the  appli-  ^r's  bUl  to  be 

*  .  *  *■         taxed  though 

cation  could  not  be  resisted,  and  cited  ex  parte  Cass,  (a)  he  has  com- 

menced  an  ac« 
tion,  but  the 

Mr.  Jos.  Parker,  contrd :  —  There  are  two  objections  petitioner  must 

^  pay  tlic  costs  of 

to  this  petition :  first,  there  were  three  petitioning  ere-  the  action, 
ditors  who  employed  the  solicitor,  but  this  is  tlie  peti- 
tion of  one  alone ;  secondly,  the  solicitor  has  commenced 
an  action  at  law  for  the  bill,  and  the  Courts  never  in- 
terfere to  tax  after  action  commenced. 


(a)  Ex  parte  Coms,  ante,  page  1 70. 

s  s  3 
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1836.  Per  Curiam :  -—  The  U9ua)  order  must  be  made.   The 

'  act  itself  stays  the  action.     After  taxation,  if  you  are 

Watts.       ^^^  P^^  ^^^  taxed  costs,  the  action  may  be  proceeded 

In  the  matter  ^th.     The  objection  that  only  one  applies  would  be  a 

ScHLEsiNOER.  Valid  objcction  in  equity,  but  it  is  not  so  in  bankruptcy, 

whare  one  alone  constantly  acts. 

New  order  on         The  order  was  made  as  follows  (a) :  —  •*  The  said 

petitioner  by  his  counsel  undertaking  to  pay  the  costs 
incurred  in  the  action  brought  by  the  said  JTiomas 
Dimes  against  the  said  petitioner  and  his  partners,  in 
respect  of  the  said  bill  of  costs  mentioned  in  the  said 
petition,  and  further  undertaking  to  give  to  the  said 
Thomas  Dimes  the  benefit  of  any  sum  to  be  received 
out  of  the  estate  of  the  said  bankrupt  in  respect  of  his 
costs,  so  far  as  the  said  fiat  had  been  worked  by  the 
said  Thomas  Dimesy  and  the  said  petitioner  also  under- 
taking to  pay  to  the  said  Thomas  Dimes  what  shall 
appear  to  be  due  to  him  upon  the  taxation  of  his  said 
bill  of  costs,  as  between  solicitor  and  client,  it  was 
ordered,  that  it  be  referred  to  Francis  Gregg  esquir^  an 
oflScer  of  the  court,  to  tax  the  said  bill  of  costs  in  the 
said  petition  mentioned,  as  between  solicitor  and  client; 
and  that  the  said  Thomas  Dimes  and  all  proper  parties 
be  examined  before  the  said  Frames  Gregg  esquire,  upon 
interrogatories  or  otherwise,  touching  the  matters  in 
question,  as  the  said  Framns  Gregg  should  think  fit,  and 
produce  before  him  upon  oath  all  books,  papers,  and 
writings  relating  to  the  said  bill,  or  to  any  of  the  items 
or  charges  therein,  in  his  possession,  custody,  or  power, 
as  the  said  Francis  Gregg  should  direct,  and  account 


(fl)  It  18  inserted  at  length,  be-     necessity  of  a  second  petition  for 
ing  a  form  lately  adopted,  which     costs  after  taxation, 
it  will  be  perceived  avoids  the 


CASES  IN  BANKRUPTCY.  623 

for  all  sums  of  money  (if  any)   received   by  him  on        1836* 
account  of  the  said  bill ;   and  that  upon  the  petitioner         " 
paying  to  the  said  Thomas  Dimes  what  should  eq>pear       Watts. 
to  be  due  to  him  upon  such  tascation,  it  was  further  ^°  ^^^  matter 
ordered,  that   the  said  Thomas  Dimes  do  deliver  up    Schlesinoeb. 
to  the  petitioneri  upon  oath,   all  deeds,   papers,   and 
writings  in  his  custody  or  power,  relating  to  the  said 
petition ;   and  if  upon  taxation  the  said  bill  should  be 
reduced  by  a  less  sum  than  one  sixth  part  of  the  amount 
of  the  said  bill,  then  it  was  ordered,  that  the  said  peti- 
tioner do  pay  to  the  said  Thomas  Dimes  his  costs  of  and 
occasioned  by  this  application  and  of  the  said  reference^ 
and  incidental  thereto ;    but  in  the  event  of  more  than 
one  sixth  being  taken  off  the  said  bill  on  such  taxation, 
then   it  was   further  ordered,  that   the  said    Thomas 

Dimes  do  pay  to  the  said  petitioner,  or  to  Mr. , 

his  solicitor,  the  costs  of  the  said  petition  occasioned 
by  this  application  and  of  the  reference,  and  incidental 
thereto;  and  that  the  said  petitioner  be  at  liberty 
to  set  off  such  last-mentioned  costs  against  the  amount 
of  costs  (if  any)  to  be  paid  by  the  said  petitioner 
to  the  said  Thomas  Dimes ;  and  it  is  further  ordered, 
that  all  proceedings  at  law  in  respect  of  the  said 
bill  be  and  the  same  are  hereby  in  the  meantime 
stayed." 

This  day  a  motion  was  made  to  vary  the  minutes       May  9. 
of  the  order,  (a) 

Mr.  J.  Parker  in  support  of  the  motion :  —  The  first 
objection  to  the  order  is,  that  the  costs  are  to  be  paid 

(ja)  Mr.  O.  Anderdon  objected,  tion  was  waived,  and  the  matter 
that  what  was  asked  could  only  allowed  to  proceed  as  if  a  peti- 
be  had'  on  a  re-hearing,  to  which  tion  for  re-hearing  had  been  pre- 
the  Court  agreed ;  but  the  objec-    sented. 

s  s  4 
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18S6«        as  between  solicitor  and  client;  it  should  be  as  between 

"        party  and  party,  as  is  the  practice  in  other  courts.     A 

Watts.       bill  for  business  done  under  a  fiat  need  not  be  delivered 
In  the^  matter  ^^^  ^^^  ^^^^  j^^^^  commencing  an  action,  not 

3cHL£siNGEB.  bciug,  withiu  the  2  Geo.  2.  c  23.  s.  23.,  business  done 

in  **  law  or  equity;"  Crowder  v.  Davies.  (a)  If  not  busi- 
ness in  law  or  equity,  this  Court  has  no  jurisdiction  to 
tax  under  the  2  Geo.  2.  c.  23.  Sr  23.  It  was  held  in 
Taylor  v.  M'Gauffcm  (ft),  that  a  solicitor  to  a  commission 
even  —  which  this  gentleman  was  not  — -  may  maintain 
an  action  for  the  amount  of  his  bill  up  to  the  choice  of 
assignees,  without  having  his  bill  taxed  by  the  commis- 
sioners under  6  Geo.  4.  c.  16.  s.  24.,  that  clause  only 
applying  between  the  assignees  and  the  estate.  Then, 
in  Benton  v.  BuUard  (c),  the  Court  of  Common .  Pleas 
decided,  that  where  an  action  is  commenced  for  a  bill, 
and  then  taxation  ordered,  and  one  sixth  taxed  off,  the 
solicitor  is  not  to  pay  the  costs  of  taxation.  The  bulk 
of  the  items  are  not  for  charges  in  bankruptcy,  so  that 
the  Common  Law  Court  could  have  ordered  taxation. 

Mr.  O.  Anderdon^  conirdj  stated,  that  whatever  might 
be  the  practice  of  the  Courts  of  Law,  that  in  bank- 
ruptcy was  to  give  costs,  if  one  sixth  was  taxed  off, 
whether  an  action  had  been  commenced  or  not. 


The  Chief  Judge  :  —  It  is  of  course  to  give  costs  as 


(fl)  Crowder  v.  Daviet,  5  To.  §• 
Jer.  455.  See  the  same  point 
also  in  Hamilton  v.  Jones,  4  AI,  4* 
P.  868;  S.  C.  noiu.  Hamilion  v. 
put,  7  Bing.  232,  and  1  DowL 
P.  C.  209,  and  Fincliett  v.  How, 
2  Camp,  278. 

{f>)  Taylor  V.  APGaugan,  ^Carr, 


(5"  Ptfy.  96.     See  also  Crowder  v. 
Davics,  5  Vo.  4  *^^'  433. 

(c)  Benton  v.  Bui/ard,  4  Bing, 
561 .  It  is  the  same  in  the  King's 
Bench,  Jay  v.  Coakt,  3  M,  S^  R. 
35 ,  8  Bam,  Sf  Cres,  635 ;  Harbin 
V.  Milet,  5  Bam*  4"  Cres,  755. 
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between  solicitor  and  client     The  1  &  2  Will.  4.  c,  66.        1886. 
s.  1.  gives  to  this  Court  all  the  "  rights,  incidents,  and 
privileges  of  a  Court  of  Record,  or  Judge  of  a  Court  of       Watts. 
Record,  and  all  other  rights,  incidents,  and  privileges,  ^"  ^^^  matter 
as  fully  to  all  intents  and  purposes  as  the  same  are    Schlesingbb. 
used,  exercised,  and  enjoyed  by  any  of  his  Majesty's 
Courts  of  Law  or  Judges  at  Westminster."  The  2  Geo.  2. 
c.  23.  gives  the  other  Courts  at  Westminster  power  to 
tax  solicitors*  bills  of  costs,  and  therefore  this  Court  has 
the  power.     As  the  petitioner  did  not  come  here  till  an 
action  was  commenced,  he  must  pay  the  costs  thereof. 
If  this  Court  were  deciding  according  to  the  legal  effect 
of  the  words  of  the  2  Geo.  2.  c.  23.  s.  23.,  I  am  not 
prepared   to   say  but   that   the   decisions  cited  might 
bind  this  Court,  although  I  am  of  opinion  that  the  act 
does  not  give  the  discretion,  in  cases  of  action  com- 
menced, which  the  Judges  of  the  King's  Bench  appear, 
according  to  the  reported  cases,  to  think  it  does.     The 
words  of  the  act  are,   ^^  if  the  bill  taxed  be  less  by  a 
sixth  part  than  the  bill  delivered,  then  the  attorney  or 
solicitor  is  to  pay  the  costs  of  taxation ;  but  if  it  shall 
not  be  less,  the  Court,  in  their  discretion,  shall  charge 
the  attorney  or  client  in  regard  to  the  reasonableness 
or  unreasonableness  of  such  bills."    But  this  Court  does 
not  proceed  altogether   on   the  statute,  but   on  prac- 
tice, and  the  practice  here  appears  to  me  to  be  founded 
on  or  to  follow  the  statute.     This  Court  cannot  inter- 
fere with  the  practice  of  the  King's  Bench,  neither  must 
the  practice  of  the  King's  Bench  interfere  here.     The 
bill  is  so  full  of  business  done  in  bankruptcy  that  the 
solicitor  might  have  had  it  taxed  in  this  Court.     The 
invariable  practice  in  bankruptcy  has  been  to  give  costs 
where  one  sixth  is  taxed  off,  whether  an  action  has  or 
has  not  been  commenced. 
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1836.  Sir  John  Cross :  —  I  am  of  the  same  opinion.     If  this 

_       "        is  a  question  of  law,  the  act  is  imperative,  wherein  I  re- 
Watth.       spectfully  differ  from  the  King's  Bench;  but  it  is  a 
la  the  ^matter  question  of  practice,  and  is  res  jydicata  in  this  Court. 

SCHLBSINOXS. 

Sir  George  Rose  concurred. 

Refused,  with  costs. 


C.  of  R.  Ex  parte  PARRATT.  —  In  the  matter  of  BORRON. 

May  25, 

1836.  JBrOUGHTON  and  SvitaOy  being  lessees  of  certain 

payaWo  wSle  brine  pits  and  salt  works  at  Anderton  in  Chester,  for 

A  person  con-  twentv-one  years  from  1828,  entered  into  an  agreement 

tinues  to  super-  ^  j  o 

intend  salt  with  Borrotij  dated  January  1830,  whereby  Borron  was 

maybe^disoon-  ^  undertake  the  manufacture  of  salt  for  the  benefit  of 
tinued  by  the      Brouqhton  and  Suttm^  «  for  the  term  or  time,  and  upon, 

bnne  not  flow-  *^ 

ing,  or  by  the  Under,  and  subject  to  the  several  covenants,  conditions, 
brine  pits  be-  ^"^^  agreements  herein-after  contained ;"  and  by  a  sub- 
coming  forfeit-    sequent  covenant  between  the  parties,  "  the  contract 

ed,  IS  capable  of       ^  ^  , 

valuation.  hereby  made  shall  subsist  and  continue  for  the  term  of 

twenty-one  years  (wanting  three  months)  from  July 
1828.**  By  the  terms  of  this  agreement,  Borron  was  to 
manufacture  certain  stated  quantities  of  salt  annually ; 
and  one  of  the  clauses  was  as  follows :  ^^  that  in  case, 
at  any  time  or  times  during  the  continuance  of  the  said 
contract,  there  should  be  a  failure  of  brine  in  the  pits 
belonging  to  the  said  salt  works,  enduring  for  the  space 
of  ten  days  successively,  the  said  J.  A.  Borron^  during 
the  continuance  of  such  deficiency,  be  exonerated  from 
his  liability  to  manufacture  salt  under  the  said  contract 
to  an  extent  proportioned  to  the  extent  of  the  failure  of 
brine.*' 
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Wiien  these  articles  were  executed,  Broughtan  and        1836. 
Sutton^  together  with  one  Reid  and  the  petitioner,  agreed         — 
to  become  partners  in  the  manufacture  and  sale  of  salt,      ^IJ&ktt. 
and  the  agreement  with  Borron  was  declared  to  be  for  ^"  ^^  matter 
the  benefit  of  that  partnership.  Borrow. 

At  the  same  time,  Borron  and  the  petitioner  agreed 
to  become  partners  together,  as  to  the  matters  specified 
in  the  articles  of  agreement,  and  executed  a  partnership 
deed  in  January  1830.  In  June  1833  it  was  agreed 
between  the  petitioner  and  Borron  that  the  petitioner 
should  retire  from  the  above  partnership,  and  assign 
his  interest  to  Borron  in  consideration  of  an  annuity  of 
400/.,  to  be  paid  to  him  during  the  continuance  of  the 
agreement  between  Brougkton  and  SMon  and  Borron. 
A  deed  of  dissolution  was  accordingly  executed  between 
Borron  of  the  first  part,  A.  Borron  (the  brother)  of  the 
second  part,  and  the  petitioner  of  the  third  part,  whereby 
the  partnership  was  dissolved  between  Borron  and  the 
petitioner,  who,  in  consideration  of  an  annuity  of  400/. 
therein-after  secured,  sold  to  Borron^  &c.  *^  all  the  share 
and  interest  of  the  petitioner  in  the  copartnership,  and 
in  the  profits,  and  in  the  partnership  effects."  And 
Borron  and  his  brother,  for  themselves,  their  executors 
and  administrators,  jointly  covenanted  that  they  or  one 
of  them  would,  during  the  continuance  of  the  articles  of 
agreement  of  January  1830,  pay  to  the  petitioner  an 
annuity  of  400/.,  and  that  such  annuity  should  be  a 
charge  on  the  sums  payable  to  Borron  for  the  manu* 
facture  of  salt,  under  the  articles  of  agreement  of  J&. 
nuary  1830.  The  dissolution  took  place  accordingly, 
and  was  advertised  in  the  gazette. 

The  annuity  of  400i  was  paid  till  December  183a 
In  August  1834  a  fiat  issued  against  Borron.  In  Sep- 
tember 1834  the  petitioner  and  Reid  retired  fi-om  the 
partnership  between  Broughton^  Sutton,  the  petitioner, 
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1836.        and  Beid.     The  annuity  was  valued  at  4,4832.  at  the 

bankruptcy ;  and  the  petitioner  applied  to  prove  for  that 

Pabbatt.      sum,  but  the  proof  was  rejected,  on  the  ground  that 

In  the  matter  ^^  annuity  depended  on  contingencies  not  capable  of 

BoBBOK.       valuation. 

The  petition  stated,  that  the  assignees  had  sold  all 
their  interest  under  the  articles  of  agreement  of  January 
1830  for  a  sum  of  money,  the  amount  of  which  peti- 
tioner did  not  know,  and  that  he  was  entided  to  have 
that  sum  applied  towards  payment  of  the  value  of  his 
annuity* 

The  petition  prayed,  that  the  assignees  might  be 
ordered  to  account  in  respect  of  the  sale  of  their  in- 
terest under  the  articles  of  agreement  of  January  1830, 
€md  that  the  same  might  be  applied  in  payment  of  the 
4,483/.,  the  value  of  the  annuity,  or  that  the  commis- 
sioners might  be  directed  to  ascertain  the  value  of  the 
annuity,  and  the  petitioner  admitted  a  creditor  for  such 
value. 

Mr.  S.  Sharpe,  for  the  petition,  stated  that  the  rejec- 
tion of  the  proof  was  improper,  and  cited  ex  parte 
Saxe  (a),  and  insisted  the  petitioner  had  a  right  to  the 
proceeds  of  the  sale  of  Borron'a  interest,  under  the 
terms  of  the  deed  of  dissolution. 

Sir  George  Rose :  —  Was  notice  given  of  the  disso- 
lution and  assignment  of  the  petitioner's  share  ?  other- 
wise it  might  have  been  in  the  reputed  ownership. 

Mr.  S.  Sharpe :  —  The  petitioner  was  a  partner  with 
Brouffhton,  Sutton^  and  Beid,  and  he  of  coiu'se  had  notice, 
and  notice  to  one  partner  is  sufficient 

-'-*    ■  

(a)  Ex  parte  Saxe,  MonL  Sf  Blu  134. 
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Sir  George  Rose :  — Notice  to  one  partner  is  notice  to  1836. 

aU,  if  given  touching  a  partnership  transaction,  or  in  

the  ordinary  course  of  partnership  transactions ;   not  pIrratt. 

otherwise.      Was   the   assignment   of  Borron    of  that  ^"  ^®  matter 

nature  ?  Borron. 

The  Chief  Judge  :  —  Ex  parte  Watkins  (a)  decides 
that  mere  knowledge  is  not  enough,  but  regular  notice 
must  be  given. 

Mr.  Swanston  and  Mr.  Bacon^  contra :  —  This  annuity 
cannot  be  proved,  as  its  continuance  is  subject  to  so 
many  contingencies  that  its  value  cannot  be  ascertained; 
it  is  to  continue  while  the  agreement  of  January  1830 
is  in  force:  but  as  Broughton  and  Sutton  were  them-^ 
selves  only  lessees,  their  lease   might  be  forfeited  by 
many  things  to  the  ground  landlord  the  Earl  of  Mans^ 
Jieldy  which  would   put  an   end   to  the  agreement  of 
January  1830.     [The  Chief  Judge  :  —  I  presume  the 
lease  to  Broughton  and  Sutton  would  only  be  forfeited 
by  acts  of  waste,  or  other  wrongful  acts.]     That  does 
not  appear :    it  may  be  forfeited  by  other  acts :    the 
petitioners  ought  to  satisfy  the  Court  as  to  that  by  pro- 
duction of  the  lease  itself.   How  can  a  value  be  put  upon 
the  contingencies  of  forfeiture  or  nonforfeiture  of  the 
lease,  and  of  the  continuance  or  stoppage  of  the  flow  of 
brine  in  the  brine-pits  ?     But  the  petitioner  has,  by  his 
own  acts,  put  an  end  to  the  contract ;  for  it  appears  by 
the  affidavits  filed  in  answer,   that  early  in  January 
1834  Borron  told  the  petitioner  the  docket  had  been 
struck,  whereon  the  petitioner  in  February  gave  orders 
to  carry  on  the  salt-making  for  his  own  benefit ;  and 
Lorron  ceased   to  receive   any  monies  on  account  of 

^.^— ^.^M— ^>— ^^^^i^iBiii  ■  iii^  ..■■■»■     ■■■      —■—-■■■■■■         I.—         —  ■■      I     I     ■  ...^  ■   ^  ^^^■     ■     ■  M     ■  ■■■      I  !■■  ■         ■  1^ 

(a)  Ex  parte  Walkins,  ante,  page  348. 
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1836.  manufacturing  salt;  and  since  then  neither  the  bank- 

"  rupt  nor  his  assignees  have  interfered.     Moreover,  the 

pIrratt.  interest  of  the  bankrupt  in  the  property  was  in  his 

In  the^  matter  reputed  ownership. 

Bob BOM. 

Mr.  S.  Sharpe  in  reply  was  stopped  by  the  Court 

The  Chief  Judge  :  —  The  Court  is  of  opinion  that 
the  petitioner  is  entitled  to  prove  the  value  of  his 
annuity;  though  there  are  some  circumstances  I  wish 
to  see  cleared  up  before  any  specific  sum  is  ordered  to 
be  paid  on  that  part  of  the  prayer  of  the  petition.  I  am 
not  satisfied  that  this  annuity  was  incapable  of  valua- 
tion ;  the  term  of  its  continuance  appears  to  me  defined 
on  the  face  of  the  contracts.  By  the  deed  of  dissolution 
the  annuity  is  to  be  paid  during  the  continuation  of  the 
contract  of  January  1830,  to  which  we  must  therefore 
refer,  to  ascertain  its  duration.  On  doing  so^  it  appears 
that  Borron  covenanted,  for  himself,  his  executors  and 
administrators,  that  he  would  make  salt  under  the  con- 
ditions, &C.  "  therein-after  contained  f  and  we  find 
that  it  is  ^^  therein-after  ^  specified,  that  the  agreement 
is  to  continue  twenty-one  years  wanting  three  months. 
The  intention  of  the  parties  then  becomes  dear,  that 
twenty-one  years  should  be  the  period  of  its  continu- 
ance ;  and  when  the  partnership  was  dissolved  between 
Borron  and  the  petitioner  they  contemplated  that  the 
petitioner  should  receive  the  annui^  till  the  end  of 
the  twenty-one  years,  if  the  petitioner  lived  so  long. 
Then  as  to  the  claim  of  lien  on  the  monies  received  by 
the  assignees  firom  the  sale  of  the  bankrupt's  interest  in 
the  contract  of  January  1830,  it  has  been  stated  they 
have  made  some  bargain  relative  to  the  sale  thereof  by 
which  they  gain  1,700/. ;  and  that  part  thereof  was  on 
account  of  this  interest  of  the  bankrupt.     How  the  fact 
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is  does  not  appear  in  evidence.     As  to  that  an  inquiiy        1836. 
may  perhaps  be  allowed ;  but  I  do  not  perceive  it  would        ""■"■ 
be  likely  to  be  attended  with  benefit  to  the  petitioner.      Parbatt. 
As  it  appears   to  me,  the  assignees  could  not  have  ^°  the  matter 
received  any  pecuniary  advantage  by  sale  of  a  contract       Bokron. 
for  the  personal  superintendence  of  the  bankrupt    Also 
an  inquiry  may  be  had,  if  wished^  as  to  the  question  of 
notice,  without  which  the  property  would  be  in  the 
reputed  ownership  of  the  bankrupt 

Mr.  S.  Sharpe :  —  After  what  has  fallen  from  the  Chief 
Judge  the  petitioner  gives  up  all  claim  of  lien. 

Sir  John  Cross :  —  I  concur  with  the  Chief  Judge. 

Sir  George  Rose :  —  It  would  be  difficult  to  contend 
that  the  doubts  entertained  by  the  commissioners  were 
not  fair,  though  their  judgment  was  incorrect  Some 
check  should  be  laid  upon  the  dividend,  in  order  that 
any  equities  belonging  to  the  estate  may  be  worked 
out  When  time  is  the  ingredient  of  the  contract,  that 
furnishes  the  limit  of  the  valuation.  In  this  case  death 
would  have  terminated  the  contract,  but  that  is  pro- 
vided for  by  the  addition  of  ^^  executors  and  admini- 
strators.'' A  deficiency  of  brine  is  the  only  circum- 
4stance  provided  to  put  an  end  to  the  contract  That 
the  lease  itself  from  the  ground  landlord  might  be 
forfeited  is  not  a  contingency  the  happening  of  which  is 
of  sufficient  probability  to  prevent  the  valuation  of  this 
annuity.  Proof  for  the  value  of  the  annuity  must  there- 
fore be  ordered,  reference  in  valuation  being  had  to  the 
articles.  The  dividends  must  be  reserved,  if  the  as- 
signees desire. 

Mr.  Swanstm :  —  The  assignees  do  not  so  desire. 
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1836.  Per  Curiam :  —  Declare  the   petitioner   entitled   to 

-  prove  for  the  value  of  the  annuity,  petitioner  abandon- 

Pabratt.  ing  all  claim  of  lien  as  against  the  assignees,  without 

In  the  matter  prejudice  to  any  claim  against  other  parties. 
.BoAaoN. 


C.  of  R. 

April  26, 

May  31, 

1836. 

A  proof  of  debt 
cannot  be  re- 
jected by  a 
oommiflsioner 
merely  because 
there  are  no 
entries  in  the 
books  of  the 
party  seeking 
to  prove. 
SenMe. 


May  31. 


Ex  parte  BEASLEY.  —  In  the  matter  of  PARKER. 

1  HIS  was  a  petition  of  appeal  from  Mr.  Commissioner 
Evans.  The  petition  stated  that  the  rejection  of  the 
proof  was  solely  because  there  were  no  entries  of  the 
items  in  account  books ;  the  affidavits  in  answer,  how- 
ever, rendered  it  doubtful  whether  the  rejection  was  for 
tliat  reason,  or  because  the  commissioner  declared  a 
previous  private  meeting  necessary,  which  was  not 
held. 

Mr.  Swanstan  for  the  petition. 

Per  Curiam:  —  It  is  essential  to  ascertain  whether 
the  rejection  was  for  want  of  the  private  meeting  or 
because  there  was  no  entry  in  the  books.  It  is  quite 
<;lear  that  the  mere  feet  of  non-entry  of  items  in  books 
is  not,  standing  by  itself,  and  without  further  inquiry, 
sufficient  to  authorize  any  commissioner  to  reject  a 
proof. 

Let  the  petition  stand  over,  and  refer  it  to  the  com- 
missioner to  certify  whether  the  debt  was  rejected  by 
him ;  and  if  rejected,  on  what  ground.  If  not  rejected, 
let  the  petitioner  be  at  liberty  to  prosecute  his  proo£ 

The  Chief  Judge  :  —  I  understand  that  there  is  a 
memorandum  on  the  proceedings  of  the  rejection  of 


CASES  IN  BANKRUPTCY.  633 

ihe  ptfoo^  and  that  the  commissioner  intended  to  reject  1886. 

the  proof.     Under  these  circumstances,  and  as  the  com-  

missioner  has  fully  examined  the  evidence,  the  Court  bLrl^! 

cannot  refer  the  matter  to   any  other   person.      The  ^"  ^^^  matter 

Court  must  now  decide  the  question.  Pabk£r. 

The  petition  to  be  put  into  the  paper  again. 


Ex  parte  BIGNOLD.  —  In  the  matter  of  C.  ofR, 

BRERETON.  May  31, 

1  HE  Norfolk  and  Norwich  joint  stock  bank  carried        1836. 
on  business  under  the  7  Geo.  4.  c.  4.,  and  had  branch  A  person  having 

^  credit  with  a 

banks  at  Foulsham  and  at  Fakenham.     The  Foulsham  bank  receired 
branch  bank  was  more  than  ten  miles  from  Norwich,  ^"^LTof  the 
and  managed  by  their  agent  Mr.  JVaUer.     Brereton  (the  *^'  ^^  V^!^ 

^^  weeic  save  nuu 

bankrupt)  was  a  banker,  residing  at  Brinton,  which  is  an  unstamped 

.1  .  *i       1*  VT         •  -I  J    •  t*  check  on  the 

more  than  ten  miles  from  Norwich,  and  is  seven  from  bank  for  the 

Foulsham,  and  nine  from  Fakenham :  and  he  had  credit  a™ount  ad- 
vanced during 

with  tlie  Norwich  bank  for  such  sums  as  he  should  want  the  week,  which 
in  the  course  of  his  business.  Brereton  received  from  the  to  the  bank  as  a 
Norwich  bank  a  book  of  printed  checks,  some  dated  ^f*^^°^^' 
**  Norwich,"  others  "  Fakenham"  and  "  Foulsham;"  so  was  drawn  more 
that  he  might  draw  checks  payable  at  either  place,  from  the  bank. 
During  each  week,  Brereton^  when  he  wanted  money,  Hd<rMif^- 
wrote  a  note  to  Mr.  Waller^  the  agent  at  Foulsham,  »» ««*-  is.  of 
requesting  to  be  furnished  with  money,  which  note  he  ^  ni  ed 
sent  by  a  servant;  and  Thursday  being  market  day,  he  checks  more 

.,  ,  .  ,  y         than  ten  miles 

usually  wanted  more  money  on  that  than  on  any  other  from  the  bank 
day.  On  the  evening  of  each  Thursday  Brereton  and  ^^^  ^SSg 
Waller  settled  accounts,  when  it  was  ascertained   how  the  bank  within 

the  penalties  of 
sect.  13.  of  55  Geo.  3.  c.  184.,  it  must  be  proved  that  the  bankers  paid  the  checks  knowing 
they  were  issued  more  than  ten  miles  off. 

Striking  balances  does  not  prevent  the  operation  of  55  Geo.  3.  c.  I84«  s.  13. 

An  offer  of  composition  by  the  acceptor  of  foiUs,  not  acceded  to,  with  a  declaration,  in  the 
presence  of  the  drawer  and  holder,  that  he  (acceptor)  had  not  and  should  not  provide  for 
them,  does  not  dispense  with  the  necessity  of  presentment  and  notice  of  dishonour. 

Vol.  II.  T  T 
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1836.        much  had  been  advanced  to  Brereian  during  the  pre- 

""■""        ceding  week ;  and  Brereton  then  drew  a  check  on  the 

BiGMOLo.      Norwich  bank  for  the  amount,  dated  the  next  day  (Fri- 

!n  the  matter  day),  and  delivered  it  to  tVoBer,  who  forwarded  it  on 

BtnETov.     Friday  to  Norwich  by  way  of  voucher  to  account  for  so 

much  money. 

Brereton  had  also  given  checks  to  different  persons  in 
the  ordinary  way,  in  order  that  they  might  procure  cash 
on  them  at  the  Norfolk  and  Norwich  bank.  The  word 
"Norwich"  was  printed  on  these  checks,  but  in  feet 
most  of  them  were  issued  at  or  near  Brinton,  or  other 
places  beyond  the  statutable  distance  from  Norwich  for 
checks ;  it  did  not  appear  that  the  bankers  knew  this, 
but  a  Mr.  Kendall,  a  clerk,  deposed  that  he  had  no 
doubt  they  knew. 

Brereton  deposited  with  the  Norfolk  and  Norwich 
bank,  as  security  for  sums  lent,  various  bills  drawn  by 
himself  on  and  accepted  by  a  third  person  (Mr.  EhoaJB). 
On  the  27th  of  January  one  of  these  bills  was  presented 
for  payment,  and  dishonoured.  On  the  28th  a  meeting 
took  place  between  a  person  from  the  bank,  Brereton, 
and  Ehoall  the  acceptcnr,  and  ElwaU  then  stated  that  he 
had  not  and  should  not  provide  for  payment  of  the  bills 
in  full>  but  offered  terms  for  a  composition,  which  were 
not  accepted  by  the  bank,  and  the  parties  separated. 
Next  day  (the  29th)  another  bill  became  due,  was  pre- 
sented, and  dishonoured.  Several  other  bills  fell  due 
after  this;  but  the  bank,  to  prevent  the  injurious  effect 
or  discredit  of  having  bills  held  by  them  dishonoured, 
did  not  present  any  more  of  these  bills. 

In  March  1836  a  fiat  issued  against  Brereton.  At 
the  time  of  his  bankruptcy  he  owed  the  bank  29,720iL 
on  the  balance  of  his  current  account,  and  for  interest 
and  commission,  and  2d,8852L  for  money  lent  to  him  on 
the  credit  of  the  bills  of  exchange  of  which  he  was  the 
drawer.     The  Norfolk  and  Norwich  company  held  a 
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mortgage  from  Breretan,  which  was  subject  to  prior  in-        1836. 
cumbrances,  deducting  which,  its  estimated  value  was 

8^2i  BlONOLO. 

This  was  a  petition  by  Biffnoldj  stating  himself  to  be  ^°  the^  matter 
one  of  the  public  officers  of  the  company  in  whose  Bbereton. 
names  proceedings  under  any  bankruptcy  on  behalf  of 
the  company  were  authorized  to  be  taken,  praying  to 
prove  for  52,744/.,  the  whole  amount  claimed  due  from 
BreretOHj  deducting  the  862/.,  the  estimated  amount  of 
the  security. 

The  proof  had  been  rejected  by  the  commissioners^ 
on  the  grounds,   1st  That  Bignold  (the  petitioner)  was 
not  the  proper   person  to  prove,  as  there  had  been 
changes  in  the  partnership  during  the  time  the  debt 
was   incurred,   therefore  Bignold  could   not  prove  as 
partner,  and  he  could  not  prove  as  an  officer,  as  the 
requisites  as  to  registry  had  not  been  complied  with; 
2d.  That  the  sums  advanced  by  the  agent^  Waller^  and 
for  which  checks  were  given,  could  not  be  proved,  as 
having  been  advanced  on  drafts  issued  more  than  ten 
miles  from  Norwich,  and  post-dated;     dd.    That  the 
sums  paid  by  the  bank  on  checks  issued  by  the  bank- 
rupt to  third  persons  could  not  be  allowed  the  bank  in 
account,  as  they  were  issued  more  than  ten  miles  from 
Norwich ;  and,  4th«  That  no  proof  could  be  made  on 
the  biUs  of  exchange,  as  they  had  not  been  presented 
for  payment,  nor  any  notice  of  dishonour  given  to  the 
bankrupt 

The  commissioners,  however,  adjourned  the  choice 
of  assignees,  to  give  the  petitioner  an  opportunity  of 
applying  to  the  Court  of  Review. 

Mr.  SwangtoHj  Sir  W.  Folktty  and  Mr.  O.  JncterdaUj 
for  the  petitioner : — 

As  to  whether  Bignold  is  properly  roistered  pur- 
suant to  7  Geo.  4.  c,  4.  s.  46.,  the  objection  that  he  is 

T  T  2 
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1836.        not   the  registered  officer  is  removed  by  the  affidafii 

-^—^         filed  in  support  of  the  petition,  stating  such  to  be  the 

Big  HOLD.      fact.     The  question  has  already  been  before  the  Courts 

In  the  matter  j,^  ArmUoffe  v.  Hamer  (a),  and  Edwards  v.  Buchanan,  {b) 

BasRETON.     [Sir  George  Rose :  —  That  point  need  not  be  argued  at 

present]     The  principal  question  139  whether  the  checks 

given  to  the  agent  fall  within  the  penalties  of  the  stamp 

act  (55  Geo.  3.  c  184.),  which,  after  imposing  certain 

duties  on  bills  of  exchange,    exempts  therefrom  all 

bankers  drafts  dated  on  or  before  the  day  when  issued, 

within  ten  miles  of  the  place  where  issued,  and  witli 

such  place  specified  thereon.(c)     And  the  13th  section 


(a)  ArmUage  v.  Hamer^  3  Bam,  drafts  or  orders  for  the  payment 
if^  Add.  795.  of  any  sum  of  money  to  the  bearer 

(b)  Edtoards     v.     Bwikanany  on  demand,  and  drawn  in  any 
5  Bam,  3^  Add.  7S3.  part  of  Great  Britain,  upon  any 

(c)  Exemptions  from  the  pre"  banker  or  bankers,  or  any  person 
ceding  and  ail  other  stamp  duties,  or  persons  acting  as  bankers,  who 
— *'  All  drafts  or  orders  for  the  shall  reside  or  transact  the  busi- 
payment  of  any  sum  of  money  to  ness  of  a  banker  within  fifteen 
the  bearer  on  demand,  and  drawn  miles  of  the  place  where  such 
upon  any  banker  or  bankers,  or  drafts  or  orders  shall  be  issued, 
any  person  or  persons  acting  as  shall  be  and  the  same  are  hereby 
bankers,  who  shall  reside  or  exempted  from  any  stamp  duty 
transact  the  business  of  a  banker  imposed  by  any  act  or  acts  in 
within  ten  miles  of  the  place  force  immediately  before  the  pass* 
where  such  draft  or  order  shall  ing  of  this  act ;  any  thing  in  any 
be  issued,  provided  such  place  such  act  or  acts  to  the  contrary 
shall  be  specified  in  such  drafts  notwithstanding;  provided  the 
or  orders ;  and  provided  the  place  where  such  draft  or  order 
same  shall  bear  date  on  or  before  shall  be  issued  shall  be  specified 
the  day  on  which  the  same  shall  therein ;  and  provided  the  same 
be  issued;  and  provided  the  shall  bear  date  on  or  before  the 
same  do  not  direct  the  payment  day  on  which  the  same  shall  be 
to  be  made  by  bills  or  promissory  issued  ;  and  provided  the  same 
notes,"  SS  Geo.  3.  c.  184.  sche-  do  not  direct  the  payments  to  be 
dule.  And  a  subsequent  statute  made  by  bills  or  promissory 
enacts  as  follows : — *^  That  from  notes.*'— 9  Geo.  4.  c.  49.  s.  15. 
and  after  the  passingof  this  act  all 
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enacts,  that  to  prevent  evasions,  any  draft  issued  for        1836. 
payment  of  money  to  bearer,  dated  on  a  day  subsequent        — 
to  the  day  issued,  or  which  shall  not  truly  specify  the       Bignold. 
place  where  issued,  shall  not  fall  within  the  exception :  ^°  ^^^  matter 
the  clause  proceeds  to  enact  a  forfeiture^  and  concludes      Bkeaetok. 
by  declaring  that  the  party  offending  shall  not  be  al- 
lowed money  so  paid  in  account  against  the  person  by 
whom  such  draft  was  drawn,  or  his  assignees,  in  case  of 
bankruptcy.(a) 

(a)  *'  And  for  more  effectually  sum  of  lOOi, ;  and  if  any  person 
preventing  of  frauds  and  evasions  or  persons  shall  knowingly  re- 
of  the  duties  hereby  granted  on  ceive  or  take  any  such  bill, 
bills  of  exchange,  drafts,  or  orders  drafl,  or  order  in  payment  of  or 
for  the  payment  of  money,  under  as  security  for  the  sum  therein 
colour  of  the  exemption  in  favor  mentioned,  he,  she,  or  they  shall, 
of  drafts  or  orders  upon  bankers,  for  every  such  bill,  draft,  or  or- 
or  persons  acting  as  bankers,  con-  der,  forfeit  the  sum  of  20/. ;  and 
tained  in  the  schedule  hereunto  if  any  banker  or  bankers,  or  any 
annexed,  it  is  enacted,  that  if  any  person  or  persons  acting  as  a 
person  or  persons  shall,  after  the  banker,  upon  whom  any  such 
31st  day  of  August  1815,  make  bill,  draft,  or  order  shall  be 
and  issue,  or  cause  to  be  made  drawn,  shall  pay,  or  cause  or 
and  issued,  any  bill,  draft,  or  permit  to  be  paid,  the  sum  of 
order  for  the  payment  of  money  money  therein  expressed,  or  any 
to  the  bearer  on  demand,  upon  part  thereof,  knowing  the  same 
any  banker  or  bankers,  or  any  to  be  post-dated,  or  knowing  that 
person  or  persons  acting  as  a  the  place  where  it  is  issued  is 
banker  or  bankers,  which  shall  not  truly  specified  and  set  forth 
be  dated  on  any  day  subsequent  therein,  or  knowing  that  the 
to  the  day  on  which  it  shall  be  same  does  not  in  any  other  re- 
issued, or  which  shall  not  truly  spect  fall  within  the  said  exemp- 
specify  and  express  the  place  tton,  then  the  banker  or  bankers 
where  it  shall  be  issued,  or  which  or  person  or  persons  so  offending 
shall  not  in  every  respect  fall  shall  for  every  such  bill,  draft, 
within  the  said  exemption,  unless  or  order  forfeit  the  sum  of  lOO/., 
the  same  shall  be  duly  stamped  and  moreover  shall  not  be  al- 
as a  bill  of  exchange  according  to  lowed  the  money  so  paid  or  any 
this  act,  the  person  or  persons  so  part  thereof  in  account  against 
offending  shall,  for  every  such  the  person  or  persons  by  or  for 
bill,  draft,  or  order,  forfeit  the  whom  such  bill,  draft,  or  order 
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1 836.  The  present  case  comes  within  the  exception  in  &vour 

of  bankers  drafts,  and  is  not   within  the  penalties  of 

jE!*  parte  ,^_       j     i^  •  *• 

BioNOLD.      section  13.    The  draft  was  not  given  for  pajrment  of 
In  the^matter  ^^y  g^jj^  ^  bearer,  but  as  a  voucher  that  certsun  sums 

BasKETON.     had  ah'eady  been  paid. 

Some  years  ago  a  case   occurred,   of  77bmp«m,   a 
brewer,  where  a  party,  living  at  Hereford,  drew  a  check 
as  a  voucher,  and  it  was  contended  that  all  the  monies 
advanced  thereon  by  the  bankers  were  to  be  excluded 
fi*om  the  account,  because  paid  on  tliis  voucher  in  the 
form  of  a  check,  but  unsuccessftdly.     [Sir  G.  Rose : — 
Was  any  action  commenced  ?]     No  action  was  pending. 
In  Stoan  v.  the  Bank  of  Scotland  (a),  a  par^  sent  a  ser- 
vant to  the  agent  of  the  Dumfries  Bank,  with  letters  or 
orders  for  the  payment  of  money,  which  was  accordingly 
advanced,  and  the  House  of  Lords  held  that  such  letters 
or  orders  were  not  drafts  within  the  meaning  of  the 
stamp  act      Now  all  the  advances  made  to  Brereton 
were  quite  independently  of  the  checks,  which  were 
given  to  Waller  as  vouchers ;  and  in  an  action  by  the 
Bank  against  Brereton  the  checks  would  not  be  neces^ 
sary  in  evidence  to  prove  the  advances  to  him.     The 
fact  that  the  drafts  were  post-dated  makes  no  diiference, 
as  they  are  in  no  way  within  the  intent  of  the  clause : 
the  day  of  the  date  makes  no  difference. 

As  to  the  second  class  of  transactions,  viz.  those  in 
which  the  bankrupt  gave  draft:s  to  third  persons  more 
than  ten  miles  from  Norwich,  where  the  drafts  were 
issued,  there  is  no  evidence  to  prove  where  the  bank- 
rupt was  when  he  issued  the  checks. 

shall  be  drawn,  or  hii,  her,  or  son  or  persons  claiming  under 

their  executors  or  administrators,  him,  her,  or  them."— 55  Geo.  5. 

or  his,  her,  or  their  assignees  or  c.  184.  s.  17. 
creditors  in  case  of  bankruptcy        (a)  Swan  v.  Bank  of  Scotland^ 

or  insoWeBcy,  or  any  other  per-  postea* 
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In  Downes  v.  Richardson  {a)  it  was  held  that  a  note         1836. 
was  not  issued,  so  as  to  render  a  new  stamp  necessary       _ 

*^       .  "^        £x  parte 

on  alteration,  till  in  the  hands  of  some  one  entitled  to  Bignold. 
claim  payment,  even  though  accepted  and  indorsed.  ^"  ^®  matter 
The  respondents  fail  to  prove  that  the  bankers  paid  the  Bbeactoiu 
checks  ^<  knowing ''  they  were  issued  beyond  the  legal 
distance,  which  is  essential.  An  argument  in  favour 
of  the  petitioner,  applying  to  both  classes  of  checks,  is, 
that  there  is  a  settled  account  and  balance  struck  an- 
nually on  the  5th  of  April ;  a  balance  was  also  struck 
every  week,  when  the  pass  book  was  sent  to  Brereton  to 
examine:  if  the  Bank  brought  an  action  against 
Breretony  this  book  would  be  evidence  against  him* 
The  stamp  act  cannot  unrip  settled  accounts  of  an  un- 
limited extent  It  is  contended,  therefore,  that  the 
act  does  not  apply  to  a  setded  account  In  Owens  v. 
Denton  (b)  goods  were  sold  by  an  illegal  measure,  the 
consequence  of  which  was,  tlie  price  coidd  not  be  re- 
covered by  action;  but  there  having  been  a  settled 
account,  in  which  the  price  formed  an  item,  it  was  held, 
the  balance  of  the  account  could  be  recovered.  [Sir  G. 
Mose : — In  a  late  case  in  the  Common  Pleas  it  was  held 
that  a  settled  account  did  not  preclude  striking  out  items. 
—  The  Chief  Judge  : — Otherwise  a  weekly  settlement  of 
account  would  nuUify  the  act  —  Sir  J.  Cross :  —  Does 
a  settled  account  ground  a  new  promise? — Sir  G. 
Hose :  —  Should  not  the  petition  stand  over,  with  liberty 
to  the  assignees  to  proceed  for  the  penalties  under  the 
act  ?]  The  assignees  cannot  act ;  only  the  officers  of  the 
Crown  can  proceed  for  the  penalties,  (c) 
The  only  remaining  question  is  as  to  the  want  of 

(a)  Downes  v.  Rickardton,  (c)  ^  No  person  shall  commence 
SBam.SiAdol.614,S.C.  iDaw.  or  prosecute,  &c.  any  action, 
Sf  Ry.  SS2.  Bay,  on  Bills,  94.  information,  Sec,  in  his  Majesty's 

(6)  Owens  v.  DetUotij  1  Cromp-  Courts,  &c,  against  any  person 
Urn  <i  Roscoe,  711.  for  the  recovery  of  any  fine  or 
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1836.        presentation  and  notice  of  dishonour  of  the  bills  of  ex- 
"■"■"^         change.     The  first  bill  fell  due  Jan.  27 ;  it  was  pre- 
BiGNOLD.      sented,  dishonoured,  and  due  notice  thereof  given.    On 
In  the  matter  ^^  ^Qih  a  meeting  took  place,  when  a  composition  was 
Breuton.      offered  by    the   acceptor;   on   the  29th  another   bill 
became  due,  and  was  presented  and  dishonoured;  after 
which  it  was  conceived  more  expedient  for  the  credit  of 
the  firm  that  the  remaining  bills  should  not  be  pre- 
sented, and  it  was  the  agreement  of  the  parties  that 
presentation,  &c.  need  not  be  made.     The  case  of  Brett  v. 
Levett  (a)  is  sufficient  to  authorize  the  proof  on  the  bills ; 
it  being  there  decided  that  want  of  notice  to  a  bankrupt 
drawer  of  the  dishonour  of  a  bill  might  be  supplied  by 
evidence  of  his  acknowledgment,  after  the  act  of  bank- 
ruptcy, that  it  would  not  be  paid.    Besides  which,  these 
were  accommodation  bills,  not  requiring  notice  of  dis- 
honour to  be  given,  (b) 

The  petitioners  hold  a  security  of  the  computed  value 
of  862/.,  for  sale,  &c,  of  which  the  usual  petition  of  an 
equitable  mortgagee  is  or  will  be  presented;  and  the 
proceeds  of  that  sale  may  be  applied  in  part  payment 
of  any  part  of  the  debt  at  present  claimed  which  the 
Court  may  be  of  opinion  cannot  be  proved,  according 
to  Philpotts  V.  Jonei  (c),  where  it  was  held,  if  money 
be  paid  generally  on  account,  and  some  of  the  items 
of  the  account  are  illegal,  as  for  spirits,  in  contravention 

of  24  Geo.  2.  c.  40.  sect.  12.,  and  other  items  are  legal, 

~        ■  ■       

penalty  incurred  by  virtue  of  this  other  person  is  declared  null  and 

or  any  other  stamp  act,  unless  void." — 44  Geo.  5.   c.  98.  s.  10. 

the  same  be    commenced,  pro-  But  see  Swnth  v.  Gillette  4  Nev. 

secuted,  &c  in  the  name  of  his  ^  Man.  285. 

Majesty's  Attorney  General  in  (a)  Brett  v.  Levett,  15  Etui^ 

England,  or  his  Majesty's  Advo-  21.7,  S.C.    2  Ro$e,  202. 

cate  in  Scotland,  or  in  the  name  (Jb)  See  notes  (a)  and  {b\  page 

of  the  solicitor  or  some  other  646. 

officer  of  the   stamps;    and  the  (c)  Philpotts  y.  Jones;  2  Adol, 

proceeding  in  the  name  of  any  s^EliiSf^i, 
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the  creditor  may  apply  the  payments  to  the  illegal  items,        1836. 
and  proceed  by  action  to  recover  the  lei?al  items.  ' 

'^  "^  ^  Ex  parte 

Mr.  Earhf  Mr.  Bethell,  and  Mr.  Cobbett^  contrdy  for  the  j^  the  matter 

petitioning:  creditor : —  ^    ^^ 

.  ,  .         Beebeton. 

This  is  an  appeal  from  the  decision  of  the  commis- 
sioners, which  the  petitioners  must  show  good  cause  for 
reversing. 

In  April  last,  when  Bignold  tendered  the  proof,  he 
had  not  been  enrolled  pursuant  to  7  Geo.  4.  c.  46. 
sect.  5.,  the  bank  being  then  at  an  end ;  and  as  there 
have  been  fluctuations  in  the  partnership,  Bignold  can 
only  prove  as  a  partner  for  what  was  due  while  he  was 
such.  {Per  Curiam: — The  objection  of  form  may 
easily  be  surmounted.  The  Chief  Judge  : — Did  not 
Brereton  acknowledge  the  continuation  of  the  firms,  by 
continued  dealings  with  the  new  partners  ?]  As  to  the 
checks,  fVaUer^  the  agent,  advanced  monies  to  Brereton 
on  the  faith  that  he  would  draw  a  check;  till  that  was 
done  the  transaction  between  them  was  confined  to 
themselves:  as  between  Brereton  and  the  Bank,  the 
advance  is  made  on  the  faith  of  the  check. 

Mr.  Earle  was  here  about  to  read  an  examination  of 
Mr.  Waller  taken  before  the  commissioners. 

Sir  W.  FoHett  objected,  that  the  examination  was  not 
evidence  against  the  petitioner,  having  been  taken  behind 
his  back,  and  no  notice  to  read  it  having  been  given. 

Per  Curiam  .-'-^K  the  petitioner  were  present,  and  On  a  petition  to 

might  have  cross-examined  the  party,  it  would  be  evi-  Sc^^bSIre*^**" 

•  > 

dence  against  him,  without  notice  to  read  it;  or  it  might  ^1^^^^^ 
be  read  as  evidence,  though  the  petitioner  were  absent,  absence  of  the 
if  notice  had  been  given  to  read  it.  (a)    In  this  case  the  affected,  cannot 

— ^ —  '         be  read  as  evi- 

(fl)  See  the  rule  fully  laid  down,  ex  parte  Crosbie,  ante,  397,         ^«°J*»  uide» 
'  •'  9      i.  notice  to  read 

them  has  been  given. 
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18S6.        examination  cannot  be  read,  there  being  no  notice  to 
read  it,  and  no  evidence  that  the  petitioner  was  pres^it. 

Sx  parte 

In  the' rasuer       '^^  argument  then  proceeded. 

o*^  It  has  been  contended  these  drafts  were  not  **  issued" 

within  the  meaning  of  the  act;  but  to  ^^ issue **  is  not  a 
technical  word;  it  is  of  common  parlance:  proposals, 
prospectuses,  cards  of  invitation  to  a  party,  are  *^  issued," 
but  not  to  third  parties.  [Sir  G.  Rose : — The  King's 
Bench  held  that  where  the  petitioning  creditor  retained 
the  commission  in  his  own  hands,  it  was  not  ^  issued," 
though  delivered  to  him.  (a)]  If  issuing  a  check  be  not 
the  first  parting  with  it,  there  may  be  difficulty  in 
stating  when  the  issue  takes  place ;  the  illegal  draft  was 
contemplated  when  the  money  was  advanced;  it  is  true 
some  time  elapsed  between  advancing  the  money  and 
drawing  the  check;  but  if  that  argument  succeeds 
parties  will  reduce  the  time  day  by  day,  hour  by  hour, 
and  moment  by  moment,  till  it  may  become  a  question 
whether  the  money  or  the  check  iSrst  passed  over  the 
counter.  This  would  open  a  door  to  fdl  the  evils  the 
statute  contemplated. 

In  Waters  v.  Brogden  {b)  B.  drew  a  check  at  his 
house^  four  miles  fi'om  LlaneUy,  and  dated  it  at  Uanelly : 
it  was  drawn  on  a  banker  at  Llanelly,  and  B.  delivered 
it  to  his  servant  to  give  to  C. ;  but  the  servant  dis- 
counted it  with  a  banker  at  Carmarthen,  twelve  miles 
from  Llanelly,  and  five  days  afterwards  the  banker  at 
Llanelly  stopped  payment,  A.  not  having  presented  the 
check ;  and  it  was  held  the  check  could  not  be  given  in 
evidence  for  want  of  a  stamp. 


■ 


(fl)  See  Wydown'i  case,  14  Fes.  {6)  Waters  v.  Brogden,  1  Young 

87 ;  Watkins  v.  Maundy  3  Camp.  ^  Jervis,  457.  The  reason  of  the 

309;  ex  parte  Freeman,  1  Fei.ir  decision  was  its  being  untnily 

Bea.  39 ;  and  Sowerby  v.  Brooks,  dated  at  «*  Llanelly." 
4  Barn.  ^  Add,  523. 
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The  respondent  is  willing  to  try  an  issue  on  the         18S6. 
question,   whether   the   Bank  "knew"  that  the  drafts         — — 
were  issued  more  than  ten  miles  from  Norwich.     But,      Bionolbu 
as  it  appears  from  the  evidence,  that  the  Norfolk  and  ^^  ^^^  matter 
Norwich  bank  knew  on  other  occasions  that  Brereton     Bbereton. 
was  in  the  habit  of  issuing  checks  beyond  the  pre- 
scribed distance,  the  Court  must  assume  a  similar  know- 
ledge on  the  present  occasion.     As  to  Swan  v.  Bank  of 
Scotland^  the  reason  of  the  judgment  is  direcdy  in  favour 
of  the  respondents,  more  particularly  on  the  point  of 
the  balances,  which  were  held  not  to  furnish  any  de- 
fence against  the  penalties  of  the  stamp  act;  and  the 
reason  given  for  the  judgment  in  PhilpoU  v.  Jones  (a)  is 
in  favour  of  the  respondent     There  was  no  setded  ac- 
count :  the  annual  account  was  an  account  current  for  the 
purpose  of  setding  on  what  sum  interest  should  be  paid. 

As  to  the  unpaid  bills :  —  The  Norwich  Bank  states 
they  forbore  to  present  them,  in  order  to  maintain  ap- 
pearances and  their  credit,  —  not  on  account  of  any 
agreement.  As  to  Brett  v.  Levett  (ft),  the  question  was 
not  whether  the  conversation  was  a  discharge,  but  whe- 
ther a  declaration  by  the  bankrupt  after  bankruptcy 
was  sufficient;  but  it  was  not  decided  that  such  decla- 
ration dispensed  with  the  necessity  of  notice,  and  the 
case  is  considered  of  doubtful  authority  in  the  books  of 
practice.  The  offer  of  composition  by  ElwaUj  the  ac- 
ceptor, proves  he  had  some  eifects ;  but  if  he  had  not, 
yet  it  has  been  decided  that  known  insolvency  or  bank- 
ruptcy of  the  drawer  does  not  dispense  with  the  necessity 
of  notice  of  dishonour  to  him ;  Easdale  v.  Sowerby  (c), 
and  many  other  cases,  (d) 

{a)  PWpoU  V.  Jonety  3  Add.  ^  {d)  Ex  parte  Johmton^  1  Mont. 

EBU,  41.  Sf  Ayr.  628,  and  the  cases  there 

{b)BreUy.Leveii,l3Eait,2l5.  cited;  and  see Bouitbeev. SttMs, 

{c)E<udak  v.  Sowerby,  1 1  Eait,  1 8  Vet,  S 1 .,  and  Clegg  v.  Dougkut^ 

114.  3  Bos.  i  Pull.  839, 
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1836.  The  drawers  shutting  up  and  abandoning  their  shop 

'~~~        is  not  sufficient  to  dispense  with  the  presentment  of  the 
BioMOLD.       note;   Bowes  v.  Howe,  (a)     Even  an  order  given  by 
In  the  matter  ^^  drawers  not  to  pay  the  bill  does  not  dispense  with 
.  BaBBSTOM.     necessity  of  presentment ;    HiU  v.  Heap,  {b)     And  where 
the  drawer  informed  the  holder  he  would  endeavour  to 
procure  effects,  and  call  on  him  again,  it  was  held  not 
to  supersede   the   necessity  of  presentment   (c)     The 
general  rule  is,  that  if  the  indorsee  of  an  inland  bill  pre- 
sent it  for  acceptance,   which  is   refused,   and  delay 
giving  notice  to  his  indorser,  the  latter  is  discharged ; 
GoodaU  V.  Dalley.  (d)     The  drawer  or  indorser,  after 
being  arrested,  offering  to  give  a  bill  by  way  of  com- 
promise, does  not  dispense  with  the  necessity  of  notice ; 
Cumming  y .  French,  (e)     £The  Chief  Judge: — Words 
said  by  way  of  compromise  of  an  action  are  never  re- 
ceivable in  evidence  in  that  action,  (y)]   An  offer  by  an 
indorser  to  pay  part  of  the  amount,  with  costs,  will  not 
dispense   with   notice;    Stcmdage   v.   Creighton.  {g)      A 
promise  by  a  drawer  to  pay  a  bill  does  not  dispense 
with  the  necessi^  of  notice  to  the  drawer;  Piekin  v. 
Graham,  (h) 

In  Borrodaile  y.  Lowe  (i)  a  letter  was  written  by  the 
indorser  of  a  bill  who  had  been  applied  to  for  payment^ 
after  several  days  laches,  telling  the  plaintiff  that 
he  would  not  remit  the  amount  till  he  received  the 


(a)  Bowet  v.  Howe^  5  Taunt, 
ZO,  reversing  Howe  y.  Boufes,  16 
East,  112 ;  and  see  3  Taunt,  399, 
note. 

(6)  HiU  V.  Heap,  D.  &  R. 
N.  P.C.  57. 

(c)  Prideux  V.  Collier,  2  Stark. 
57. 

(rf)  GoodaU  V.  Dalley,  1  Ter. 
Rep,  712. 


(<?)   Cumming    v.    French,    « 
Camp,  106^  note. 

(/)  Sec,  however,  Dixon  v.  El 
liott,  5  Carr.  4  Pay,  437. 

[g)    Standage    v.     Creighton, 
5  Carr.  fr  Paj/.  447. 

(A)  Piekin  y.  Graham,  5  Tyrw. 
923,  S.  C.    1  Cr,  Sf  Mee,  725. 

(t)  Borrodaile  y*  Lowe, ^  Tauni. 
93. 
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bill)  and  desiring  the  plaintifl^  if  he  considered  him         1836. 
(the  defendant)  unsafe,  to  return  the  bill  to  another 
prior  indorser,  was  held  no  waiver  by  the  defendant  of      Bignold. 
the  right  to  notice  of  dishonour.     A  bill  must  be  pre-  '"  the^  matter 
sented  to  the  drawer,  or  the  indorser  is  discharged.      Brekbton. 
Lambert  v.  Oakes.  (a) 

In  Whitfield  v.  Savage  (£),  A.  lent  to  B.  an  accommo- 
dation bill  drawn  by  A.  and  accepted  by  C,  who  had 
effects  of  A.  B.  indorsed  to  D.,  who  indorsed  over. 
The  day  before  it  was  due  B.  paid  the  amount  to  A., 
who  hearing  C.  had  failed,  gave  B.  a  check  for  the 
amount,  and  sent  him  with  it  to  D.,  to  enable  D.  to  pay 
it  when  due.  Four  days  after  it  was  due  A.  desired  D. 
not  to  pay,  as  no  notice  of  dishonour  had  been  given  by 
the  holder,  but  D.  paid.  Held,  done  in  his  own  wrong, 
and  that  A.  might  recover  the  amount  from  D.  [Sir 
John  Crass :  —  There  is  another  very  strong  case,  that 
of  Baker  v.  Birch  (c),  where  the  acceptor,  a  few  days 
before  the  bill  was  due,  informed  the  drawer  he  should 
not  be  able  to  pay,  and  told  the  drawer  he  must  take  it 
up,  and  gave  him  part  of  the  amount  to  assist  in  so 
doing,  and  the  drawer  received  the  money,  and  pro- 
mised to  take  up  the  bill.  It  was  held,  in  an  action  by 
the  indorsee  against  the  drawer,  that  the  drawer  might 
set  up  as  a  defence  the  want  of  presentment  and  notice 
of  dishonour.] 

In  Phipsan  v.  KneUer  (^)  notice  was  dispensed  with ; 
but  there  the  drawer  had  told  the  holder,  before  the 

(a)  Lambert  y.  OakeSf  12  Mod.  Forsier    r.  Jurdison,    16  JEasif 

S44.  105. 

(6)  WlMfiM  v.  ScnagCy  2  Bat.  (d)  PhipMon  v.  KneUer ^  4  Camp. 

S(PuU.2'n.  285,  S.C.    \  Stark,  116.    Igno- 

(c)  Baker  v.  Birch,   3  Camp,  ranee  of  the  drewePs  residence 

157;  and  see  the  same  point  in  dispenses  with  notice,  if  due  dili- 
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1836.        bill  was  due,  that  he  had  no  regular  place  of  abodes 
* and  would  call  and  see  the  bill  paid.     It  is  true  that 

JSx  parte  , 

BioMOLD.      notice  of  dishonour  need  not  be  given  to  the  drawer  when 

In  the  matter  j^^  ^i^A  no  eflects  in  the  hands  of  the  drawer  either  at 
of 

BuEXTOK.  the  time  of  drawing  the  bill  or  when  it  became  due ; 
Bickerdicke  v.  BoUman.  (a)  But  the  allegation  that  these 
weie  accommodation  bills,  and  therefore  notice  of  dis- 
honour not  necessary  (ft),  is  not  established.  The  other 
side  must  prove  the  fact :  primd  Jbcie  all  bills  are  taken 
to  be  for  consideration. 

The  only  case  which  apparently  runs  counter  to  this 
current  of  decisions  is  Dixon  v.  Elliott  (c),  where,  in 
an  action  against  the  indorser  of  a  bill,  it  appeared  that 
two  months  after  it  was  due  it  was  shown  to  him,  and 
inquiries  made  omceming  the  drawer  and  acc^tor,  on 
which  he  said,  if  the  hdkler  would  take  I0«.  in  the 
pound  he  would  secure  it;  and  this  was  held  sufficient 
to  dispense  with  notice  of  dishonour;  but  that  was  a 
peculiar  case  of  exception  to  the  general  rule.  In  any 
event  the  proof  ought  to  be  suspended  till  after  the 
choice  of  assignees ;  but  the  commissioners  were  right 
in  rejecting  the  proof. 


gence  were  used  to  discoyer  it;  712;   though  the   contrary  has 

Broummg  V,  Kinnear,  Gow.  81;  been   held    in   the  Exchequer; 

Williams  v.  Germame,  7  Bam,  ^  Sturgit  v.  Derrick,  Wigkho,  76. 
Cret.  486,  S.  C.     1  Moo,  i  Ry,        (a)   Bickerdicke    v.   BoUman, 

594.     Mere  inquiry  where  bill  l  Ter.  Rep.  405;  and  tee  degge 

u  payable  is  not  due  diligence ;  v.  Cotton,  3  Bos.  jr  Pull.  239. 
Beveridge  v.  Burgis,  3  Camp,^62 ;        (b)  Sharpe  v.  Bailey^  4M,S;R, 

and  see  Firth  y.  7%rush,  2  Mau,  4,  &C.     9  B.S^C,  44;  ^ufost  y. 

^  Ry.  559,  S.  C.    8  Bam,  fr  Cres.  TomSnson,  1  Selw.  N.  P.  346;  De 

387.   «  Due  diligence "  is  a  ques-  Berdt   y.  Atkinson,  2  Hen,  Bl. 

tion  of  fact ;  Bateman  v.  Joseph,  536. 

18  East,  433,  S.  C.   2  Camp.  461 ;        (c)  Dixon  v.  El&ott,  5  Carr.  ^ 

OoodaU  y.  DoUey,  1  Ter.  Rep.  Pay.  437. 
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Per  Curiam :  —  The  reply  may  be  confined  to  the         1836. 
question,  —  necessity  of  presentation  and  notice  of  the      EjTvarte 

nonpayment  of  the  bills  of  exchange.  Bionold. 

In  the  matter 
of 

Sur  W.  FoOett  in  reply :  —  No  doubt  the  general  rule  ^***^^°*'- 
is,  that  bankruptcy  or  insolvency  of  the  drawer  will  not 
dispense  with  the  necessity  of  notice  to  him  of  dis- 
honour; but  this  notice  is  for  the  benefit  of  the  parties 
liable  on  the  acceptor's  default.  But  if  the  drawer, 
either  directly  or  indirectly,  by  acts  or  by  acquiescence, 
agrees  to  waive  the  necessity  of  notice,  then  it  becomes 
unnecessary  to  give  notice  of  presentment  and  dis- 
honour. Letters  are  frequently  sent  by  the  drawer  to 
the  holder  of  a  bill,  asking  that  the  bill  may  not  be 
presented;  and  no  merchant  ever  imagined  that  com- 
plying with  such  a  request  discharged  the  drawer.  The 
question  in  Brett  v.  JLecett  (a)  was,  whether  the  words 
used  were  sufficient,  having  been  uttered  after  the 
bankruptcy;  if  they  had  been  spoken  before  bank- 
ruptcy, no  doubt  could  have  been  entertained.  Most, 
if  not  all,  these  bills  were  accommodation  bills,  and 
therefore  no  notice  was  necessary  to  the  drawer  of  dis- 
honour. (&)  The  authority  of  the  cases  cited  is  not 
disputed ;  the  question  is,  was  not  the  necessity  of  pre- 
sentment for  payment  waived  by  the  bankrupt  ?  The 
proof  ought  not  to  be  postponed  till  after  the  choice  of 
assignees.  It  was  decided  in  ex  parte  De  Tastet{c)y 
that  there  was  no  jurisdiction  to  reject  a  debt  on  the 


(a)  Breti  v.  Leveti,  13  East,  But  it  was  held  in  that  case  that 

SI 5.  the  Great  Seal  could  control  any 

{h)  See  notes  (a)  and  {b),  antCf  unjust  use  of  that  power,  by  re- 

p.  646.  moving  him,  or  by  some  arrange- 

(jc)  Ex  parte  De  Tastet^  1  Vet.  ment. 
4;  Bea,  281>  S.  C.     1  Roie,  324. 
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1836.        ground  that  it  must  command  the  choice  of  assignees, 
""■""         and  that  the  creditor  had  an  interest  adverse  to  the 
BioNOLD.      general  creditors  by  security  obtained  immediately  be- 
In  the^  matter  fo^.^  j^e  bankruptcy. 

Brbbston. 

The  Chief  Judge  :  — 

This  is  an  application  by  Bignold^  agent  to  the  Nor- 
folk and  Norwich  joint  stock  bank,  for  leave  to  prove  a 
debt  rejected  by  the  commissioners  on  several  grounds, 
one  of  which  was,  that  Bignold  was  not  the  proper 
person  to  prove;  this  is  not  worth  considering;  for 
though  the  commissioners  could  not  allow  the  proof 
without  an  order,  yet  the  practice  of  this  Court  is  to 
make  orders  to  enable  parties  to  prove  who  are  not 
legally  entitled.  But  the  principal  question  is,  whether 
the  petitioner  can  claim  payment  from  the  bank  of  the 
sums  advanced  in  manner  stated ;  and  if  they  can  be 
proved,  a  second  question  arises,  viz.  whether  the  debt 
has  not  been  part  discharged  by  receipt  of  bills  drawn 
by  Brereton  on  a  third  person,  but  not  presented  for 
payment,  nor  notice  of  dishonour  given. 

The  first  point  is,  whether  there  exists  any  debt  in 
respect  of  the  advances  made  by  the  bank  to  Brereton. 
There  were  two  classes  of  transactions.  The  greater 
proportion  of  the  advances  were  made  by  Waller^  the 
agent  of  the  banking  company,  and  who  managed  a 
branch  bank  at  Fouldiam.  The  bankrupt,  who  was  a 
banker  there,  arranged  with  the  Norwich  company  that 
Waller  should  furnish  him  with  money,  as  follows:  — 
When  the  bankrupt  wanted  money  he  sent  a  servant 
with  a  letter  to  fVaBer,  who  returned  the  money.  On 
Thursdays  he  usually  wanted  a  large  sum,  and  on 
Thursday  in  every  week  he  drew  a  check  for  the  whole 
amount  received  during  that  week,  which  Waller  sent  to 
Norwich,  as  a  means  of  his  ( Waller's)  being  credited 

14 
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for  that  8um«  It  is  said,  that  such  advances  are  made  1836. 
in  contravention  of  the  Stamp  Act  (a),  and  conse-  _ 
quently  cannot  be  set  up  in  account  as  payments.  The  Bignolo. 
agent  knew  the  circumstances  under  which  the  drafts  °  '  e^^maiter 
were  drawn,  and  therefore  the  company  must  be  held  Brebetov. 
to  have  had  notice.  Then  is  the  transaction  within 
the  clause  in  question?  The  legislature,  having  im- 
posed certain  duties  on  bills,  excepts  bankers  drafts; 
and,  to  avoid  any  evasive  transactions,  clause  13.  {b)  is 
added,  rendering  it  necessary  that  the  draft  should 
be  dated  the  veiy  day  of  the  apparent  date,  and  should 
bear  the  name  of  the  place  where  issued;  but  for  this 
clause,  a  check  might  be  post  dated,  which  would  be 
the  same  as  drawing  a  bill  of  exchange.  It  is  clear  the 
parties  had  no  intention  to  evade  the  act ;  still,  if  the 
transaction  comes  within  the  forfeiture  of  the  statute^ 
this  Court  must  enforce  the  law.  [The  Chief  Judge 
here  read  the  clause,  antef  page  637,  and  proceeded :] — 
It  appears  to  be  admitted  that  the  drafts  in  question 
were  post  dated,  and,  though  dated  at  Norwich,  were 
drawn  more  than  ten  miles  from  Norwich.  But  to 
be  within  the  act  it  must  be  such  a  bill  as  ^^  before 
mentioned,"  and  paid  by  the  bankers  knowingly.  It 
is  not  necessary  to  go  back  to  the  very  early  part  of  the 
section  in  order  to  fully  interpret  this  13th  clause ;  I  will 
refer  back  to  **  any  bill,  draft,  or  order."  What  bill 
does  this  refer  to  ?  One  for  <^  payment  of  money  to  the 
bearer  on  demand"  when  it  shall  be  ^^ issued."  The 
check,  therefore^  to  be  within  the  clause^  must  be  dated 
subsequently  to  the  day  of  issue^  or  not  truly  state  tlie 
place  where  issued*  The  ^^  issuing"  is  the  very  essence 
of  the  question.     To  satisfy  this  word  ^  issue "  there 

■  ■   ■  ■  ■■■■■  ^«  ^i.  ■■■■■■  I  ,j 

(a)  See  the  section,  ante,  page  637,  note  (a). 
ib)  See  anie,  page  637. 

Vol.  II.  u  u 
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1836.        must  exist  a  draft  for  money  in  the  hands  of  some  per- 
■"— ^         son  entitled  to  demand  cash  for  it.    A  bill  of  exchange 
BfcNOLD.      is  liot  issued  till  in  the  hands  of  the  party  entitled  to 
In  the  matter  demand  the  money ;  till  then  it  may  be  altered  without 
Bbsreton.     rendering  a  fresh  stamp  necessary.   The  checks  in  ques- 
tion were  never  issued,  nor  ever  intended  to  be  issued. 
They  were  given  merely  as  vouchers  to  the  agent  that 
he  had  advanced  so  much  money  to  Brereton ;  and  they 
were  not  within  the  mischief  nor  the  words   of  the 
clause,  which  contemplates  a  draft  issuing  before  pay- 
ment    These  drafts  were  not  drawn  till  after  payment. 
If  Waller  had  advanced  cash  to  the  bankrupt  out  of  his 
own  monies,  and  the  check  had  been  given  to  enable 
him  to  procure  money  thereon  fit>m  the  bank,  and 
repay  himself,  that  would  be  within  die  clause. 

It  has  been  argued,  that  if  the  Court  holds  these 
drafts  not  within  section  13.,  a  consequence  will  be^  that 
if  a  person  gives  a  check  to  a  servant,  who  carries  it  to 
a  creditor  living  beyond  the  prescribed  distance,  it 
would  become  bad.  If  a  check  be  actually  drawn  for 
the  purpose  of  having  money  afterwards  paid  thereon 
to  another  party,  it  is  issued  the  moment  it  is  ddivered 
to  the  servant  to  carry  to  the  distant  creditor ;  as  put- 
ting a  letter  containing  a  libel  into  the  post  is  issuing  it 
But  there  are  other  checks  payable  at  Norwich  drawn 
by  the  bankrupt  at  Brinton  or  elsewhere  more  than 
ten  miles  from  Norwich  for  the  purpose  of  being  issued, 
and  issued  to  creditors  who  obtain  payments  thereon  at 
Norwich.  These  are  clearly  within  the  13th  section, 
so  fiur  as  the  person  issuing  is  concerned.  All  that 
remains  to  be  established  is  the  knowledge  of  the  per- 
son pajdng,  of  the  fact  that  they  were  drawn  more  than 
ten  miles  beyond  Norwich ;  for  the  act  says,  the  illegal 
drafts  must  be  paid  by  the  bankers  knowingly.  If 
there  were  any  conflict  in  the  evidence  on  that  point. 
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an  inquiry  would  be  proper;  but  there  is  no  evidence        1636. 
that  the  Norwich  bankers  knew  the  drafts  were  drawn        ' 
elsewhere  than  appeared  on  the  &c&     It  is  argued  that      Bignold. 
ihe  Court  must  assume  the  fitct  of  the  knowledge  of  the  '"  the  matter 
bankers,  because  they  knew  that  Brereton  was  in  the     BaBBst«ic 
habit  of  so  doing  on  other  occasions     It  would  not  be 
proper  to  assume  as  a  fact  what,  if  such,  might  have 
been  proved.     No  further  inquiry  is  necessary  on  that 
point;  and  the  bankers  are  entitled  to  prove  the  amount 
advanced  on  such  checks. 

It  appears  that  there  was  an  account  between  the 
parties,  and  payments  made  by  the  bankrupt  on  ac- 
count, of  which  part  of  the  amoimt  consisted  of  bills  of 
exchange,  of  which  some  were  not  paid,  but  proper 
notice  of  dishonour  was  given*  Others  were  drawn 
by  the  bankrupt  on  and  accepted  by  a  third  person ; 
but  they  were  never  presented  for  payment,  nor  notice 
of  dishonour  given  to  the  bankrupt,,  the  drawer.  These 
bills  must  be  treated  as  so  much  money  paid,  and  their 
amount  deducted  from  the  proof.  It  is  said  the  bank- 
rupt waived  the  necessity  of  presentment  and  notice ;  if 
80,  the  rule  pre^nting  proof  would  not  apply;  but  the 
evidence  does  not  sufficiently  pr6ve  the  &ct.  On  the 
27th  of  January  one  of  the  bills  became  due,  was 
presented,  and  not  paid.  A  meeting  was  thereon  held ; 
the  acceptor  proposed  a  composition  on  that  and  other 
bills  becoming  due  and  accepted  by  him,  stating  his 
inabflity  to  pay,  and  that  he  had  not  and  should  not 
make  any  provision  for  their  payment  It  was  a  mere 
offer.  Besides,  he  might  have  altered  his  intention^ 
and  have  paid  the  bills.  It  was  further  urged,  that  the 
bankrupt  waived  the  necessity  of  presentation :  he  was 
liable  if  the  acceptor  did  not  pay :  it  was  therefore  his 
interest  to  persuade  the  holders  to  accept  the  compo- 
sition from  the  acceptor.     If  that  had  been   done  he 

u  u  2 
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1886.        would  have  been  released     The  bank  rejected  the  pro- 

'  posal;  and  one  proof  thereof  is,  that  next  day  they 

b'gnold!      presented  another  bill.     The  acts  of  the  bankrupt  did 

In  the  matter  ^^^  amount  to  a  waiver  of  the  necessity  of  presentation 

BasuTON.     and  notice  of  dishonour;  and  the  value  of  these  bills 

must  be  deducted  from  the  amount  of  the  proo£ 

Sir  John  Cross :  — 

This  has  been  said  to  be  an  appeal  from  the  decision 
of  the  commissioners,  for  the  reversal  of  which  good 
cause  must  be  shown.  This  is  a  mistake  frequently 
made,  and  should  be  set  right.  An  appeal  is  properly 
a  removal  of  a  cause  to  a  superior  Court,  when  no  new 
evidence  can  be  adduced.  This,  then,  is  not  an  ^'  ap- 
peal,'' but  a  complaint  of  improper  rejection  of  a  proo^ 
admitting  or  rejecting  which  by  commissioners  is  a 
ministerial  act,  so  that  the  Court  are  now  exercising 
original  jurisdiction. 

I  agree  with  the  Chief  Judge,  that  the  question  of 
form,  who  is  to  tender  the  proof,  is  easUy  arranged. 

I  am  of  opinion  that  checks  are  not  ^<  issued  "  within 
the  meaning  of  the  act  till  a  third  person  takes  part  in 
the  transaction,  and  that  for  a  customer  to  sign  a  check 
whereon  to  draw  out  his  own  money  for  himself  is  not 
issuing  the  check.  It  has  been  said  in  argument,  that 
the  check  was  given  in  favour  of  WaUer^  and  to  enable 
him  to  receive  money  thereon,  but  that  is  not  in  evi- 
dence; he  had  authority,  by  letter  from  the  Bank,  to 
answer  the  checks  of  the  bankrupt  The  course  of 
dealing  was,  sometimes  the  bankrupt  wrote  letters, 
sometimes  he  sent  a  servant  to  Waller  for  cash,  and, 
at  the  end  of  the  week.  Waller  receives  a  check  as  a 
voucher  only,  not  with  any  intent  of  being  "  issued,** 
which  takes  it  out  of  section  13.  I 

As  to  the  other  checks,  did  the  Norwich  bankers 
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know  the  fact  of  the  issue  oeyond  the  prescribed  limits  ?        1836. 
There  is  no  evidence  that  they  did;  the  only  scintilla  of       — — 
evidence  is  by  one  Kendall^  who  says  he  has  no  doubt       Bignold. 
they  knew.     This  is  not  sufficient  proof  to  enforce  a  ^°  the  matter 
penalty.  Brbbeton. 

The  Court  are  asked  to  grant  further  inquiry;  first, 
to  prevent  the  petitioners  voting  in  the  choice ;  second, 
to  enable  the  respondents  to  collect  better  evidence,  in 
order  to  enforce  a  penalty.  It  appears  to  me  that  it 
would  be  most  unjust  to  exclude  petitioners  from  voting 
in  the  choice,  and  I  perceive  no  reason  for  fiuther  in- 
quiry or  delay. 

The  point  touching  the  dishonoured  bills  is  a  matter 
of  fiu;t, — not  of  law  or  bankruptcy;  the  question  bein^ 
was  it  the  distinct  understanding  of  all  parties,  that  it 
would  be  unnecessary  to  present  the  bills  and  give 
notice  of  dishonour  to  the  drawer?  On  this  point  I 
feel  great  difficulty,  which  is  increased  by  hearing  the 
opinion  of  the  Chief  Judge.  The  parties  did  not,  in- 
deed, actually  come  to  an  agreement  for  a  composition ; 
but  if,  at  the  moment  they  parted,  the  bankers  had 
asked  Brereton,  ^^  Do  you  wish  us  to  go  through  the  form 
and  expence  of  presentation  and  notice  ?'  would  not  the 
answer  have  been,  *<  Certainly  not.''  This  was  not  said, 
but  was  it  not  understood  ?  Our  decision  is  final  as  to 
facts,  and  the  respondents  ask  for  the  opinion  of  a  jury; 
and  I  would  suggest  whether  there  should  not  be  an 
issue  as  to  whether  it  was  or  not  the  understanding 
of  the  parties,  that  presentation  and  notice  were  un- 
necessary. 

Sir  George  Rose :  — 

I  think  no  practical  difference  of  opinion  will  exist  in 
the  Court,  and  that  a  jiuy  will  not  be  found  necessary. 
The  subject  has  been  thoroughly  argued,  and  I  would 

u  u  3 
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1886.       not  add  any  thing  to  what  the  other  Judges  have  said^ 
'  if  I  did  not  conceive  it  might  be  more  satisfactoW  to 

BiGNOLD.      the  parties. 
In  the  matter       ij^^  petitioners  daim  to  be  creditors  for  a  laige 

BsBBBToN.     amount,  and  part  of  the  debt  is  covered  by  security,  and 

they,  without  waiting  to  have  it  sdd,  now  aril  to  take  it 

at  a  stated  amount,  and  prove  and  vote  in  the  choice  of 

assignees.    If  there  were  no  objection  allied  agiunst 

the  debt,  the  mere  &ct  that  the  security  was  unsold, 

and  not  given  up,  would  render  it  rather  too  strict  to 

In  general         prevent  them  voting  in  the  choice.    The  commissioners 

sionera  rcgeet       have  adjoumed  the  choice^  to  enable  this  petiticm  to  be 

ibe^dioiil^not   Presented;  but  in  general,  when  commis^oners  reject  a 

adjourn  the        debt  in  toto^  they  should  not  adjourn  the  choiee.    In  the 

choice  of  as-  .  .        .  _  .       .  . 

dgnees  to  enable  election  of  assignees  the  great  point  is  to  secure  the  pay* 
thepedtionerto       ^  ^f  ^   dividend;  that  is  die  right  of  die  creditor, 

present  a  peti-  '  ^  ' 

tioo  to  prore.      to  which  his  right  to  vote  in  the  choice  is  secondary. 

If  the  objection  made  to  this  debt  could  have  been 
carried  before  a  jury,  we  might  have  reserved  the  divi- 
dends, and  have  allowed  the  assignees  to  try  the  ques^ 
tion,  by  proceeding  for  die  penalties;  but  as  die  law 
officers  of  the  Crown  can  alone  do  that,  the  only  action 
the  assignees  could  bring  would  be  to  recover  die  pro« 
perty,  which,  as  it  would  have  been  defeated  by  proof 
of  any  the  slightest  lien  existing  in  die  Norfolk  and 
Norwich  bank,  would  not  be  of  any  practical  utility. 

There  are  three  questions: — 1.  The  want  of  notice  of 
dishonour  of  the  bills.  2.  The  checks  given  to  Waller. 
d.  The  drafts  given  to  diird  persons. 

1.  I  should  agree  with  Sir  John  Cross  as  to  the  di»- 
honoured  bills,  if  this  were  a  petition  to  expunge  a  proof 
already  admitted,  because  then  our  decision,  being  on 
a  question  of  fact,  would  be  final.  Here,  if  the  parties 
think  diey  can  succeed,  they  may  again  go  before  the 
commissioners,  and  tender  a  proof  on  these  bills,  as  not 
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having  been  given  for  any  consideration,  and  therefore        18S6, 
requiring  no  notice  of  dishonour  to  the  drawer.     The        '       ' 

Ex  ports 

conversations  and  intentions  of  parties  as  to  the  bills  are      Bignold. 
to  be  tested  by  what  was  dona     When  the  petitioners  ^  ^^  matter 
rejected  the  offer  of  compromise,  the  afiUr  was  at  an     Bjifi££TOK. 
end,  and  the  parties  entitled  to  notice. 

2.  As  to  the  checks  given  to  WaUer,  the  transac- 
tion was  not  an  ^  issuing  "  of  a  draft  payable  to  bearer 
on  demand;  it  was  not  to  be  paid  to  the  bearer;  it  ivas 
a  voucher  only. 

3.  The  evidence  as  to  the  drafts  does  not  enable  the 
Court  to  arrive  at  the  conclusion  contended  for  by  the 
respondents.  The  commissioners  have  assumed  the 
knowledge  of  the  Norwich  bank,  from  an  inference 
drawn  from  the  fact  that  the  bankrupt  resided  more 
than  ten  miles  from  Norwich ;  but  the  onus  of  proving 
this  lay  on  the  estate,  and  parties  might  have  been  sum- 
moned and  examined.  As  it  is,  there  is  no  evidence 
before  the  Coiu*t  of  the  ^  knowledge  "  of  the  Norwich 
bank. 

The  Court  does  not  now  decide  who  is  to  prove.  If 
there  be  any  objection  that  may  be  insisted  upon  before 
the  commissioners.  The  decision  now  is,  that  there  is 
a  debt  to  be  proved.  It  may  perhaps  be  urged  on 
behalf  of  the  estate^  that  the  petitioner  is  only  to  prove 
some  of  the  debt,  and  that  all  the  variations  in  the  firm 
cannot  be  condensed,  especially  as  the  act  of  parliament 
has  npt  been  complied  with;  if  so,  the  petitioner  can 
only  prove  as  a  member  of  a  partnership,  and  nice 
shades  of  proof  may  exist  which  may  vary  the  right  of 
proof  as  a  partner.  Biffnold  is  either  the  officer  to  prove 
the  whole  debt,  or  a  partner  to  prove  what  was  due  to 
the  firm  while  he  was  a  partner. 

It  is  admitted  the  parties  wish  to  elect  themselves 
or  their  nominees  to  be  assignees ;  but  as  their  debt  is 

u  u  4 
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1836.        challenged,  and  their  security  not  realized,  the  order 

must  protect  the  estate  to  the  length  that  if  they  are 

BiGNOLD.      elected  assignees    the  petitioning  creditor  must  have 
In  the  matter  lib^i-iy  iq  ^ct  alone  as  to  these  parties  and  their  secu- 
BacBETON.     rities.    De  Tttstefs  case  (a)  was  not  affected  by  security; 
it  was  an  absolute  right  to  prove. 

Liberty  to  go  in  and  prove.     No  costs  to  petitioner. 
Assignees'  costs  out  of  estate. 


House  of  SWAN  v.  The  BANK  of  SCOTLAND,  {b) 

Lords. 

1835 '        "■■  ^^^  ^^y  j'l^™^^^  w*^  delivered.     The  fiwts  are 
A  bond  to  pay    ^^^Y  Stated  in  the  judgment. 

all  sums  a  trader 
may  owe  a 

banker  does  not       Lord  Brougham :  ^— 

partof  the  items  My  Lords,— The  Scottish  banks,  both  public  and  pri- 
*i8t^**  *^Daid  ^^^  have^  for  more  than  a  century  past,  been  in  the 
by  the  banker's  practice  of  granting  accommodation  to  their  customers 
SS^^^thin  hy  way  of  what  is  called  "  cash  credits,'*  a  mode  of  con- 
55^*TO.^s  °^  ducting  business  which  may  almost  be  said  to  have 
«•  184.  become   classical,  from  the  description  and  commen- 

dation given  of  it  by  Mr.  Hume  in  one  of  his  most  cele- 
brated political  essays.  It  consists  in  the  opening  an 
account  to  a  certain  limited  amount  with  the  customer, 
on  his  finding  good  security  for  any  balance  which  may 
at  any  time  of  settlement  be  found  due.  Upon  this 
credit  he  operates  by  drafts  on  the  banks,  cmd  these  are 


(fl)  Ex  parte  De  Tastet,  1  JRotCj    the  preceding  report,  and,  as  it 
324.    S.  C.  1  Ves*  Sf  Bea,  28 1.         is  not  in  print,  is  here  given, 
(ff)  This  case  is  referred  to  in 
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honoured  up  to  the  specified  amount  During  the 
whole  period  of  the  party's  occasion  for  this  accommo- 
dation he  pays  interest  for  the  sums  drawn,  and  thus  he 
only  pays  for  what  he  actually  uses,  while  he  runs  no 
risk  of  keeping  money  by  liim  beyond  the  occasions  of 
the  day;  and  the  bank  runs  little  or  no  risk,  because, 
besides  the  surety's  liability,  it  has  constant  means  of 
knowing  the  nature  of  the  customer's  dealings,  and  of 
inferring  firom  them  the  state  of  his  circumstances. 

William  Martin^    writer,    of  Lockerbie,  obtained  a 
credit  of  this  description  with  the  Bank  of  Scotland  in 
June  1819,  and  gave  a  bond  for  securing  the  latter,  in 
which  he  was  joined  by  Mr.  Stoan^  the  present  appel- 
lant, and  others,  formally  and  nominally,  as  principal 
co-obligors,  but  in   reality  as   his  sureties.     In  Sep- 
tember 1825  this  was  extended  to  10,000/.,  and  the 
sureties  joined  in  a  second  bond,  whereby  they  became 
liable  in  the  same  manner  with  William  Martin^  to  the 
extent  of  5,000/.,  ^  for  all  such  money  as  should  be  drawn 
out  from  the  bank,  or  its  agency  office  at  Dumfries,  or 
as  might  be  respectively  owing,  due,  paid,  payable,  or 
claimable,  or  any  draft,  orders,  bills,  notes,  receipts, 
guarantees,  letters,  documents,  or  obligations  whatever, 
drawn,  accepted,  granted,  indorsed,  or  any  how  signed 
by  William  MartiUj  or  by  procuration,  or  liable  on  him 
by  any  legal  construction,  and  chargeable  to  the  said 
account"     And  it  was  further  stipulated  by  the  bank, 
that  any  account  or  certificate  signed  by  their  principal 
accountant,  or  by  their  agent  at  Dumfries,  should  be 
sufficient  to  ascertain  and  constitute  the  sums  or  ba- 
lance to  be  due  on  principal  and  interest,  and  should 
warrant  all  execution  of  law  against  the  obligor,  jointly 
and  severally,  for   such  sums  and  balances.      William 
Martin  continued  to  operate  upon  this  credit  until  he 
became  insolvent  and  was  sequestered,  when  a  balance  of 
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1 885.        4)3782.  Os.  1  Id.  principal,  and  326L  10^  2d.  interest,  was 

^  due  upon  the  account.    The  sureties  or  cautioners  were 

Swan 
V,  sued  upon  the  bond,  and  it  was  stated  in  the  defence. 

The  Bank  ^^  ^.j^^  manner  of  drawing  had  been  chiefly  in  two 
Scotland,  ways :  fViiUam  Martin  had  sometimes  sent  letters  from 
Lockerbie,  where  he  resided,  to  the  bank  agent  at  Dum- 
fries, directing  him  to  send  him  money  to  a  specified 
amount  by  the  bearer,  and  sometimes  he  had  discounted 
bills,  and  entered  into  other  transactions  with  various 
persons  at  Lockerbie,  and  given  them  drafts  on  the  bank 
or  bank  agent.  In  order  to  save  the  stamp,  it  is  alleged 
he  made  them  payable  to  bearer ;  but  as  Lockerbie  is 
said  to  be  beyond  the  distance  of  ten  miles  from  the 
bank,  he  dated  the  checks  at  Dumfries,  and  generally 
post-dated  them,  as  if  drawn  the  day  when  the  holders 
might  present  them  for  payment  at  the  bank  office. 

Docquets  and  balances  certified  by  both  the  account- 
ant and  agent  were  regularly  made  and  produced,  and 
the  cause  was  reported  upon  cases  by  the  Lord  Ordinaiy 
to  the  Lords  of  the  Second  Division,  who  directed  a 
hearing  in  presence,  and  then  decided  that  the  suit 
being  brought  only  on  the  second  bond,  that  of  1,825/., 
the  pursuer  could  not  recover  on  the  bond  of  1819  in 
this  action,  but  their  lordships  decreed  in  his  iavour  upon 
the  former  instrument. 

Nothing  here  turns  upon  the  form  of  the  action, 
which  was  a  suspension  of  a  charge  given  by  the  bank 
on  the  bond.  The  matters  before  stated  as  to  the  trans- 
actions were  averred ;  and  the  facts  alleged  by  the  par- 
ties being  in  many,  indeed  in  most  particular^  denied 
on  either  side,  nothing  is  to  be  taken  for  concluded  or 
ascertained  by  the  process.  But  the  respondents,  the 
chargers,  were  sufficiently  confident  in  their  grounds  of 
law  to  let  the  case  be  determined  upon  the  &ct  of  ad- 
mitting,  for  argument's   sake,   the  allegations  of  the 
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appellants,  the  suspenders;  and  as  it  was  on  this  as- 
sumption that  the  court  below  decided,  so  it 'is  upon  this 
that  the  appeal  is  brought,  and  that  your  Lordships  are 
called  upon  to  determine  hene.' 

It  is  to  be  r^etted  that  some  steps  have  not  been 
taken  to  ascertain  the  fects,  the  more  especially  as  the 
matter  of  law  was,  in  the  estimation  of  the  court  below, 
sufficiently  difficult  to  require  cases  and  a  hearing  in 
presence;  It  does  not  seem  that  any  difficulty  could 
have  attended  this  settlement  of  the  facts,  for  nothing 
material  was  in  dispute  except  the  fitcts  of  the  drafts 
having  been  such  as  the  appellants  contend  they  were; 
namely,  payable  at  Dumjriea  and  drawn  at  Lockerbie; 
of  their  having  been  issued  to  partieis  to  whom  fViHiam 
Martin  was  paying  money;  of  Lockerbie  being  above 
the  legal  distance;  and  of  the  bank  agents  being 
aware  of  all  this.  The  iacts,  being  probably  denied 
only  for  form's  sake^  would  have  been  easily  sub* 
stantiated.  I  suppose  there  will  not  be  any  difficulty 
in  admitting  these  facts  if  the  cause  is  remitted.  What 
pan  of  the  balance  was  made  up  of  money  obtained 
on  such  drafts,  and  what  part  on  letters  sent  for 
money  to  be  transmitted  £rom  Dvmifriee  by  fViUiam 
Martiii^  messenger,  would  probably  have  been  ascer- 
tained with  equal  ease,  and  these  are  the  only  facts  in 
the  case.  The  consequence  of  settling  these  things 
would  have  been,  that  should  the  point  of  law  be  de* 
cided  against  the  respondents  the  cause  would  have 
been  at  an  end;  whereas,  if  your  Lordships  reverse  this 
decision,  a  new  litigation  will  be  necessary  in  case  the 
chargers  deny  the  suspenders  all^ations.  However, 
we  have  to  deal  with  the  case  as  it  is  now  before  us,  and 
I  regret  to  find  that  I  cannot  come  to  the  conclusion  at 
which  the  learned  Judges  below  have  arrived.  On  the 
contrary,  I  really  hold  it  to  be,  without  any  reasonable 
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18S5.        doubt,  clear,  that,  upon  the  fects  which  the  case  for  the 
respondents  assumes  to  be  those  of  the  cause,  the  bank 
could  not  recover  upon  this  bond. 
The  Bank  i^^  whole  question  arises  out  of  and  turns  upon  the 

ScoTuiND.  stamp  act  (55  Gea  3.  c  184.  s.  1&),  and  we  may  at 
Lettenororders  qj^qq  igy  out  of  view  that  portion  of  the  allied  balance 
by  the  bands  of  or  debt  which  arose  from  letters  or  orders  such  as  those 
^^rhSJiS^*  set  forth  in  the  cases;  namely,  directions  given  at 
credit  with  a       Lockerbie  in  writing  to  the  bank  ailment  to  send  William 

\mri^  mora  tban  ^  ^  ^ 

ten  miles  from  Martin  sums  of  money.  I  do  not  consider  that  these 
leddo^^^d  ^^  drafla  or  orders  for  the  payment  of  m(mey  at  all ; 
on  whicA  money  they  are  directions  to  send  money  to  the  party  who 

is  paid»  are  not  ¥  m.       f 

« drafts  or  either  has  it  in  the  bank  or  takes  it  on  credit  from  the 

ment  of  money'  bank;  they  are  not  negotiable  instruments  at  all,  and 
within  section     they  are  not  issued :  therefore  they  do  not  come  within 

13  of  55  Geo.3.  ^  -^    .  . 

c.  184.  the  description  of  instruments  requiring  a  stamp,  and 

they  do  not  fall  in  any  way  within  the  provisions  of 
the  Idth  section.  But  we  are  to  consider  the  point 
argued  and  decided  below,  whether,  upon  a  balance 
arising  out  of  sums  paid  by  the  bank  to  the  bearers  of 
unstamped  cheques  issued  at  Lockerbie  beyond  the  pri- 
vileged distance^  the  agent  who  honoured  those  cheques 
being  cognizant  of  the  distance  and  the  place  of  issue, 
the  co-obligors  or  sureties  in  William  Martinis  bond  of 
1,825/.  were  liable  to  make  good  WVliam  Mtxrtin^s  de- 
ficiencies; in  other  words,  to  pay  the  debt  found  due 
and  arising  out  of  such  dealing. 

Now  it  must  first  of  all  be  observed,  that  the  main 
though  not  exclusive  ground  upon  which  the  respondent 
rests  his  case,  and  the  court  below  their  judgment,  is 
this,  that  the  bondsmen  had  bound  themselves  by  the 
certificate  of  the  accoimtants  or  agents  of  the  bank,  and 
that  whatever  balance  those  persons  should  certify  was 
to  be  regarded  as  the  true  balance  for  which  they  were 
liable  to  the  bank.     This  argument  seems  to  admit  that 
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but  for  snch  a  special  provision  between  the  parties,  the         18S5. 
want  of  a  stamp  would  be  &taL     But  certainly  some-        """" 
thing  has  been  said  of  a  more  general  nature  respecting  v. 

the  difference  between  enactments   for  protecting  the      '^^®  ^^^^ 
revenue  and  other  statutory  provisions ;  we  shall  there-     Scotland. 
fore   begin   by  considering   the   question  in  its  more 
general  shape,  and  then  enquire  if  the  special  obligation 
just  adverted  to  makes  any  difference  in  the  present 
case. 

First,  there  seems  no  reason  to  doubt,  that  if  for  the  Forbidding  a 
purpose  of  protecting  the  revenue  any  thing  is  forbidden  pj^ty  to^x^ 
to  be  done  under  a  penalty,  this  does  not  necessarily  ^^^"^^^ 
make  void  the  thing  done,  or  prevent  a  right  of  action  yoidthe  thin^ 
from  arising  out  of  it;  thus,  if  dealing  in  tobacco  with-  prevent  an 
out  a  Kcence  is  prohibited  under  a  penalty,  this  wiU  '"'^  ****'^- 
not  prevent  the  person  who  so  dealt  from  maintaining 
an  action  for  goods  sold  and  delivered  in  such  dealing, 
although  the  unlicensed  dealer  will   be  liable  to  the 
statutory  penalty;   Johnson  v.  Hudson,  (a)     But  how 
would  it  have  been  if  the  legislature  had,  besides  the 
penalty,  provided  that  all  dealing  of  the  forbidden  kind 
should  be  absolutely  void  ?     It  is  clear  that  in  this  case 
no  action  could  arise  from  such  void  dealing,  not  be- 
cause the  law  forbid  the  transction  for  revenue  purposes, 
but  because  it  deprived  the  transaction  of  all  legal  force 
and  effect  by  making  it  void;  and  even  if  it  had  only  If  a  thing  is 
been  forbidden,  with  or  without  penalty,  provided  the  ^er  than  reve- 
prohibition  was  for  other  than  revenue  purposes,   no  "'^pujpo^esno 

r  ^  r     r        '^  ^        action  lies 

action   could   arise.      Where  there    was   no  provision  thereon, 
avoiding  the   transaction,   but  a  provision  framed  to 
protect  the  buyer,  an  action  was  held  not  to  lie  where 
that  prohibition  was  broken ;  Law  v.  Hodson.  (a)     So  no 


(a)  Johnson  v.  Hudson,  11  EasL  180. 

(b)  Law  V.  Hpdson,  1 1  East.  300. 
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action  was  held  maintamable  for.printer's  work  where  the 
act  requiring  the  printer's  name  to  be  given  had  not 
been  complied  with,  not  following  the  direction  being 
held  equivalent  to  disobeying  a  prohibition;  Bentley  v. 
BignoUL  (a)  But  a  provision  making  void  die  trans- 
action is  quite  as  dear  a  ground  of  nuUi^,  and  quite  as 
strong  to  defeat  all  legal  remedy,  as  any  such  prohibi* 
tion.  Be  it  so^  that  the  provision  is  to  protect  the 
revenue,  still  if  it  operates  not  by  penalty,  nor  yet  by 
mere  prohibition,  but  by  declaring  void  what  is  prohi- 
bited, surely  this  is  as  immediate  and  direct  a  de-> 
feasance  of  all  legal  remedy  as  can  be  conceived;  it  is 
not,  as  in  Law  v.  Hodsan  (ft),  a  consequence  drawn  by 
argument  from  the  statutory  enactment,  but  is  the  very 
enactment  itself;  it  stands  in  the  place  cf  penalty ;.  it 
is  in  truth  the  penalty  denounced  The  wrong^-doer, 
the  person  breaking  the  law,  forfeits  100^  and  forfeits 
also  the  validity  of  his  contract;  he  incurs  two  penalties, 
-—the  fine  and  the  nullity. 

Now  what  does  the  stamp  act  provide  with  reference 
to  the  present  case?  The  18th  section  (c)  is  pareds& 
[His  Lordship  here  read  the  first  part  of  the  section*] 

Thus  far  all  is  description,  and  penalty,  and  statement 
of  the  purpose ;  namely,  to  prevent  fraud  and  evasion  of 
the  duties.  But  there  follows  a  clear  declaration  of 
nulli^  or  avoidance,  for  it  goes  on  to  provide  that  over 
and  above  forfeiting  the  penalty  the  banker  or  other 
person  shall  not  be  allowed  the  money  so  paid,  or  any 
part  thereof  in  account  against  the  person  or  persons 
by  or  from  whom  such  bill,  draft,  or  order  shall  be 
drawn,  or  his,  her,  or  their  executors,  administrators,  or 


(a)  BenUetf  y.  BignM^  S  Bam.  §r  AdoL  555. 

(h)  Law  V.  Hodsouy  1 1  Eait,  300. 

(c)  See  the  section^  ante,  page  697»  in  note  (a> 
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his  or  their  assignees  or  creditors  in  case  of  bank* 
ruptcy  or  insolvency,  or  any  other  person  or  persons 
claiming  under  her,  him,  or  them.  To  say  that  a  party 
shall  not  be  allowed  in  accomit  any  money  paid  in  a 
particular  way  is  equivalent  to  saying  that  the  party 
shall  have  no  claim  against  the  payee  or  person  on 
whose  account  or  for  whose  behalf  the  money  was  paid; 
or,  in  other  words,  that  no  credit  should  arise  to  the 
party,  and,  which  is  the  same  thing,  no  debt  should 
be  incurred  towards  him  by  the  other  party.  The 
statute  has  therefore  in  terms  said,  that  no  debt  shall 
arise  from  dealings  contrary  to  the  stamp  provisions, 
and  in  all  but  express  terms,  that  whatever  is  done 
shall  be  void. 

This  is  any  thing  then  rather  than  a  mere  penalty 
protecting  the  fiscal  regulation,  or  a  mere  prohibition 
with  a  view  to  such  protection.  It  is  a  further  and  an 
additional  protection  given  to  the  stamp  revenue,  by 
declaring  that  payments  upon  unstamped  instruments, 
made  by  parties  knowing  that  the  instruments  do  not 
come  within  the  exemption,  shall  not  be  valid  to  the 
effect  of  charging  the  payee  with  a  debt  to  the  party 
paying. 

Secondly.  Now  what  is  the  ground  of  the  bank's 
action  of  the  charge  given  against  William  MarHn*s  co- 
obligors  or  sureties?  It  is  the  debt  alledged  to  be  due 
from  him  to  the  bank  in  respect  of  his  drafts  upon  the 
bank  agent,  honoured  by  him  at  Dumfries.  But  if  no 
debt  is  due,  if  the  wrong-doer  is  forbidden  from  having 
any  claims  against  the  cautioner  in  account,  there  is  no 
liability  incurred  by  the  co-obligor,  or  indeed  by  William 
Martin  himself.  That  is  the  immediate  and  direct  con- 
sequence of  the  statutory  provision.  It  is  as  if  the 
statute  had  made  void  the  bond  to  secure  the  balance 
from  time  to  time  due ;  for  if  there  is  nothing  due — no 
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balance— the  obligation  to  make  that  good  itself  amount! 
to  nothing.  The  operation  of  banking  is  this: — We 
speak  of  deposits  by  customers,  and  of  their  keeping 
money  at  a  banker's ;  but  both  in  fact  and  in  contem- 
plation of  law  they  give  their  money  or  securities  for 
money  to  the  banker,  who  becomes  their  debtor,  and  is 
bound  to  repay  it  on  demand.  So  the  operation  of  a 
cash  credit  is  the  reverse  of  the  former :  the  customer 
becomes  the  debtor  to  the  bank  by  so  much  as  the  bank 
advances  on  his  drafts,  and  the  surety  becomes  bound 
to  pay  that  debt  if  the  customer  fails.  Then,  if  the 
statute  says  no  debts  shall  arise  or  become  due  upon 
money  drawn  out  by  the  customer  or  paid  by  the 
banker  in  a  particular  way,  it  also  says,  that  no  bonds- 
man shall  be  liable  on  such  a  security  given.  It  is  as  if 
the  cash  credit  stood,  and  the  bond  for  securing  the 
balance  stood,  but  nothing  had  been  done  under  the 
credit,  and  so  no  balance  had  arisen  or  could  arise 
which  the  bondsman  could  have  to  make  good. 

But  the  peculiar  form  of  the  bonds  is  relied  upon. 
It  is  said  that  whatever  the  accountant  or  agent  should 
certify  as  the  balance  is  to  be  taken  as  that  balance. 
How  can  this  alter  the  case  ?  They  are  to  ascertain  the 
quantum.  The  quantum  of  what  ?  Of  balance  or  debt 
due  to  the  bank.  But  the  act  of  parliament  has  said 
that  there  can  out  of  transactions  of  this  kind  arise  no 
debt  whatever.  Then  there  is  no  balance  of  a  debt  for 
the  certifier  to  ascertain.  The  words  taken  even  most 
literally  will  not  bear  out  the  contention  of  the  respon- 
dents, ^^any  account  or  certificate  signed  as  provided 
shall  be  sufficient  to  ascertain,  specify,  and  constitute." 
What?  Not  how  much  tlie  obligors  shall  be  bound  to 
make  good  or  pay,  but  ^^  the  sums  or  balances  such  as 
aforesa^id  to  be  due  hereon  in  principal  and  interest,  and 
shall  warrant  all  executrals  for  such  sums  or  balances.'' 
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Now  what  ard  balances  such  as  aforesaid?  They  are 
plainly  balances  in  the  transactions  aforesaid ;  the  draw- 
ing money  out  and  paying  it  in ;  in  a  word,  the  balance  of 
debt  due  from  WiUiam  Martin  to  the  bank.  And  how  are 
they  fturther  described  ? — as  "to  be  due  hereon  in  princi- 
pal and  interest"  This  plainly  means  due  on  this  bond 
by  reason  of  the  claims  arising  to  the  bank  for  money 
advanced  on  WSliam  Martinis  cash  credit;  so  that  the 
obligation  is  to  pay  the  balance  or  debt  arising  and  due. 
If  there  is  no  debt, — no  claim,^there  is  no  obligation. 
The  statute  has  taken  away  the  debt,  and  the  obligation 
vanities  with  it  It  is  quite  impossible  to  avoid  re- 
garding what  it  is  that  constitutes  the  obligation  in  the 
instrument,  what  is  the  main  purpose  of  it,  and  to  which 
all  besides  is  accessary  and  ancillary:  it  is,  that  the 
obligors  are  bound  to  pay  any  debt  incurred  by  William 
Martin  to  the  bank  on  his  cash  credit;  now,  if  there 
could  be  no  debt,  there  must  be  an  end  of  the  obligation 
to  pay.  Nothing  can  be  more  plain  than  that  if  such 
decisions  as  the  present  could  be  supported,  the  Idth 
section  of  the  statute  becomes  at  once  a  dead  letter,  as 
far  as  the  nullity  goes ;  for  parties  could  only  have  to 
frame  their  securities  like  these  bonds  of  June  1819  and 
September  1825,  and  then  the  unstamped  cheques  would 
constitute  a  balance  available  to  the  one  party  and  pay- 
able by  the  other ;  for  then  it  would  always  be  contended, 
and  with  success,  that  the  party  was  not  suing  for 
money  paid  by  unstamped  drafts;  that  would  be  ad- 
mitted to  be  impossible,  by  virtue  of  the  13th  section; 
but  he  would  be  represented  as  suing  on  the  balance 
declared  by  the  account,  and  the  parties  would  thus  be 
concluded,  and  the  Court  precluded  from  going  into  the 
fraudulent  and  ill^al  dealing,  which  had  rendered  the 
whole  dealing  void,  by  prohibiting  any  claim  or  debt 
from  arising  out  of  it  All  drafts,  whether  written  tenor 
Vol.  II.  XX 
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18S5.        beyond  400  mUes,  whether  payable  to  bearer  or  not, 

whether  on  demand,  at  sight,  or  at  six,  or  twdve,  or 

V,  eighteen  months'  date^  would  become  valid,  because  a 

The  Bank  gingie  bond  executed  would  make  the  party  drawing  and 
Scotland,  receiving  liable ;  nay,  without  even  paying  a  bond  stamp, 
a  written  memorandum  agreeing  to  pay,  and  with  an 
agreement  stamp  affixed  to  it  only  when  it  was  to  be 
put  in  suit,  would  suffice  to  legalize  the  whole  transac- 
tion, as  far  as  efficiency  in  law  and  equity  is  concerned ; 
the  statutory  protection  to  the  revenue,  of  the  nullity 
declared,  would  be  gone,  and  the  penalty  alone  remain. 
A  recent  case  in  the  Exchequer,  Owens  v.  Denton  (a), 
was  relied  on  for  the  respondent ;  but  it  is  in  no  respect 
repugnant  to  the  opinion  which  I  have  been  giving. 
There  a  settlement  of  accounts  had  taken  place  upon  a 
selling  of  malt  by  an  illegal  measure ;  the  Court  ad- 
mitted explicitly  that  such  a  sale  could  not  either  be 
enforced  by  action,  or  set  off  in  defence  against  a  claim ; 
but  they  held  that  the  settlement  was  equivalent  to  pay- 
ment, and  could  thus  be  set  off.  It  is  quite  unnecessary 
so  say  whether  this  was  or  not  a  correct  view  of  the  law ; 
and  whether  it  let  in  or  not  plain  evasion  of  the  revenue; 
at  all  events  it  does  in  no  way  conflict  with  the  grounds  of 
the  present  case,  which  stand  wholly  separate  and  apart 
I  am,  therefore,  of  opinion,  and  would  move  your 
Lordships,  that  the  decree  appealed  from  must  be  re- 
versed, and  that  the  case  must  be  remitted,  with  a  decla* 
ration  to  this  effect :  —  That  no  obligation  arises  upon 
this  bond  to  pay  any  balance  alleged  to  be  due  to  the 
bank  on  William  Martinis  draft,  in  so  &r  as  these  were 
drawn  and  issued  beyond  the  statutory  distance,  or 
wrong  dated  in  point  of  time  or  place,  and  were  known 
by  the  agent  to  be  drawn  beyond  such  distance,  or  to 


(fl)  Owent  V.  Dentofiy  J  Crompton  ^  Roscoe^  711. 
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be  wrong  dated  in  point  of  place,  or  to  be  wrong  dated  1835. 
in  point  of  time ;   and  in  so  far  the  Court  will  be  di- 

rected  to  suspend  the  charge,  and  to  find  expences  due,  v, 

according  to  the  result  of  the   enquiry  touching  the  ?^*"^ 

manner  in  which  the  balance  is  constituted  Scotland. 

Ordered  accordingly. 


Ex  parte  WILKS.  —  In  the  matter  of  TARRANT.        C  of  R. 

1836. 

1  HIS  was  a  petition   to  annul  the  fiat  for  want  of         ^  / 
trading  and  petitioning  creditors  debt,  presented  by  the  stanceof  trading 
assignees  and  an  execution  creditor  under  a  distress  for  J^^^^^t  to 

rent.  trade  generally 

The  fiat  issued  against  Mary  Tarrant  described  her 

as  a  miUiner  and  lodging-house  keeper.     Tarrant  filed  house  keeper, 

an   affidavit  in   opposition,   swearing   that   she  was   a  hawsold  T 

milliner  and  lodging-house  keeper,  and  a  lady  deposed  visionsi  is  not  a 

___  trader* 

that  she  on  one  occasion  supplied  materials  to  Tarrant 


as  a  milliner,  who  made  them  up  into  a  dress,  and  was  shoiJd  not  join 

paid  1/.  58.  for  so  doing.  with  a  creditor 

*  ^  having  an  inte- 

rest adverse  to 

Mr.  Swanston  and  Mr.  Stinton  for  the  petition.  ^itio„  to  annul. 

Mr.  F.  V.  Lee  and  Mr.  Sturgeon  for  the  petitioning 
creditor : — The  evidence  of  trading  as  a  milliner  is  suffi-^ 
cient ;  one  instance  of  trading  being  sufficient  to  support  a 
fiat;  ex  parte  Mole  {a) ;  besides  which  Tarrant  was  a  pri- 


(a)  Ex  parte  Mole,  14  Vei,605,  the  jury.     Ex  parte  Maginnit, 

The  question  of  trading  depends  1  Rose,  84.  Patman  v*  Vaughan, 

not  upon   the  quantity  but  the  l  Ter,  Rep,  572, 
intent,  which  is  a  question  for 

X  X  2 


668 


CASES  IN  BANKRUPTCY. 


Ex  parte 

WiLKS. 


1896.        vate  lodging-hoose  keeper,  which  is  a  trading;  &mtk  r. 
Scott,  {a)     The  assignees  here   join  in  a  petition  to 
annul  the  fiat,  which  they  ought  not  to  doy  it  being  their 
In  the^  matter  ^^^  ^  ^p^old  it.  (b) 

Tarrant. 

Sir  George  Rose :  —  I  am  at  present  inclined  to  dis- 
miss this  petition,  if  possible,  on  account  of  the  parties 
who  are  the  petitioners.  The  execution  creditor  and 
the  assignees  not  only  have  distinct  but  adverse  inte- 
rests ;  and  parties  having  adverse  interests  cannot  join 
as  plaintiffs ;  Chobnonddey  v.  Clinton,  (c)  WUhs  is  actually 
adverse  to  the  fiat ;  but  though  assignees  may  call  on 
the  petitioning  creditor  to  support  the  fiat  (d),  and 
come  amicably  to  seek  protection,  they  ought  not  to  join 
in  a  petition  decidedly  adverse  to  the  fiat. 


Mr.  Stoanston  in  reply : — The  assignees  are  respon- 
sible for  the  validity  of  the  fiat,  and  have  a  right  to 
come  here  to  annuL  They  think  that  the  fiat  cannot  be 
supported,  and  they  call  on  the  petitioning  creditor  to 
remove  those  doubts.  In  Chobnondelof  v.  Clinton  (e),  an 
heir  and  devisee,  claiming  adversely  to  each  other, 
joined  in  a  suit  against  a  third  person,  which  was  held 
could  not  be  done ;  here  the  parties  are  not  adverse ;  the 
execution  creditor  joins  with  the  assignees  in  alleging 
that  the  fiat  is  invalid. 


(a)  Smtk  V.  Scoit^  9  Bkig.  14 
S.C.  2  Moo.  |r  Sc.  35. 

(b)  A  petition  by  assigtiees  to 
annul  is  watched  with  great  jea- 
lousy. Ex  parte  Bumeil,  I  Mont. 
$•  ityr.  44. 

(c)  Choimondeley  v.  C^rUont 
1  Tumeric  Rtus.  116.    And  see 


e»  parte  Somertf  1  MoUeijh  431.» 
deciding  that  the  ass^ees  and  a 
bankrupt  disputing  his  bankruptcy 
cannot  join  in  a  petition. 

(d)  Ex  parte  Grave$,  1  Gk^J. 
386. 

(e)  Ckolmondeley    v.     CSntoa^ 
I  Turner  S(  Russ*  116. 
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Mr«  SwanUon  was  proceeding  to  read  part  of  the        1896. 
depositions  on  the  proceedimrs.  _ 

*^  ^  ^  .  Ejp  parte 

W1LK8. 

Mr.  F.  V.  Lee  objected  it  could  not   be  done^  as  no  ^"^  t*»e^raatter 
notice  to  read  them  had  been  given.  Taebamt* 

Per  Curiam :  —  When  assignees  apply  to  annid  the 
ISat,  the  Court  may  look  at  the  proceedings,  to  see  what 
is  the  state  of  the  evidence  as  between  the  assignees  and 
the  estate.  Here  WUks  petitions  to  annul  the  fiat  of 
Tarrantf  and  then  the  rules  of  evidence  applicable  to 
adverse  litigation  apply.  Therefore  the  depositions  on 
the  proceedings  cannot  be  read  without  notice.  As 
against  the  petitioning  creditor  these  proceedings  might 
be  read  without  notice,  as  he  must  be  supposed  to  know 
the  evidence  in  support  of  his  fiat ;  but  they  cannot  be 
read  without  notice  as  against  the  bankrupt 

The  Court  here  offered  the  petitioning  creditor  an 
issue  as  to  the  fact  whether  Tarrant  was  a  trader  as  a 
milliner,  which  was  declined. 

The  Chief  Judge  :  —  A  person  may  be  a  lodging- 
house  keeper  without  being  a  trader ;  and  there  is  no 
evidence  in  this  case  of  trading  by  buying  and  selling 
provisions,  or  otherwise  trading  within  the  act,  as  a 
lodging-house  keeper.  As  to  the  trading  as  a  milliner, 
an  issue  was  offered  and  rejected.  My  mind  is  in  doubt 
as  to  whether  the  trading  as  a  milliner  is  sufficient  to 
support  the  fiat,  and  the  petitioning  creditor  declines  to 
remove  that  doubt  by  the  result  of  an  issue;  that  is  suf- 
ficient to  enaUe  me  to  annul  the  fiat. 

Sir  John  Cross:  — A  single  instance  of  trading, 
coupled  with  a  general  intent,  is  sufficient ;  but  that  ge- 

XX  3 
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1836.        neval  intent  is  not  here  proved.    I  suspect  the  fiwt  to 

have  been,  the  customer  said,^'I  know  you  were  formerly 

WiLKB.       a  milliner ;  will  you  do  me  the  favour  to  make  me  one 
la  the  matter  ^^^  y>f   ^j^^  g|^^  ^^  not  live  by  millinery  is  plain ;  she 

Tarbant.     also  let  lodgings. 

Sir  George  Rose :  —  I  think  the  petitioning  creditor 
exercised  a  sound  discretion  in  refusing  the  issue,  as  I 
do  not  think  he  could  possibly  support  this  fiat. 

Fiat  annulled* 


C.  of  R. 

Jvne  2, 

1836. 

When  the 
amount  of  a 
dividend  is  set 
apart  under 
1  &  2  W.  4. 
c  56.  sect.  31. y 
and  invested, 
and  the  proof  is 
subsequently 
allowed)  the 
creditor  is  not 
entitled  to  in- 
terest. 


Ex  parte  LEWIS.— In  the  matter  of  LEWIS. 

IN  this  case  the  commissioner  had  rejected  the  proo^ 
but  had  set  apart  the  amount  of  the  dividend  under 
1  &  2  W.  4.  c  56.  s.  31.  (a) 

Mr.  Swanston  and  Mr.  Martin  for  the  petition. 

Mr.  Bagahawe  contra* 

The  Court  allowed  tlie  proof. 


(a)  **  That  ifsuch  commisuoner 
or  Bubdlyision  court  shall  deter- 
mine any  point  of  law  or  matter 
of  equity,  or  decide  on  the  refusal 
or  admission  of  evidence  in  case 
of  any  disputed  debt,  such  matter 
may  be  brought  under  review  of 
the  Court  of  Review  by  the  party 
who  thinks  himself  aggrieved,  and 


the  proof  of  the  debt  shall  be 
suspended  until  such  appeal  shall 
be  disposed  of;  and  a  sum  not 
exceeding  any  expected  dividend 
or  dividends  on  the  debt  in  dis- 
pute shall  be  set  apart  in  the 
hands  of  the  said  acccountant 
general  until  such  decisioa  be 
made."  I  &  2  W.  4.  c.  56.  s.  3J. 
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Mr.  Stoanston  and  Mr.  Martin  then  asked,  that  as  the        1836. 
amount  of  the  dividend  had  been  invested  the  creditor       ^ 

Ex  parte 

might  be  allowed  the  interest  thereon ;  but  ■  Lewis. 

In  the  matter 

Per  Curiam  : — ^Interest  is  never  given  in  such  cases.  ,  ®^ 

^  Lewis. 

Proof  ordered.     Interest  refused. 


In  the  matter  of  THOMAS  INGS.  C.  of  R. 

m  June  8, 

1  HE  bankrupt  lived  in  the  country.     On  an  applica-         1836. 

tion  made  this  morning  for  a  country  fiat  it  was  di&-  Where  a  docket 

covered  that  a  docket  was  already  struck  for  a  London  properly  fwa 

fiat  by  another  party.  *<*^  ^»*' ». 

•^  tr       ^  party  applying 

for  a  country  fiat 

Mr.  Swanston  now  applied  ex  parte  for  an  injunction  is  not  entitled 
to  stay  the  issuing  of  the  London  fiat  till  the  I3th  of  inj^rtion^ 
June,  for  which  day  a  regular  notice  of  motion  will  '^y  w»ung  the 

•^  °  town  fiat. 

be    made.      The   same  thing  was  done  by  the  Lord 
Chancellor  in  March  or  April  1834  in  Hicks* ^  case. 

Per  Curiam :  —  A  fiat  cannot  be  arrested  on  an 
ex  parte  motion.  All  the  Court  can  do  is  to  allow  you 
to  issue  a  country  fiat  notwithstanding  the  London 
docket.  If  thought  expedient,  a  future  application  can 
be  made  to  annul  the  London  fiat 

Sir  George  Rose : — If  the  description  of  the  bankrupt 
could  be  varied  ever  so  slightly  from  that  already  given 
in  the  docket  papers  for  the  London  fiat  the  office 
would  issue  another  fiat  as  of  course. 

Liberty  given  to  issue  a  country  fiat  notwithstanding 
the  docket  papers  for  a  London  fiat.  Notice  to  be 
forthwith  given  of  this  order  to  the  petitioning  creditor 

under  the  London  fiat. 

X  X  4 
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C.  of  R.  Ex  parte  THURKILL.  —  In  the  matter  of 

J«««  Qj  DURRANT. 

1836. 

On  a  petition      1  HIS  wftB  a  petition  to  annul  the  fiat  for  want  of  the 

toannulythe  .  . 

depodtions  on      requisites* 
the  proceedings 

^wid^jT*^        Mr.  Swanstan,  with  whom  was  Mr.  Bogersj  for   the 

though  notice      petition, 
toreeid  them 

unless  copies  Mr.  Wilcox  and  Mr.  Morley  contra  were  proceeding 

^«ret^ered.    ^  ^^^^  ^^  depositions  on  the  proceedings  in  support  of 

the  trading  and  act  of  bankruptcy,  notice  to  read  which 
had  been  given,  when  Mr.  Swanston  objected  to  these 
depositions  being  used  as  evidence  against  the  alleged 
bankrupt,  having  been  taken  in  his  absence.  By  a  late 
decision  of  the  Lords  Commissioners  in  ex  parte  Cham- 
bers {a)  it  is  decided  that  the  depositions  cannot  be  read 
as  evidence  against  the  bankrupt  on  his  petition  to  super- 
sede, being  taken  behind  his  back.  The  depositions 
were  also  rejected  as  evidence  in  ex  parte  Campbell  {b) 
and  ex  parte  Coles*  (c) 

The  Chief  Judge: — Ex  parte  Chambers  (a)  is  de- 
cisive of  the  question:  but  it  appears  to  me  that  the 
reason  given,  as  to  being  taken  beliind  the  back  of  the 
party,  would  not  apply  when  notice  to  read,  accompanied 
with  an  offer  of  copies,  is  given,  because  then  they 
become  similar  to  affidavits,  and  may  be  contradicted  if 
untrue ;  and  all  affidavits  are  sworn  behind  the  back  of 
the  adverse  party.  As  a  judge  of  the  Court  I  may  look 
at  the  depositions  $  and  if  I  perceived  a  deposition 
thereon  clearly  proving  the  trading,  I  should  not  annul : 

(a)  Ex  parte  Ckambert,  ante,  461. 

(b)  Ex  parte  Campbell,  2  Rote,  51. 

(c)  Ex  parte  Coles,  Buck,  342. 
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still  I  must  give  the  party  seddng  to  annul  an  oppor-         1836. 

tunity  of  meetinc:  such  depositions.     All  affidavits  are        *— 

filed,  and  copies  may  be  obtained ;  the  depositions  are     Thubkux. 

not  filed ;  it  is  therefore  clear  that  in  order  to  read  the  ^"  ^®  matter 

of 

depositions  on  the  proceedings  as  evidence  the  party  Duerant. 
must  not  only  give  notice  of  intent  to  read,  but  also 
offer  to  furnish  copies.  It  would  be  very  desirable  to 
have  it  finally  settled  and  understood,  whether,  on  notice 
to  the  opposite  party  of  intent  to  read  the  depositions, 
and  tender  of  copies  thereof,  the  party  supporting  the 
fiat  may  not  then  read  them  as  evidence  ?  I  think  that 
under  such  circumstances  they  ought  to  be  allowed  to 
be  read  as  affidavits ;  I  can  perceive  no  reason  why  they 
should  not ;  they  are  taken  before  persons  competent  to 
take  affidavits,  and  in  a  judicial  matter.  Perhaps  parties 
summoned  before  the  commissioners,  and  compelled  to 
depose,  would  refiise  to  make  affidavits,  (a)  In  this 
case  there  was  notice  to  read,  but  no  tender  of  copies, 
therefore  they  cannot  be  read.  If  copies  had  been  ten- 
dered I  should  have  admitted  them  as  evidence^  that 
an  appeal  might  be  had  to  the  Great  Seal,  and  the 
practice  finally  settled. 

Sir  John  Cross : — 

This  appears  to  me  to  be  an  attempt  to  introduce 
evidence  of  which  the  petitioner  is  totally  in  the  dark : 
the  petitioner  is  a  total  stranger  to  every  thing  on  the 
proceedings,  and  is  told  the  fiat  is  nevertheless  to  be 
supported  by  such  proceedings.  I  think,  at  any  rate^ 
he  must  have  a  right  to  have  copies  delivered  without 
their  being  demanded.  I  am  of  opinion  that  the  depo- 
sitions now  in  question  ought  not  to  be  read. 


(a)  They  might  be  summoned  to  give  wvH  voce  evidence  before 
the  Court  of  Review. 
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1836.  Formerly,  when  one  chancellor  was  judge  in  bank- 

niptcy,  it  was  bad  enough  for  him  privately  to  read  the 

Thu^ll.  proceedings;  now  there  are  three  judges,  who  might 
In  the  matter  arrive  at  different  conclusions.  For  myself  I  never 
Ddrrant.  did  and  I  never  intend  to  read  the  proceedings  pri- 
vately. As  to  their  being  considered  as  affidavits,  let 
them  be  filed  as  such.  Why  not  put  the  deposition  in 
the  shape  of  an  affidavit,  and  file  it  ?  Is  it  enough  to  say, 
I  have  an  affidavit,  and  you  may  have  a  copy,  but  I 
will  not  file  it 

Sir  George  Rose : — 

The   depositions   in  ex  parte   Chambers   (a)    (which 
were  of  third  persons, — not  the  depositions  on  which 
the   adjudication   took   place,)  were   rejected,    in   the 
exercise,  no  doubt,  of  a  sound  discretion   in  the  par- 
ticular case ;  and  CampbelTs  {b)  case  was  one  of  excep- 
tion :   usury  occurred.     The  Court  itself  may  look  at 
the  depositions,  and  it  would  be  idle  to  say  that  the 
mind  of  the  judge   is  not,  in  some   degree;,   affected 
thereby.     But  if  notice  to  read  is  given,  and  copies 
tendered,  so  that  they  become  in  effect  mere  affidavits, 
and  the  party  lias  an  opportunity  of  answering  them,  I 
can  perceive  no  reason  why  they  should  not  be  then 
read  as  evidence.     On  some  former  occasion  the  ques- 
tion arose  as  to  who  was  to  be  at  the  expense  of  filing 
the  depositions  on  such  occasions,  and  I  do  not  remember 
how  it  was  settled ;   but  if  notice  be  given  of  reading 
them,  and  copies  given,  they  may,  I  am  of  opinion,  be 
read  as  evidence^  and  the  only  question  then  would  be 
as  to  who  is  to  pay  the  expense  of  filing. 

When  I  look  at  the  proceedings,  their  effect  upon  my 

(a)  Ex  parte  Chambers,  ante,  461. 
{b)  Ex  parte  Campbell,  2  Rose,  51, 
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mind  is  as  follows : — if  I  do  not  find  evidence  on  the        1836. 
proceedings  sufficient  to  support  the  fiat,  I  should  give       — 
the  petitioner  the  benefit  thereof,  and  annul  the  fiat;  i^      Thubkill. 
on  the  contrary,  the  depositions  were  sufficient  to  sup-    ^     e^  matter 
port  the  fiat,  I  should  then  say,  ''  I  see  much  here  which     Dubbant. 
requires  answering,"  and  I  should  put  the  party  in  pos- 
session of  them,   and  allow  him  an    opportunity  of 
answering  them  if  he  could.     In  this  case  an  offer  of 
copies  ought,  no  doubt,  to  have  been  made.     I  should 
much  regret,  however,  if  any  doubt  should  eventually 
be  found  to  exist  as  to  the  right  of  reading  the  depo- 
sitions as  evidence,  after  notice,  and  tender  of  copies. 

Depositions  not  allowed  to  be  read. 

Mr.  Wilcox  was  proceeding  with  the  case,  when 

Per  Curiam  : — You  do  not  then  ask  that  the  petition 
may  stand  over  to  enable  you  to  tender  copies  of  the 
depositions,  and  then  insist  on  your  right  to  read  them 
in  evidence  ? 

Mr.  Wilcox :  —  I  do  not,  because  I  have  sufficient 
evidence  without  them. 


Ex  parte  DI ACK.  —  In  the  matter  of  DIACK.  C.  of  R. 

June  13, 
1  HIS  was  a  petition  by  the  bankrupt  to  restrain  an        1836. 

action  brought  by  a  creditor.    The  bankrupt  had  given  ft^^bton^"bS 

two  bills;  the  creditor  proved  on  one,  and  brouficht  an  and prooeeda at 

1  .     -I. -I  law  for  the  same 

action  on  the  other ;  and  it  did  not  appear  clear  whether  debt,  the  Court 

or  not  the  action  was  commenced  on  the  bill  on  which  inju^^n"to 

the  proof  was  made.  restrain  the 

''  action. 


676 


CASES  IN  BANKRUPTCY. 


1836. 

Sx  parte 

DiACK. 

In  the  matter 
of 

DiACK. 


Mr.  Koe  and  Mr.  Keane  for  the  petition. 
Mr.  Swanston  and  Mr.  K  Parker  contrd. 

Per  Curiam : — 

If  this  proof  were  on  the  same  bill  as  that  on  which 
the  action  is  commenced,  this  Court  would  issue  a  per- 
petual injunction  to  restrain  the  action  (a) ;  but  the 
evidence  does  not  render  that  fiict  clear.  The  best 
course  will  be^  to  refer  the  matter  to  the  conmiissioner, 
to  clear  up  the  point 


Reference  ordered  to  the  commissioners,  to  state  on 
what  bill  the  proof  is  made.  Petition  to  stand  over,  and 
action  stayed  in  the  meantime. 


C.  of  R. 

June  13, 

1836. 

A  person  ool« 
leeted  subscrip- 
tioDs  firom  the 
members  of  ft 
olub  to  run 
greyhounds  on 
aooount  of  the 
treisurer,  and 
became  bank- 
rupt: Heldfthe 
treasurer  might 
prove  for  the 
amount. 


Ex  parte  KING.  —  In  the  matter  of  WATKINS. 

1  HE  petitioner,  with  others  at  Manchester,  formed  a 
club  to  train  and  run  matches  with  greyhounds  for 
prizes,  &c;  the  petitioner  was  the  treasurer,  and  the 
bankrupt  the  secretary,  and  at  his  bankruptcy  had  in 
his  hands  16SL  subscriptions  collected  for  the  club,  and 
26L  for  a  dinner  bill,  both  of  which  sums  the  bankrupt 
owed  the  petitioner,  whose  duty  it  was  to  appropriate 
the  money  for  the  purposes  of  the  club :  the  commis- 
sioners rejected  the  proof  as  a  gambling  debt  (b)  This 
was  a  petition  for  leave  to  prove. 

(a)  A  proof  may  be  made  on  parte  Conroy^  1  MoUoy^  1. 
one  bill,  and    an  action    com-        (b)  See  16  Car.  2.  c.  7.,  and 

menced    on   another.     See  ex  9  Anne,  c.  14.  sect.  5. 
parte  Sly,  I  GL  d*  J.  1 63 ;    ex 
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Mr.    Sturgeon   for    the   petition   cited    Bobinson  v.        1836. 
Mearru.  (a)  — - 

^  Ejt  parte 

King. 

Mr.  Tempk  and  Mr.  K.  Parker  cantrd.  ^"^  the^  matter 

Watkims. 
Per  Curiam : — The  bankrupt  received  various  sums 
of  two  guineas  each,  to  be  paid  over  to  the  petitioner ; 
he  has  not  done  so,  he  therefore  owes  a  debt  which  may 
be  proved :  this  debt  does  not  arise  through  gaming. 

Proof  ordered. 


Ex  parte  HALL.  —  In  the  matter  of  HILTON.  C.  of  R. 

April  18, 

1  HE  commissioners  in  the  country  appointed  a  meet-        iqsa  ' 
ing  for  the  choice  of  assignees,  but  one  of  the  commis-  Q,(^8r8,a8tothe 
sioners  did  not  attend,  bein^r  in  London  on  business,  jurisdiction  of 

m.  .  .  J      1        1  ...         theCourtto 

This  was  an  ex  parte  motion,  made  by  the  petitioning  orderaoomiiiis. 
creditor,  that  the  commissioner  should  be  ordered  to  J^te'ofa^^ 
appoint  another  meeting  for  the  choice.  ™***h*h2**^ 

demult  in  not 

Mr.  O.  Anderdon  for  the  motion.  attemung 

Per  Curiam : — Take  an  order  that  the  commissioners 
be  at  liberty  to  appoint  another  meeting  for  the  choice 
of  assignees.  Declare  that  the  costs  of  and  incidental 
to  this  application  are  not  at  present  to  come  out  of  the 
estate ;  and  let  the  petitioning  creditor  be  at  liberty  to 
take  out  a  rule,  calling  on  the  commissioner  who  did 
not  attend  to  show  cause  why  he  should  not  pay  those 
costs. 

(a)  Robinson  v.  Meams^  6  Ihw.  jr  Rjf.  S6.— See  Bate  v.  Cart- 
wrightj  7  Price,  540.,  and  Lacautsade  v.  WMtCy  7  2Vr.  Bep,  535, 
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1886.  Sir  George  Roee :  —  Probably  we  shall  hear  no  more 

of  the  matter ;  the  Court  might,  if  necessary,  make  some 

Hall.        intimation  to  the  Lord  Chancellor  as  to  the  commis- 

In  the  matter  gioner. 
of 

HiLTOK. 

July  12  '^  motion  (a)  was  now  made,  that  the  commissioner 

in  question  should  pay  the  costs  of  the  ineffectual  meet- 
ing, the  meeting  rendered  necessary  by  his  absence,  and 
of  the  petition,  &c 

Mr.  O.  Anderdan  for  the  motion :  — -  This  is  an  appli- 
cation that  the  commissioner  may  pay  the  costs  of  the 
meetings,  and  also  of  the  petition,  &c.,  formerly  pre- 
sented in  this  matter.     On  the  former  occasion,  two  of 
the  judges  intimated  that  the  estate  ought  not  to  bear 
the  costs.     The  commissioner  refuses  to  pay,  and  this 
is  an  application  to  enforce  payment    [Sir  George  Rose : 
—  What  jurisdiction  has  this  Court  to  fix  the  costs  on 
the  commissioner?     The  commissioners  are  now  ap- 
pointed in  a  peculiar  manner  under  the  I  &  2  W.  4. 
c.  56.  s.  14.      The  Chief  Judge:  —  Two  sets  of  costs 
are  asked:    1st,  Those  incurred  by  non-attendance  at 
former   meeting;  2d,  Those   of  the  second  meeting. 
What  jurisdiction  has   this  Court  to  order   the   first 
costs?]     If  the  Court  can  order  the  second  costs,  it  can 
the  first,  both  arising  from  the  same  cause.    The  Court 
is   not  asked   to  remove   the  commissioner;   but   the 
Court  could  "  recommend "  to  tlie  Great  Seal  to  re- 
move, as  it  "  recommends "  to  annul,  and  the  recom- 
mendation would  be  attended  to.    In  ex  parte  Kirby  (ft) 
the  Lord  Chancellor  renewed  a  commission  to  new  com- 


(a)  In  strictness  a  petition  was        (5)  Ex  parte  Kirby,  MonL  ^ 
necessary,  but  to  save  expence    Mac,  405. 
the    commissioner    waived    the 
necessity  thereof! 
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missionersy  for  misconduct,  and  with  costs  against  the  1836. 
old  commissioners.  This  Court,  therefore,  has  jurisdio-  — 
tion  in  the  matters  of  the  costs.  Uau^ 

In  the  matter 

Mr.  Bacon  for  the  commissioner :  -—  If  the  costs  only  Hilton. 
were  involved  this  application  would  not  have  been 
opposed. 

Mr.  Bacon  then  proceeded  to  detail  the  &cts  alleged 
to  absolve  the  commissioner  from  blame,  to  which  it  is 
not  necessary  to  advert 

Mr.  O.  Jnderdonj  in  reply,  said,  a  commissioner  was 
as  much  an  officer  of  the  Court  as  a  master  in  Chancery 
was  an  officer  of  that  Court,  though  appointed  by  the 
Crown. 

The  Chief  Judge:  —  The  circumstances  stated  on 
behalf  of  the  commissioner  tend  to  place  his  conduct  in 
a  more  favorable  light,  still  I  cannot  consider  him  as 
wholly  exculpated.  To  have  had  no  excuse  for  non- 
attendance  would  have  been  worse;  but  a  commis- 
sioner has  duties  as  such,  and  being  called  away  by  pri- 
vate business,  &c.  offisrs  no  excuse  for  non-attendance  at 
the  meetings  of  the  fiat  when  summoned.  If  a  com- 
missioner leaves  home  he  should  ascertain  whether 
there  are  other  commissioners  who  can  attend,  &c, 
therefore  this  commissioner  is  not  quite  clear  from  the 
charge  of  neglecting  his  duty.  But  the  difficulty  I  feel 
is  as  to  the  jurisdiction  of  the  Court  to  order  payment  of 
the  costs  of  the  meeting.  The  situation  of  the  Chancellor's 
power  over  the  commissioners  was  this :  he  could  not 
exercise  direct  jurisdiction,  but  he  could  nominate  or 
refuse  to  nominate,  and  if  his  intimation  was  not  attended 
to  the  party  was  never  nominated  again.     The  juris- 


680  CASES  IN  BANKRUPTCY. 

1836.        diction  of  this  Court  is  not,  over  commissioners,  to 
appoint  or  to  remove  them,  but  simply  over  th«r  de- 
Hall.        cisions,— to  review  them;  and  it  is  only  as  incidental 
Id  the  matter  ^^reto  that  this  Court  can  claim  any  power.     If  we 
HiLToir.       order  this  commissioner  to  pay  the  costs  of  the  meeting, 
can  we  ^iforce  the  order  by  process  of  contempt?  That 
is  a  question  I  wish  to  consider.     If  we  have  not  such 
power,  still  it  will  be  found  that  the  Court  can  exercise 
an  indirect  power  over  the  commissioner.    The  com- 
missioner will  find  it  more  advisable  to  pay  the  costs 
at  once. 

Sir  John  Crass:  —  There  are  two  questions:  first, 
whether  default  is  proved;  second,  if  so,  whether  the 
Court  has  jurisdicticm  ?  I  should  regret  that  it  should 
be  conceived  we  have  not  jurisdiction.  But  I  am  of 
opinion,  that  a  case  of  culpable  negligence  is  not  made 
out 

Sir  George  Rose :  —  I  should  regret  much  if  it  were 
conceived  that  this  Court  is  not  sufficiently  powerful  to 
vindicate  the  public  against  country  commissioners,  in 
cases  similar  to  the  present  When  such  accidents  as 
this  have  occurred  the  order  constantly  has  been,  as 
this  order  was,  for  a  new  meeting,  and  the  costs 
reserved,  and  the  costs  have  invariably  been  paid  at 
once  by  the  commissioner :  this  I  have  known  to  occur 
very  frequendy.  In  such  cases  the  different  com- 
missioners ought  to  arrange  their  attendances  between 
themselves.  If  a  commissioner  neglects  his  public  duty 
to  attend  to  private  business,  assuming  it  not  blame- 
able  between  man  and  man,  yet  when  it  comes  into 
Court  how  can  it  be  judicially  treated  otherwise  than  as 
a  breach  of  duty?  Who  then  is  to  pay  the  costs;  the 
petitioning  creditor  or  the  estate?    Now  this  Court 

U 


CASES  IN  BANKRUPTCY.  681 

might  adopt  a  line  of  proceeding  which  would  be  strin-        1836. 

gent  on  t]^  commissioner.    The  fiat  might  be  annulled,         

and  an  mjunction  issued,  restrammg  hun  from  acting         Hall. 
under  any  future  fiat;   the  power   to   do  this   exists,  ^"  the  matter 
though  it  would  be  exercised  reluctantly.     With  this       Hilton. 
intimation,  I  think  the  petition  may  stand  over,  with 
liberty  to  mention  it  again ;  but  I  hope  the  Court  will 
hear  no  more  of  the  matter. 

Motion  ordered  to  stand  over. 


Ex  parte  FEN  WICK.  —  In  the  matter  of  BENDER.       C.  of  R. 

July  12, 

A  1836. 

FIAT  issued  against  Bender  in  October  1885.     On  ^  crecStor 

the  7th  of  March  1835  he   petitioned  the  Insolvent  ^hosedebtis 

inserted  m  the 

Debtors'  Court,  filed  his  schedule,  and  was  discharged  debtor's  sche- 
the  25th  of  April  1835.     In  this  schedule  the  debts  of  f^^Se  il^ 
Sheppard  and  Co.  were  included  as  creditors  for  900/. ;  Xf***  Debtors' 

^^  '    Court,  may 

the  insolvent's  debts  were  3,932/.,  and  his  assets  300/.  prove  that  debt 
In  October  1835  a  fiat  issued  against  Bender^  at  the  que^tfii^ 
first  meeting  under  which  Sheppard  and  Co.  proved  for  5^"**  '^ 
6OO/1,  part  of  the  debt  of  900/1,  included  in  the  insol- 
vency  schedule.      The   debts   proved   under   the   fiat 
amounted  to  3,938/.,  and  the  assets  to  1,440/.,  which 
assets  arose  from  property  obtained  since  the  insolvency, 
and  for  which  the  debts  were  owing.     The  petitioner 
contended  that  the  subsequent  creditors  ought  first  to 
be  paid.     An  application  had  been  made  to  the  com* 
missioners  to  expunge  the  debts,  or  restrain  the  pay- 
ment of  the  dividend;  the  commissioners  took  time  to 
consider,  and  then  refused  to  interfere,  and  stated  that 
it  was  a  proper''  case  to  be  submitted  to  the  Court  of 
Vol.  II.  Y  y 
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1836.        Review.     This  was  a  petition  of  a  creditor,  who  was 

""""        also  assignee.     It  prayed,  that  Skeppard  and  Co.  should 

Fenwick.      be  declared  not  entitled  to  participate,  in  the  assets 

In  the^  matter  ^igj^g  gi^^g  the  insolvent  was  di^hargeil,  till  aU  the 

BsKDBR.  subsequent  creditors  were  paid,  and  that  the  debt  might 
be  expunged  or  withdrawn  from  the  order  of  dividend 
which  had  been  made. 

Mr.  BetheU  and  Mr.  Wright  for  the  petition:  —  In 
March  1835  Bender  petitioned  the  Insolvent  Debtors' 
Court,  and  in  October  in  the  same  year  a  fiat  issued 
against  him.  He  has  since  acquired  property;  and  the 
question  is,  how  that  is  to  be  appropriated  between  the 
old  and  the  new  creditors  ?  It  is  submitted,  the  new 
creditors  must  first  be  satisfied.  The  discharge  under 
the  insolvency  does  not  discharge  the  debt;  JeUis  v. 
Mmmtford  (a) }  ex  parte  Barringtoru  (J)  [Sir  George 
Base : — This  case  resembles  a  trust  deed  of  composition 
without  a  release,  where  a  subsequent  fiat  issues.]  In 
Barton  v.  TattersaU  (c),  after  deciding  that  equity  had 
jurisdiction  to  marshal  the  claims  of  different  sets  of 
creditors,  and  that  the  application  was  not  confined  to 
the  Insolvent  Debtors'  Court,  it  was  held  that  where 
there  had  been  two  insolvencies,  and  assets  arose,  the 
debts  since  the  second  insolvency  were  first  to  be  paid, 
then  the  creditors  under  the  second  insolvency,  and 
lastly  those  under  the  first  insolvency.  This  creditor 
can  resort  to  the  insolvency;  the  creditors  under  the 
bankruptcy  cannot  He  ought  not  to  prove,  without 
giving  the  bankruptcy  the  benefit  of  his  security  under 
the  insolvency. 


(a)  JM$  ▼.  Mountford,  4  Barn.  ^  AM.  946. 

(b)  Ex  parte  Barrmgtont  1  Mont  j-  Ayr,  €55,  coofinned,  ante^  S45. 

(c)  Barton  v.  TattersaU,  1  Butt.  S(  Mylne,  237. 
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Mr.  Stoanston  and   Mr.  O.  Anderdan,   canhrdj   were        1836. 
stopped  by  the  Court  

Ex  parte 

The   Chief   Judge  :  —  Every   argument   has    been  jq  ^^g  matter 
urged  in  favour  of  the  petition.  The  act  (6  Geo.  4.  c.  16.  ®^ 

s.  107.)  directs  the  conunissioner  to  divide  equally.  As 
to  expunging,  it  is  admitted  that  cannot  be  done,  as  is 
proved  by  ex  parte  Barrvngton  (a)  and  the  other  cited 
eases.  The  proo^  therefore,  is  proper.  Then  are  we 
to  consider  the  sources  from  whence  the  property  is 
derived?  The  insolvent  act  does  not  make  the  idis- 
charge  a  release  of  the  debt;  it  merely  releases  the  per- 
son from  arrest  and  suit  by  particular  creditors.  The 
respondent  therefore  is  entitled  to  dividends  pari  passu. 
The  instance  given  by  Sir  George  Rose  of  a  trust  deed 
applies  with  great  nicety :  this  appears  a  parallel  case. 

Sir  John  Cross :  —  The  only  question  is,  whether  any 
restraint  should  be  put  upon  receipt  of  the  dividends, 
the  right  to  prove  being  clear?  The  restraint  on  the 
dividend  is  founded  on  Barton  v.  TattersaU  (ft),  and  the 
reason  given  for  the  decision  there,  by  the  Master  of  the 
Rolls,  seems  to  decide  the  present  question.  The  in- 
solvent act  does  not  mention  proof,  &c.  under  bank- 
ruptcy, which  is,  therefore,  not  excluded  along  with  the 
other  remedies  barred  by  that  act. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs  to  be  paid  by  the  as- 
signees, with  liberty  to  reimburse  themselves  out  of 
the  estate^  provided  so  doing  does  not  affect  the  divi- 
dends of  the  respondent  or  any  of  the  other  insolvency 
creditors. 

(a)  Ex  parte  Barrmgfon,  1  Mcnt.  j-  Ayr.  €55^  confirmed,  atUe,  25S* 

(b)  Barton  v.  TattersaU,  1  Ruts,  fr  Myl.  237. 
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C.  of  R. 

July  18» 

1836. 


Ex  parte  SANDERS.  —  In  the  matter  of  GREEN. 


A  clerk  com- 
pelled to  leave 
the  bankrupt's 
service  several 
months  before 


This  was  a  petition  by  a  clerk  of  the  bankrupt 
claiming  to  be  paid  six  months'  wages  in  full,  (a) 

The  assignees  did   not  oppose  the  claim,   but  the 

commissioner  disallowed  it,    on   tiie   ground  that  the 

the  bankruptcy,    petitioner  had   left   the   service   of  the   bankrupt  six 

on  account  of       *  ^  *   .  , 

his  master's  in-  months  before  the  fiat  issued.  This  was  a  petition 
saUiy^isentftled  against  the  decision  of  the  commissioner,  stating  that 
w  ^^  ^°SS*      ^^  petitioner  left  the  bankrupt's  service  on  account  of 

his  having  assigned  all  his  property  in  trust  for  his 
creditors,  thereby  putting  it  out  of  his  power  to  pay  the 
petitioner. 

Mr.  Osborne  for  the  petition. 

Mr.  fVhitmarsh  for  the  assignees. 

Per  Curiam :  —  As  the  clerk  did  not  voluntarily  quit 
the  bankrupt's  service,  he  ought  to  be  allowed  six 
months'  wages  in  full ;  but  the  Court  pronounces  no 
opinion  on  the  point  whether  servants  voluntarily  quit^ 
ting  the  service  of  their  masters  do  or  do  not  come 
within  section  48. 

Six  months'  wages  in  full  ordered.  Costs  of  both 
parties  out  of  the  estate. 


(a)  **  That  when  any  bankrupt 
shall  have  been  indebted,  at  the 
time  of  issuing  the  commission 
against  him,  to  any  servant  or 
clerk  of  such  bankrupt,  in  respect 
of  the  wages  or  salary  of  such 
servant  or  clerk,  it  shall  be  law- 
ful for  the  commissioners,  upon 
proof  thereof,  to  order  so  much 
as  shall  be  so  due  as  aforesaid, 


not  exceeding  six  months'  wages 
or  salary,  to  be  paid  to  such  ser- 
vant or  clerk  out  of  the  estate  of 
such  bankrupt ;  and  such  servant 
or  clerk  shall  be  at  liberty  to 
prove  under  the  commission  for 
any  sum  exceeding  such  last^men- 
tioned  amount." — 6  Geo.  4.  c.  16. 

S.  48. 
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Ex  parte  LEVI.  —  In  the  matter  of  LEVI.  C.  of  R. 

^ -.  June  13, 

Mr.  SfVANSTON:  — A  commission  issued  in  1828      July  19, 
against  Levi,  he  then  left  England,  and  went  to  reside        1836. 
at  New  York,  where  he  had  since  continued,  and  is  annuilST^Hth* 
now  in  great  distress.     A  true   bill   has   been  found  consent  of 
against  him  at  Lancaster  assizes  in  1829  for  felony  in  the  bankrupt 
non-surrendering  to  the  commission.    This  is  a  petition  dCTed?(^r^^^' 
by  the  son-in-law  of  the  bankrupt  to  supersede  the  com- 
mission, with  consent  of  creditors,  on  a  composition,  the 
amount  of  which  is  to  be  advanced  by  the  petitioner.  The 
only  difficulty  is  that  the  bankrupt  has  not  surrendered, 
and  the  true  bill  found  for  felony  in  not  surrendering. 
But  as  the  commission  is  taken  out  for  the  benefit  of 
the  creditors,  who  are  all  to  receive  a  composition  in 
the  event  of  the  commission  being  superseded,  and  not 
otherwise,  it  is  hoped  that  in  this  case  ex  parte  CarliTig  (b) 
will  be  followed,  where  a  supersedeas  was  allowed  with- 
out surrender. 

Mr.  Bacon^  for  the  assignees,  consented. 

Per  Curiam ;  —  It  is  unwise  in  any  case  to  supersede 
before  surrender.  Here  the  bankrupt  did  not  leave  the 
country  before  the  commission  issued,  this  may  be  pre- 
sumed because  a  true  bill  for  felony  for  non-surrender 
has  been  found:  to  supei*sede  would  enable  him  to 
defeat  justice,  and  compromise  a  felony,  which  this 
Court  cannot  sanction. 

Order  refused. 


(a)  See  a  note  on  this  subject  in  Montagu  and  BligVs  Reports, 
Appendix. 

(A)  Ex  parte  Catlings  2  GL  Si  J,  55. 
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1836. 

Ex  parte 

Levi. 

In  the  jroatter 

of 

Levi. 

Jufy  19, 
1836. 

Where  a  true 
bill  for  felony  in 
noD-aurrender- 
ing  has  been 
found  against  a 
bankrupt,  the 
Court  will  not 
order  a  meeting 
to  be  held  lor 
his  iurreDder. 


The  bankrupt's  son-in-law  now  presented  a  petition, 
praying  that  the  commissioners  might  be  at  liberty 
to  call  a  meeting  to  take  the  bankrupt's  surrender. 

Mr.Sioemtion  far  the  petition. 

Mr.  jBaeon,  for  the  assignees,  consented,  and  sup* 
ported  the  application. 

The  Chief  Judge  :  —  The  Lord  Ghanoellor  onljr  or- 
dered a  meeting  to  take  the  surrender  where  he  thought 
the  case  not  fit  for  a  criminal  prosecuticm.  In  this  case 
a  grand  jury  has  found  a  true  bill  against  the  bank- 
rupt ;  and  if  we  accede  to  the  present  application  a 
petition  to  annul  under  6  Geo.  4^  c  16.  s.  138^  and 
134.  will  follow  as  of  coarse,  by  which  the  criminal 
prosecution  will  be  got  rid  o£  The  only  ciroumstance 
stated  to  induce  the  Court  to  grant  the  af^HcalicHi  is 
the  allegation  that  a  relation  of  the  bankrupt  has  offered 
to  pay  the  creditors  a  composition  for  their  consent  to 
the  supersedeas.  It  is  therefore  asking  the  Court  to 
become  a  party  to  a  compromise  of  a  felony.  The 
Court  ought  not  to  take  the  first  step  when  it  cannot 
accede  to  the  second. 

Application  refiised. 


Lords 
Commis- 
sioners. 

Jtdy^ 
1836. 


In  the  matter  of  MABERLY. 

JVlR.  MONTAGU  moved,  on  the  authority  of  ex  parte 
Keys  (a),  that  an  appeal  in  this  case  from  the  decision  of 
the  Court  of  Review  might  be  heard  on  petition  instead 


(a)  Ex  parte  Keyty  1  JlfoM/.  ^  Ayr.  S86. 
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of  special  case  (a),-  die  questions  of  law  and  &ct  being 

0  •  ■ 

SO  involved  as  to  create  a  practiciBl  bar  to  a  special  case. 

Lord  Commissioner  Pejn/s :  — The  1  &  2  W.  4.  c.  56. 
was  passed'  in  order  ^to  relieve  the  Court  of  Chancery 
firom  the  burden  of  bankruptcy  business,  and  to  protect 
the  "suitors  in  equity  from  having  their  causes  post- 
poned by  the  interruption  of  long  bankrupt  petitions 
on  questions  commonly  depending  on  facts  which  re- 
quired much  time  to  investigate.  For  the  same  purpose 
appeals  from  the  Court  of  Review  are  confined  to 
questions  of  law,  equity,  or  rejection  or  admission  of 
evidence.  This  Court,  indeed,  can  hear  an  appeal 
*^  otherwise "  than  on  special  case ;  but  it  is  not  alone 
enough  to  induce  this  Court  so  to  do  that  the  matters 
of  li^w  and  &ct  are  blended,  and  that  the  &cts  are 
Humorous. 

Motion  refused. 


1886. 

In  tlie  matter 

of 

Mabebly. 


Ex  parte  BRIITEN.— In  the  matter  of  BRITTEN. 

jylR.AYRTON  moved  that  an  appeal  from  the  Court 
of  Review  might  be  heard  on  petition  instead  of  special 
case,  on  the  ground  that  the  question  in  dispute,  viz.  whe- 
ther the  bankrupt  ought  to  be  restrained  firom  disputing 
fais  commission  at  law,  was  a  question  of  law  which 
depended  on  ai)d  was  intimately  connected  with  facts, 
concerning  which  numerous  affidavits  had  been  filed, 

(a)  **  In  cases  of  appeal  to  the  mode  whatsoever,  except  the 
Lord  Chancellor  by  virtue  of  Lord  Chancellor  shall  in  any  case 
this  act  such  appeal  shall  be  on  otherwise  direct*' — 1  &  2  W.  4. 
special  case,  and  in  no  other    c.  56.  s.  3. 
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1836. 

Ex  parte 

Britten. 

Id  the  matter 

of 

BaiTTEN. 
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and  which  were  so  contradictory  and  of  such  a  nature 
as  to  render  it  impracticable  to  draw  up  a  special 
case. 

Lord  Commissioner  Pepys :  —  That  the  facts  are  dis- 
puted and  the  affidavits  voluminous,  and  the  &ct8  and 
law  blended,  is  not  a  reason  for  dispensing  with  the  act 
of  parliament  If  the  party  has  any  other  ground  for 
what  he  asks  he  may  apply  again. 

Motion  refused. 


Lords 
Commis- 
sioners. 


In  the  matter  of  BUTTERWORTH. 

IVLr.  BETHELL  moved  that  an  appeal  from  the 
Court  of  Review  in  ex  parte  Wilson  (a)  might  be  heard 
on  petition  instead  of  special  case,  as  the  question  of 
law,  a  very  important  one,  depended  on  fiu:ts  the 
affidavits  touching  which  were  conflicting  and  veiy 
voluminous.     But  — 


Per  Curiam  t  —  A  similar  application  has  already 
been  rejected.  The  reasons  which  there  induced  the 
Court  to  refuse  what  was  asked  apply  with  equal  force 
to  the  present  application. 

Motion  refused. 


(a)  Ex  parte  WiUon,  2  Mont.  4r  4/r.  61. 
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Ex  parte  COOPER.  —  In  the  matter  of  COOPER,  (a)     C.  of  R. 

July  19, 

1  HIS  was  a  petition  by  the  bankrupt  for  his  per- 

«  /         .  ^  r^  \         After  afinal 

centage  or  allowance  of  500L  under  6  Geo.  4.  c  16.  dividend  meet- 
s.  12a  (b)  The  fiat  issued  against  him  in  June  1833;  ^Sw.'^^^cie. 
a  first  dividend  was  declared  in  December  1834^  and  f-  1^9.  the 

bankrupt  is 

a  second  in  1835,  which  was  advertised  under  6  Geo.  4.  entitled  to  his 
c.  16.  s.  109.  (c).  The  two  dividends  amounted  to  12*.  6A  SL"^^2^i^ 

that  he  owes 

""^ monej  to  the 

assurneesj  or 
{a)  Ex  relatione*  such  bankrupt  shall  only  be  al-  they  ^iMm  a 

(A)  **  That  every  bankrupt  who  lowed  and  paid  so  much  as  the  debt  from  lum, 

shall  have  obtained  his  certificate,  assignees  and  commissioners  shall  ferenoe. 

if  the  net  produce  of  his  estate  think  fit,  not   exceeding  three 

shall  pay  the  creditors  who  have  pounds  per  cent,  and  three  bun- 

proved  under  the  commission  ten  dred  pounds." —  6  Gto»  4.  c.  16. 

shillings  in  the  pound,  shall  be  s.  128. 

allowed  five  per  cent,  out  of  such  (c)  **  That  if  the  bankrupt's 
produce,  to  be  paid  him  by  the  estate  shall  not  have  been  wholly 
assignees,  provided  such  allowance  divided  upon  the  first  dividend, 
shall  not  exceed  four  hundred  the  commissioners  shall,  within 
pounds;  and  every  such  bank-  eighteen  calendai*  months  after 
nipt,  if  such  produce  shall  pay  the  issuing  of  the  commission, 
such  creditors  twelve  shillings  appoint  a  public  meeting  (whereof 
and  sixpence  in  the  pound,  shall  and  of  the  purport  whereof  they 
be  allowed  and  paid  as  aforesaid  shall  give  twenty-one  days'  no- 
seven  pounds  ten  shillings  per  tice  in  the  London  Gazette),  to 
cent.,  provided  such  allowance  make  a  second  dividend  of  the 
shall  not  exceed  five  hundred  bankrupt's  estate,  when  all  credi* 
pounds ;  and  every  such  bank-  tors  who  have  not  proved  their 
nipt,  if  such  produce  shall  pay  debts  may  prove  the  same ;  and 
such  creditors  fifteen  shillings  in  the  commissioners  at  such  meet- 
the  pound  or  upwards,  shall  be  ing,  after  taking  such  audit  as 
allowed  and  paid  as  aforesaid  herein-before  directed,  shall  or- 
ten  pounds  per  cent.,  provided  der  the  balance  in  the  hands  of 
such  allowance  shall  not  exceed  the  assignees  to  be  forthwith 
six  hundred  pounds ;  but  if  such  divided  amongst  such  of  the  cre- 
produce  shall  not  pay  such  credi-  ditors  as  shall  have  proved  their 
tors  ten  shillings  in  the  pound,  debts  \  and  such  second  dividend 
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1836«        in  the  pound.     The  bankrupt  had  obtained  his  certi- 

*"■""        ficate.    He  was  a  hotel  keeper,  and  had  been  employed 

'Cooi>ER.       by  ^6  assignees  on  behalf  of  the  estate  to  carry  on 

In  the  matter  ^]^q  business  of  the  hotel  for  the  benefit  of  the  estate, 

CooFu.       aud  while  so  doing  becakne  indebted  to  the  assignees  in 

38321 ;   but  he  claimed  a  debt  of  2,0001  against  the 

estate,  which  was  disputed  by  the  assignees,  who  stated 

that  these  claims  prevented  ¥rinding  up  the  estate. 

Mr.  Twiss  and  Mr.  Hindes^  for  the  bankrupt,  con- 
tended that  the  dividend  was  advertised,  and  considered 
fimal ;  and  that  being  so  advertised  under  section  IQJ). 
it  was  final  within  the  meaning  of  the  deciaons,  to 
entitle  the  bankrupt  to  his  allowanoe,  even  though  some 
of  the  estate  should  be  outstanding,  which  is  not  ad- 
mitted in  this  case.  Ex  parte  Sikes  (a),  where  the 
allowance  was  refused,  only  nine  months  had  elapsed 
from  issuing  the  fiat,  and  new  creditors  might  have 
come  in. 

Mr.  Swanstan  and  Mr.  Bacon^  contrd :  —  This  cannot 
be  a  final  dividend,  as  the  3QQL  owing  fi'om  the  bank- 
rupt is  outstanding;  and  the  commissioner  has  not 
declared  that  this  is  a  final  dividend,  as  is  clear  from 
inspecting  the  proceedings ;  and  in  ex  parte  Surridge  (6), 


shsU  be  final,  unless  any  action 
at  law  or  suit  in  equity  be  de- 
pending, or  any  part  of  the  estate 
be  standing  out,  not  sold  or  dis- 
posed of,  or  unless  some  other 
estate  or  effects  of  the  bankrupt 
shall  afterwards  come  to  the  as- 
signees, in  which  case  they  shall, 
as  soon  as  may  be,  convert  such 
estate  and  effects  into  money. 


and  within  two  calendar  months 
after  the  same  shall  be  so  con- 
verted divide  the  same  in  man- 
ner aforesaid." —  6  Geo.  4.  c.  1 6. 
s.  109. 

(a)  Ex  parte  SUceMy  1  Atk.  808. 

{b)  Ex  parte  SwridgCy  Moni. 
j-  Mac.  2S7;  and  see  ex  parte 
Mhichmf  Mont*  Sf  Mac.  135. 
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correcting  tx  parte  Davit  (a)  j  it  was  decided  that  no        1836.. 
allowance  was  payable  till  after  final  dividend.  

Ex  patU 

Per  Curiam :  —  This  is  a  question  under  6  Geo.  4  1^  Ae  oiatter 
€.16.  8.128..     The  bankrupt  has  obtained  his  certi-       Coopbb. 
ficate  (^),  and  a  dividend  of  12s.  6d.  in  the  .pound  has 
been  paid.     The  128th  clause  is  general^  but.it  has 
been   decided   that  if   the  second  dividend   declared 
under  section  109.  be  not  finals  that  the  bankrupt  shall 
not  be  entitled  to  his  allowance  under  section  128.     It 
has  also  been  decided  that  a  dividend  is  not  final  unless 
declared  by  the  conunissioners,  and  advertised  in  such 
a  manner  as  to  make  it  apparent  that  a  final  dividend  is 
actually  intended.     The  reason  no  allowance  or  per- 
ceAtage   is]  paid   till  after  final  dividend  is,  because 
till  then  it  is  unknown  what  the  dividend  will  be,  and 
there  may  be  creditors  who  may  not  come  in  till  the 
final  dividend  meeting.     The  question  now  is,  whether 
the  second  dividend,  as  declared  in  this  case,  was  de- 
clared as  a  final  dividend  within  the  decisions  to  entide 
the  bankrupt  to  his  allowance  or  per-centage  ?     It  is 
not  necessary  that  the  word  ^^  final "  should  be  used,  if 
it  appear-  firom  the  state  of  the  proceedings,  and  the 
mod6  in  which  the  declaration  of  dividend  is  made,  that 
it  was  intended  to  be  final.     It  appears  to  the  Court 
that  such  18  the  fiSu^t  here,  and  that  the  dividend  is 
su6iciently  final  to  entitle  the  bankrupt  to  his  allow- 
ance, though  it  may  not  be  final  for  the  purpose  of 
preventing  subsequently  accruing  property  firom  being 


(c)  Ex  parte  Davis,  Mont,  ^  no  final  dividend ;  and  see  the 

Mac,  36.    But  ex  parte  Surridge  argument  in  ex  parte  GMt. 

is  doubted  in  ex  parte  Gibbs,  (b)  Ex  parte  Pavei^  S  GL  ^  J. 

Mont.  105,  where  the  allowance  68, 358. 
was  made,  though  there  bad  been 
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1836.        distributed,  no  dividend  being  final  in  that  sense.     It 

does  not  appear  to  the  Court  that  the  claim  of  the 

CoopEB.       assignees  against   the  bankrupt  for  368/.,  said  to  be 
lo  the  matter  outstanding  in    his   hands,  prevents   his   claiming  his 
Cooper,       allowance;  the  assignees  may  set  off  that     The  bank- 
rupt having  a  claim  against  the  assignees  for  2,0002. 
cannot  affect  this  question. 


If  the  bankrupt 
owes  money  to 
the  Msignees, 
the  Court  will 
order  it  to  be 
set  off  against 
hia  allowance. 


Declare  the  dividend  final,  for  the  purpose  of  entitling 
the  bankrupt  to  his  allowance ;  and  declare  the  bank- 
rupt entitled  to  an  allowance  of  500/.,  subject  to  an 
inquiry  relative  to  3682.,  alleged  to  be  due  firom  him  to 
the  assignees.  If  so  due,  order  the  difference  only  to  be 
paid  the  bankrupt  at  present,  and  the  balance  abide  the 
result  of  the  inquiry.  Reserve  further  directions  and 
costs. 


C.  of  R. 

Jidy  19, 

1835. 

If  A.  agrees  to 
procure  from  C. 
a  lease  for  B., 
this  is  within 
6  Geo.  4.  c.  16. 
sect.  75  or  76. 
[See  other 
points  in  the 
maigins/ms^ea.] 


Ex  parte  BENECKE.  —  In  the  matter  of  PEARSON. 

1  HE  petitioner  and  the  bankrupt  were  both  manufac- 
turing chemists.  The  petitioner  was  in  possession  of  a 
manufactory  and  premises  at  Deptford,  and  by  an  agree- 
ment between  the  petitioner  and  the  bankrupt,  dated 
July  30, 1833^  the  petitioner  covenanted  with  the  bank- 
rupt that  he  (petitioner)  would,  on  or  before  September 
1833,  procure  Edmonds,  the  ground  landlord,  to  grant 
the  bankrupt  a  lease  of  the  premises  for  eighteen  years 
from  December  1832,  and  that  he  would  deliver  up 
possession  of  the  stock  and  premises  in  August  1833 ; 
and  the  bankrupt  covenanted  that  he  would  accept  the 
lease  without  inquiring  into  the  lessor's  title,  would  take 
possession  in  August  1833,  and  would  execute  a  bond 

13 
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for  3,200t,  by  instalments  of  1,100Z.,  l,100i,  and  1,000/.,  1836. 
and  another  for  6,000/.,  payable  five  years  from  the  1st  , 
of  August  1833;  and  that,  for  securing  payment  of  the  Benecke. 
bonds,  he  would  execute  a  mortgage  to  the  petitioner  ^^  '*'®  matter 
of  the  premises ;  and  each  party  bound  himself  to  the  Pearsok. 
performance  of  this  agreement  in  a  penalty  of  2,000/. 
as  liquidated  damages.  These  bonds  were  accordingly 
given,  and  the  bankrupt  took  possession  of  the  manu- 
factory at  Deptford,  and  the  lease  was  preparing,  when 
Edmondsy  the  landlord,  died,  leaving  infant  children, 
and  the  property  being  gavelkind  created  difficulties 
about  the  lease,  which  retarded  it  some  time,  and  the 
bankrupt  falling  into  pecuniary  embarrassments  took 
no  steps  to  procure  the  execution  of  the  lease.  The 
first  instalment  for  1,000/.  became  due,  but  was  not 
paid,  whereon  the  petitioner  brought  an  action  in  the 
exchequer,  and  obtained  a  verdict,  and  damages  were 
assessed  the  16th  of  June  1835.  The  bankrupt  filed 
a  bill  in  Chancery  against  the  petitioner,  to  have  the 
agreement  set  aside,  on  the  ground  that  the  petitioner 
was  unable  to  procure  the  lease,  as  he  had  agreed  to  do, 
owing  to  the  death  of  Mr.  Edmonds,  and  the  property 
being  gavelkind,  and  his  heirs  being  infants,  and  be- 
cause the  only  lease  which  could  be  granted  was  one 
witli  restrictive  covenants,  and  that  such  a  lease  was 
not  within  the  meaning  of  the  agreement  The  bill 
contained  an  offer  to  pay  the  petitioner  what  should  be 
found  due  for  ground  rent  and  for  occupation  rent; 
and  it  prayed  to  have  the  agreement  cancelled,  and 
for  an  injunction  to  stay  the  action  at  law  in  the  mean- 
time. The  injunction  was  moved  for  before  the  Vice 
Chancellor,  and  refused. 

On  the  19th  of  June  1835  a  fiat  issued  against  Pear" 
sauy  on  an  act  of  bankruptcy  committed  on  the  18th  of 
June  1835. 
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1836;  The '  petitioner  pres^ited  a  petition  under  0  Gea  4. 

J]~V  a  16,  s.  75.  (a),  praying  that  the  assignees  might  electa 

BsNscKE.  and  that  if  they  rejected  the  agreement  they  might  be 

Id  the^tter  Qj^d^j^  |^  dehver  np  possession. 

Pbaesok. 

July  30,  Mr.  HvU  for  the  petition. 

1835. 

Mr.  Swanstan  and  Mr.  Sidebottom  for  the  assignees : — 
This  is  not  a  case  within  section  75»  as  the  petitioner  is 
not  a  ^'  lessor"  within  the  act;  he  only  undertakes  to 
procure  a  lease  from  another.  Another  objection  is, 
the  petitioner  is  unable  to  procure  any  leaae,  except  one 
with  a  covenant  against  alienation. 

Per  Curiam : — If  the  petitioner  has  agreed  to  do  that 
which  he  cannot  do»  and  the  assignees  elect  tck  abide  by 
the  agreement,  then,  as  the  petitioner  submits  to  the 
jurisdiction  of  this  Court  by  his  present  petition,  we 
shall  find  no  difficulty  in  giving  the  assignees  the  fullest 

(o)  *  That  any  bankrapt  entitled  aforesaid;  and  if  the  assignees 
to  any  lease  or  agreement  for  a  shall  not  (upon  bang  thereto  re- 
lease, if  the  assignees  accept  the  quired)  elect  whether  they  will 
same,  shall  not  be  liable  to  pay  accept  or  decline  such  lease  or 
any  rent  accruing  after  the  date  of  agreement  for  a  lease,  the  lessor 
the  commission,  or  to  be  sued  in  or  person  so  agreeing  as  afora> 
respect  of  any  subsequent  non-  said,  or  any  person  entitled  un- 
obserrance  or  nonperformance  der  such  lessor  or  person  so 
of  the  conditions,  covenants,  or  agreeing,  shall  be  entitled  to  ap- 
agreements  therein  contained;  ply  by  petition  to  the  Lord  Chan- 
and  if  the  assignees  decline  the  cellor,  who  may  order  them  so 
same,  shall  not  be  liable  as  afore-  to  elect  and  to  deliver  up  such 
saidy  in  case  he  deliver  up  such  lease  or  agreement,  in  case  tbey 
lease  or  agreement  to  the  lessor,  shall  decline  the  same,  and  the 
or  such  person  agreeing  to  grant  possession  of  the  premises,  or 
a  lease,  within  fourteen  days  after  may  make  such  other  order 
he  shall  have  had  notice  that  the  therein  as  he  shall  think  fit."— 

■ 

assignees  shall  have  declined  as  ~B  Geo.  4.  c.  16.  s.  75. 
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relief.     The  objection-  to  the  jjoriadictibn  is  not  good.        1886. 
This  ia  an  ^^  agreeneaatfor  a  lease,"  by  ithoever  made;        ' 
besides  which,  section  76  (a)  comes  in  to  assist  our  jnris^      Bsmeckb. 
diction.     If  it  be  clear  that  an  agreement  is  one  which  "^  the  matter 
equity  would  not  enforce,  this  Court  would  not  make      Peabsok. 
any  order  under  section  75  or  76.     If  the  assignees 
elect  to  take^  and  the  petitioner  cannot  perform  his 
agreement,  the  costs  of  this  petition  would  fall  on  him. 

After  much  discussion,  the  following  order  was  made 
in  Court,  being  understood  to  be  a  sort  of  compromise : 
— The  assignees  declining  the  agreement,  let  them  de- 
liver up  possession  of  the  premises ;  let  the  agreement 
be  cancelled;  and  let  the  petitioner  deliver  up  the 
bonds  within  a  week. 

Mr.  Hull  now  moved  to  vary  the  minutes  of  the  order  Nov.  4, 
in  this  matter,  by  adding  the  words  "  without  prejudice  1835. 
to  any  proof  or  remedy  the  petitioner  may  have  under 
the  fiat  or  otherwise."  He  stated  that  the  petitioner 
had  been  before  Mr.  Commissioner  Fane,  and  tendered 
proof  on  the  bonds,  and  for  the  2,000^  penalty,  which 
was  not  allowed  on  account  of  the  words  of  the  order. 

Mr.  Stoanstan  and  Mr.  Sidebottomy  contra :  — The  pro- 
posed alteration  ought  not  to  be  made.     K  tbe  Court 

(a)  That  if  any  bankrupt  shall  don  the  same,  shall  be  entitled 

have  entered  into  any  agreement  to  apply  by  petition  to  the  Lord 

for  the  purchase  of  any  estate  or  Chancellor,  who  may  thereupon 

interest   in    land,   the    vendor  order  them  to  deliver  up  the 

thereof,  or  any  person  claiming  said  agreement,  and  the  poises- 

under  him,  if  the  assignees  of  sion  of  the   premises,  to    the 

such  bankrupt  shall  not  (upon  vendor  or  person  claiming  under 

being    thereto    required)    elect  him,  or  may  make  such  other 

Hhether  they  will  abide  by  and  order  therein  as  he  shall  think 

execute  such  agreement,  or  aban-  fit." —  6  Geo.  4.  c.  16.  s.  76. 
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1836.  intended  to  exclude  proof,  of  course  the  minutes  cannot 

"""""  be  varied.     If  the  Court  did  not  so  intend,  and  the 

b'enecke.  commissioner  rejects  the  proof  improperly,  the  parties 

In  the^  matter  ^lay  appeal, 


Pearson. 


The  Chief  Judge  :  —  The  Court  did  not  intend,  nor 
does  the  act  enable  the  Court,  to  affect  the  proof.  The 
addition  of  the  words  proposed  is  only  carrying  the 
intent  of  the  Court  into  effect  My  note  of  the  order 
has  the  words  "  deliver  up,"  not  **  cancel ;"  but  the 
registrar's  note  is  "  cancel." 

Sir  John  Cross:  —  I  was  not  aware  that  the  word 
**  cancel  *'  or  "  annul "  formed  part  of  the  order  of  the 
Court.  We  have  power  to  make  "  such  other  order  as 
may  be  just;"  but  that  is  between  the  parties  before  the 
Court;  that  is,  the  creditor  or  landlord  and  the  as- 
signees. But  the  bankrupt  was  not  before  the  Court; 
and  if  we  order  the  agreement  "  to  be  cancelled,"  what 
remedy  will  the'  bankrupt  have  in  case  his  fiat  is 
annulled  ? 

Sir  George  Rose :  —  The  word  **  cancel "  I  apprehend 
would  only  affect  the  assignees,  and  would  not  hiut  the 
bankrupt,  who  was  no  party  to  the  order. 

Order  varied  by  omitting  the  words  "cancelled  or 
annulled,"  and  adding  "  without  prejudice  to  any  proof 
or  remedy  of  the  petitioner  under  the  said  fiat  or 
otherwise." 

The  order  therefore  stood  thus:  —  The  assignees 
declining  the  agreement,  let  them  deliver  up  possession 
of  the  premises ;  let  tlie  petitioner  deliver  up  the  bonds 
and  agreement  within  a  week,  without  prejudice  to 
any  proof  or  remedy  of  the  petitioner  under  the  fiat  or 
otherwise. 
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Tlie  petitioner  then  went  before  the  commissioner,        1836. 

and  claimed  to  prove ;  1st,  for  2,00021  as  the  penalty  for        *""" 

1       /.  .  *  rf  Sx  parte 

breach  of  the  agreement ;  2d,  2,000/.  for  rent  for  use      Bbnbcu. 

and  occupation  of  the  premises  in  question ;  3d,  1,6822.  '°  ****  matter 

for  damages  and  costs  under  the  action  in  the  Exche-      Pbabsom. 

quer;  4th,  2,0957.  for  dilapidations;  and,  5th,  400/.  for 

ground  rent.     The  commissioner  rejected  these  proofs : 

the  1st,  because  there  was  no  debt  on  which  an  action 

could  be  maintained ;  the  2d,  because  it  was  for  damages 

under  the  agreement  which  was  annulled;  the  dd,  as 

being  for  damages  not  liquidated  at  the  bankruptcy; 

and   the  4th  was   rejected   unless   the   dd   claim  was 

waived.     Tliis  was  a  petition  for  leave  to  prove  these 

different  sums. 

Mr.  Temple  and  Mr.  Hall  for  the  petition.  Jul*^  19^ 

1836. 
Mr.  Stoanstan,  Mr.  Sidebottomj  and  Mr.  Stintan  for  the 

assignees :  — 

First.  The  Court  has  no  jurisdiction  to  make  the  order 
prayed;  the  Court  never  had  jurisdiction  to  make  the 
former  order.  The  6  Geo.  4.  c.  16.  s.  75.  only  applies 
between  lessor  and  lessee ;  it  was  decided  in  Yottn^  v. 
Taylor  (a)  that  it  did  not  extend  to  the  case  of  lessor 
and  assignee  of  lessee. 

At  present,  independently  of  the  bonds,  the  Court 
cannot  order  any  proof  to  be  made.  The  proofs  ten- 
dered were  such  as  the  commissioner  was  bound  to 
reject,  according  to  well  established  law ;  and  this  Court 
cannot  order  a  proof  to  be  made  which  the  commis- 
sioner is  bound  to  reject.  So  far  as  a  debt  being  prove- 
able  is  concerned,  this  Court  has  no  higher  or  other 
jurisdiction  than  the  commissions.    [Sir  John  Cross: — 

(a)  Young  v.  Taylor,  2  Moore,  540,     See  ex  parte  IVarwick, 
Buck,  3S6. 
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.1836.        A  debt  on  an  equitable  mortgage  is  such  as  the  coimnis- 
J"      '        sioner  does  not  allow  to  be  proved,  if  the  party  retains 
Benscke.      his  security;  this  Court  allows  it,  orders  a  sale,  and 
0™*"**^  directs  a  proof  for  the  residue.]    The  latter  part  of  such 
Pbaeson.      order  is  unnecessary.     If  the  mortgagee  think  fit  to 
realize  his  security  by  the  aid  of  another  Court,  (instead 
of  coming  here,  which  is  more  convenient,)  he  would 
have  a  strict  l^al  right  to  prove  for  the  residue^  with- 
out any  order  of  this  Court 

In  this  case,  if  the  Court  has  any  other  jurisdiction 
than  the  commissioner,  it  must  be  under  section  76, 
which  was  passed,  not  to  enable  proofs  to  be  made^  but 
to  relieve  the  bankrupt.  [The  Chief  Judge  :  —  And 
also  to  assist  the  intended  vendor,  who  otherwise  might 
be  unable  to  recover  his  property  fix)m  an  irresponsible 
person.]  Sections  75  and  76  are  confined  to  agree- 
ments, and  do  not  authorize  the  Court  to  do  what  in 
effect  is  allowing  a  compensation  out  of  the  bankrupt's 
estate.  [Sir  John  Cross : — If  you  had  money  instead  of 
your  bonds,  could  not  the  Court,  on  ordering  the  agree- 
ment to  be  delivered  up,  order  you  to  refund  part  of  the 
money,  if  just  so  to  order?]  Not  unless  the  landlord 
comes  for  an  order  under  clause  75.  [The  Chief 
Judge  :  —  It  is  not  imperative  on  the  Court  to  annul 
the  agreement  entirely,  on  ordering  possession  to  be 
given  up.] 

Then  the  existence  of  the  bonds  can  give  the  Court 
no  jurisdiction.  The  bonds  cannot  be  enforced  when 
the  property  for  pa3mient  of  which  they  were  the  con- 
sideration is  taken  back  by  the  vendor.  If  the  debt  on 
the  bonds  is  not  proveable  according  to  the  rules  of  law 
and  bankruptcy,  then  the  Court  cannot,  in  return  for 
prevenlmg  such  proof,  enable  a  party  to  prove  a  debt 
not  pn>perly  proveable. 

If  ihc  Court  had  jurisdiction,  it  has  exhausted  it  by 
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the  order  already  pronounced :  the  words  of  clause  75  1836. 
are  '*  or  make  such  other  order  f '  the  Court  has  made  — 
<<  such  other  order/*  and  can  do  no  more.  Bbneckb. 

Second.  If  the  Court  has  jurisdiction,  it  cannot  be  ^"  the^  matter 
exercised  as  asked.  It  appears  from  the  affidavits  that  Pearson. 
the  petitioner  could  not  complete  his  contract,  and 
therefore  the  bankrupt  is  the  party  entitled  to  ccHoapen- 
sation  for  its  nonperformance,  the  losses  which  both 
parties  have  incurred  having  arisen  from  that  fault  of 
the  petitioner  in  having  hastily  undertaken  to  obtain  a 
lease  which  he  had  not  the  means  of  procuring  to  be 
granted. 

Mr.  Temple  in  reply : — 

First.  As  to  jiurisdiction.  The  Court,  having  nullified 
the  bonds  by  which  the  petitioner  could  have  enforced 
a  demand  for  9,000/.,  surely  can  permit  him  to  prove 
any  sum  short  of  that;  the  claim  for  dilapidations  is 
stronger  than  that  for  an  occupation  rent  Surely  when 
the  property  is  delivered  back  to  the  petitioner,  he  is  ^ 
entitled  to  have  it  restored  in  its  original  good  con- 
dition. If  the  bankrupt  had  set  aside  the  agreement  in 
equity,  he  must  have  restored  the  property  in  statu  quOj 
even  if  he  was  not  entitled  to  occupation  rent.  By  the 
form  of  the  order  the  Court  expressly  avoids  the  objec- 
tion of  having  exceeded  its  jurisdiction. 

Second.  As  to  the  facts.  The  affidavits  do  not  at- 
tempt to  impute  the  non-completion  of  the  contracts  to 
the  restrictive  covenants ;  they  rely  on  the  infancy  of 
the  parties  as  an  objection  to  granting  the  lease^  an 
objection  which  is  not  valid. 

The  Chief  Judge  : — 

Assuming,  as  we  are  entitled  to  do»  that  the  petitioner 
was  in  a  condition  to  make  out  the  title  which  he  cove* 

z  z  2 
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1836.        nanted  with  the  bankrupt  to  do;   assuming  that  the 
""""         premises  have  been  restored  to  him  in  a  deteriorated 

Ex  pwrtc 

BfiNBCKB.      condition,  and  assuming  the   petitioner  to  have  been 
In  the  matter  j^^p^  ^^^  ^f  possession  of  the  premises  by  the  occupation 

PsABsoN.  of  the  bankrupt  under  the  agreement  down  to  the  bank- 
ruptcy; and  assuming  that  the  only  reason  why  the 
petitioner  has  not  performed  his  part  of  the  agreement 
is  the  insolvency  of  the  bankrupt;  then  justice  requires 
that  the  petitioner  should  be  placed  in  as  good  a  situa- 
tion as  that  in  which  he  would  have  been  if  the  bankrupt 
had  voluntarily  abandoned  the  agreement,  and  the 
petitioner  had  acquiesced  therein. 

It  may,  indeed,  be  impossible  to  replace  the  petitioner 
in  as  good  a  situation  as  he  was  iii  before  the  contract, 
or  for  him  to  recover  the  connexions  and  business  which 
he  then  enjoyed.  So  &r,  however,  as  a  court  of  justice 
can  replace  and  indemnify  him,  so  bi  this  Court  is 
disposed  to  go.  The  judgment  of  the  Court  will  not 
proceed  on  the  ground  that  the  commissioner  has  acted 
erroneously  in  rejecting  these  proofi,  which  were  ten- 
dered on  the  bonds  which  depended  on  the  agreement, 
and  when  that  was  annulled  the  bonds  fell  with  it.  The 
proof  tendered  for  occupation  rent  was  properly  re- 
jected, because  that  could  have  been  claimed  before  the 
commissioner  upon  such  an  implied  agreement  only  as 
placed  the  petitioner  and  bankrupt  in  the  situation  of 
landlord  and  tenant;  but  the  presumption  of  the  ex- 
istence of  any  such  implied  agreement  was  excluded  by 
the  existing  written  contract  The  sum  sought  to  be 
proved  for  dilapidations  was,  as  it  came  before  the 
commissioner,  a  claim  for  damages  not  liquidated  at 
the  bankruptcy,  and  he  properly  exercised  jurisdiction 
in  rejecting  such  proof.  The  claun  for  ground  rent 
could  not  be  sustained  before  the  commissioner  when 
tendered.     Tliis  Court,  therefore,  does  not  impeach  the 
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decision  of  the  commissioner  in  rejecting  these  proofs,  1836^ 
but  considers  it  has  by  its  own  order  prevented  the  peti-  " 
tioner  establishing  any  proof  before  the  commissioner,  Bbneckb! 
and  that  it  ought  to  take  care  that  no  injustice  arises  ^°  ^^®  matter 
from  the  form  of  that  order.  The  Court  must  now  de-  P£ae«on. 
cide  as  if  it  were  hearing  the  first  petition  presented, 
calling  on  the  assignees  to  elect.  What  then  was  the 
state  of  things  when  tliat  petition  came  on  to  be  heard  ? 
The  assignees  were  in  possession  of  the  premises,  which, 
according  to  their  own  statement,  it  would  have  been  a 
loss  to  them  to  retain :  on  tlie  other  hand,  the  petitioner 
then  had  ia  right  under  the  terms  of  the  contract  to 
have  proved  for  9,0002.  upon  the  bonds.  It  would  be 
most  unjust  to  put  an  end  to  the  agreement,  and  at  the 
same  time  deprive  the  petitioner  of  his  right  to  prove 
on  the  bonds,  and  merely  give  him  back  the  premises, 
with  the  loss  of  intermediate  profits.  It  has  been  con- 
tended, however,  that  whatever  may  be  the  justice  of 
the  case,  the  Court  has  only  jurisdiction  to  order  the 
assignees  to  elect  as  to  the  lease,  and  to  order  them  to 
deliver  it  up  if  they  reject  it.  Now  the  statute  expressly 
authorizes  the  Court  to  make  such  other  order  therein 
as  it  shall  think  fit ;  and  there  can  be  no  doubt  that  the 
legislature  intended  that  such  an  order  might  be  made 
as  would  do  complete  justice  between  the  parties  ac* 
cording  to  the  rules  of  bankruptcy.  Before  any  order 
was  pronounced  in  this  case,  the  petitioner  was  clearly 
entitled  to  prove  on  the  bonds ;  then  the  Court  inter- 
poses, and  orders  the  bonds  to  be  delivered  up,  without 
prejudice  to  any  question  of  proof.  It  appears  to  me 
to  be  within  the  scope  of  that  order  to  confer  on  the 
petitioner,  in  lieu  of  that  proof  of  which  it  so  deprives 
him,  such  right  of  proof  as  justice  requires.  To  what- 
ever extent  a  court  of  equity  would  go  in  putting  an 
end  to  an  agreement,  to  that  extent  the  statute  gives 
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1836.        this  Court  power  to  go  in  ordering  a  proof.     In  the 

bill  in  equity  to  set  aside  the  agreement  the  bankrupt 

Bevzckir.  admitted  by  his  offer  that  he  was  bound,  in  equity,  to 
In  the  matter  make  good  the  loss  of  the  petitioner,  so  &r  as  that  arose 
Pearbon.  from  the  bankrupt's  occupation.  It  is  also  equitable 
that  the  premises  should  be  delivered  up  in  as  good  a 
condition  as  they  were  in  when  the  bankrupt  entered 
into  possession :  what  that  condition  was  must  be  matter 
of  inquiry,  as  the  bankrupt  may  have  made  great  im- 
provements. There  must,  therefore^  be  an  inquiry  as  to 
what  will  be  a  reasonable  compensation  for  the  occupa- 
tion and  deterioration  of  the  premises,  and  the  petitioner 
must  be  allowed  to  prove  the  amount  of  ground  rent 
he  has  paid  while  out  of  possession.  I  am  anxious  that 
in  exercising  all  the  powers  given  the  Court  by  the 
legislature^  the  petitioner  may,  as  near  as  possible,  be 
placed  in  as  good  a  situation  as  he  was  in  when  the 
agreement  was  executed. 

Sir  John  Cross : — If  the  petitioner  had  tendered  pnx^ 
upon  his  bonds  before  he  applied  to  this  Court  nothing 
could  have  defeated  his  claim,  for  the  only  ground  on 
which  it  could  have  been  met  would  have  been  that  the 
agreement  failed  from  the  default  of  the  petitioner.  I 
think  the  agreement  did  not  so  fail ;  but,  however  that 
may  be,  no  injury  had  accrued  to  the  estate  of  the 
bankrupt  up  to  the  time  of  the  bankruptcy  from  any 
difficulty  in  completing  the  agreement,  whichever  party 
was  the  cause  of  such  difficulty.  The  bankrupt  enjoyed 
the  use  of  the  premises  as  fully  and  beneficially  as  be 
could  under  any  circumstances:  it  is  the  bankruptcy 
which  has  put  an  end  to  the  contract.  It  appears  that 
the  bankrupt  was  very  willing  that  the  contract  should 
not  be  performed,  as  he  was  not  to  pay  the  money  se- 
cured by  his  bonds  till  the  title  was  completed ;  and  he 
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determined  to  delay  that  as  long  as  he  possibly  could,        1836. 
and  keep  possession  without  paying.     The  order  made        — • 
by  this  Court  did  not,  as  has  been  alleged,  expend  its      Benbcke. 
jurisdiction:    it  was  made  "without  prejudice  to  any  ^°  the  matter 
proo^''  and  the  question  now  is  the  amount  of  such      Peaeson. 
proo^  that  is>  how  far  can  the  respondents  cut  down  the 
sum  for  which  the  bankrupt  was  originally  entitled  to 
prove  ?  The  petitioner  is  willing  to  give  up  his  secu- 
rities on  being  admitted  to  prove  for  so  much  as  will 
indemnify  him  in  respect  of  occupation  rent,  ground 
rent,  and  dilapidations ;   and  it  appears  to  me  that  the 
Court  has  jurisdiction  to  allow  the  proof  on  these  par- 
ticulars. 

Sir  George  Rose : — 

Upon  the  best  consideration  I  can  give  this  case,  I 
think  the  petitioner  entitled  to  prove  for  dilapidations. 
We  now  consider  the  question  as  if  it  came  before  us 
on  the  petition  for  the  assignees  to  elect :  at  that  time 
the  petitioner  was  in  a  condition  to  prove  upon  his 
bonds ;  but,  then,  he  must  have  recognized  the  agree- 
ment, and  have  been  content  to  abide  by  it  Now,  these 
bonds  on  which  the  petitioner  had  a  legal  right  to  prove 
give  the  Court  jurisdiction  to  work  out  the  justice  of 
the  case. 

Independently  of  what  can  be  accomplished  by  regular 
proof,  this  Court  has  always  had  an  equitable  discretion 
to  direct  a  party  to  be  admitted  a  creditor  under  a 
bankruptcy;  and  cases  continually  occur  in  which, 
although  a  commissioner  may  have  been  justified  and 
correct  in  rejecting  a  proof,  yet  the  Court  has  made  an 
order  allowing  such  proof  to  be  admitted.  There  are 
two  ways  of  looking  at  this  question: — Is  this  Court 
bound  by  the  act,  in  dealing  between  a  stranger  and  the 
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1836.       estate,  to  act  as  a  commissioner  could  only  ?  or,  Can  the 
'  Court  act  as  a  court  of  equity  would  under  the  circum* 

E»  parte  t 

Beneckb.      Stances?   It  appears  to  me  the  Court  ought  not  merely 

Id  the  matter  ^  administer  legal,  but  also  equitable  rights.  This  is 
PbAmBON.  no  vague  or  undefined  jurisdiction ;  it  is  guided  by  the 
same  principles  which  govern  courts  of  equity ;  and  this 
Court  considers  what  was  the  situation  of  the  parties 
when  the  act  of  bankruptcy  took  place  and  the  fiat 
issued.  A  bill  was  filed  in  equity  to  set  aside  the  con- 
tract in  question,  in  which  he  tendered  compensation 
(which  he  was  obliged  to  do)  for  use  and  occupati(»], 
including,  collaterally,  dilapidations.  Bankruptcy  having 
called  for  the  interference  of  this  Court,  it  ought  to 
act  upon  the  same  principles  as  those  on  which  the 
Court  of  Chancery  would  have  acted  if  the  suit  had 
proceeded.  The  question  then  is,  what  would  equity 
have  done  ?  The  petitioner  has  no  l^al  claim  for  use 
and  occupation,  because  the  express  agreement  between 
the  parties  negatives  any  implied  one;  therefore  the 
commissioner  cannot  admit  the  proof.  But  it  is  every 
day's  practice  for  this  Coiurt  to  interfere  to  direct  a 
proof  to  be  received,  which  a  commissioner,  in  the  exer- 
cise of  his  jurisdiction,  has  properly  rejected.  This 
Court  certainly  has  a  power  to  direct  the  proof  of  a 
creditor  to  be  received  upon  equitable  terms,  and  in 
this  case  ought  to  direct  a  proof  for  occupation,  ground 
rent,  and  dilapidations.  Mr.  Swanttan  has  said  that  he 
sincerely  entertains  doubts  of  this  Court  having  such 
jurisdiction, — doubts  which  are  entitled  to  respect:  but 
even  if  the  view  I  take  is  not  sound,  other  grounds  are  not 
wanting  on  which  the  order  of  this  Court  might  be  sus- 
tained within  the  more  ordinary  jurisdiction  of  this  Court. 
No  doubt  the  difficulty  mentioned  by  Mr.  SwandoR 
exists  as  to  the  proof  being,  in  fact,  for  unliquidated 
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damages;  but  that  has  often  been  got  rid  of  or  passed        18S6. 
over.     In   Uttersan  v.  Vernon  {a)  it  was  decided  that         — — 
where  a  creditor  has  a  demand  which  in  ordinary  cases      Bemecu. 
would  be  considered  damages,  but  is  capable  of  valuer  '"  the  matter 
tion  without  the  intervention  of  a  jury,   the  debt  is      Pbarson. 
proveaUe.     I  think,  therefore,  upon  both  grounds  the 
order  must  stand  as  pronounced;  but  no  costs  can  be 
given  in  such  a  case  as  the  present 

In  drawing  up  the  minutes  of  the  order  Mr.  Swanslon 
contended  that  the  officer  in  taking  an  account  of  di- 
lapidation ought  to  set  off  against  them  the  improve- 
ments made  by  the  bankrupt 

Mr.  Tempk  assented,  if  such  improvements  were 
described  in  the  order  as  *^  lasting  improvements,"  and 
contended  that  the  order  as  proposed  would  lead  to 
interminable  disputes  and  expences ;  and  suggested  that 
the  formal  words  of  a  decree  in  equity  on  a  mortgage 
should  be  used,  these  having  a  definite  and  recognized 
signification. 

The  Court  did  not  accede  to  this,  on  which — 

Mr.  Temple  wished  to  abandon  the  claim  and  inquiry 
as  to  dilapidations. 

Mr.  Sivanston  objected  to  the  order  being  taken  other- 
wise than  as  already  pronounced. 

Mr.  Temple  objected  to  the  petitioner's  relief  being 
affected  by  a  claim  of  the  respondents  which  they  had 
not  put  forward  during  the  argument,  and  on  which 
the  counsel  for  the  petitioner  had  not  been  heard. 


(a)  UUerton  v.  Vernon,  3  Ter,  Rep,  539, 
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1636. 

Ex  parte 

Benecke. 

In  the  matter 

of 

Peabson. 
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The  Court,  however,  decided  that  the  petitioner  musr 
take  or  reject  the  whole  order. 

The  order  made  was :  —  Declare  the  petitioner  en- 
titled to  an  occupation  rent  up  to  the  bankruptcy. 
Reference  to  the  registrar  as  to  what  was  due  for  occu- 
pation. The  like  declaration  and  inquiry  as  to  ground 
rent.  Inquiry  as  to  dilapidations,  and  whether  the 
value  of  the  premises  was  increased  when  delivered  up. 
Liberty  to  state  special  circumstances.  Reserve  further 
directions. 


C.  of  R.  Ex  parte  ADAMS.  —  In  the  matter  of  FRIEDMAN. 
July  20, 

.  '  1  HIS  was  a  petition  by  the  solicitor  (who  appeared  in 
cannot,  in  bank-  persou)  for  payment  of  the  balance  of  his  bill  of  costs 
^e  a^^aento  ^7  ^^  assignees.  The  bUl  was  for  an  action  corn- 
pay  lus  bill  if  menced  by  the  assiimees. 

tbey  have  no  .^                   o 


Mr.  Stoanstan  contra. 


Per  Ciariam :  —  The  affidavit  in  support  of  the  petition 
does  not  state  that  the  assignees  have  assets  wherewith 
to  pay  the  bill.  If  the  petitioner  brings  an  action  against 
the  assignees  want  of  assets  under  the  bankruptcy  will 
not  be  an  answer;  in  this  Court  that  is  a  defence*  (a) 
The  petitioner  may  take  an  order  for  payment  of  his 
bill  whenever  the  assignees  have  assets,  or  may  have  an 
inquiry  as  to  whether  in  fact  they  now  have  assets. 


{a)  See  conirh^  ex  parte  Coate»^  1  Mont,  S^  Ayr,  528,  and  the  cases 
there  dted. 
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Ex  parte  POWNALL.— In  the  matter  of  POWN ALL.      C.  of  R. 

July  20, 

M^  OWN  ALL  was  surety  for  the  payment  of  a  sum  * 

secured  by  bond  to  Messrs.  Aleocander  and  Co.,  and  be-  ^^  the  petition 
coming  bankrupt,  the  amount  was  proved  agaimt  his  ^^^^^ 
estate  by  Alexander  and  Co.;  since  which  they  had 
recived  sums  on  account  of  the  debt  from  other  sources. 
This  was  a  petition  by  the  bankrupt,  praying  that  the 
proof  might  be  reduced  by  the  amount  of  the  sums  so 
received. 

Mr.  Sioanston  for  the  petition. 

Mr.  Bethett  for  Alexcmder  and  Co..  consented  to  the 
reduction. 

Mr.  J.  Russell  consented  for  the  assignees. 

Mr.  Watson  consented  for  the  two  sureties. 

Per  Curiam  :  —  This  debt  can  only  be  reduced  by 
consent,  and  with  an  affidavit  that  there  is  no  collusion; 
the  prayer  being  contrary  to  the  law  and  practice  in 
bankruptcy,  as  the  bankrupt  makes  the  application 
instead  of  the  assignees. 

Proof  reduced  by  consent,  the  petitioner  paying  the 

Bta  t\^  nil  rknrfips  fuvrvtHK. 


costs  of  all  parties  served. 


Ex  parte  BRAND  and  others.  —  In  the  matter  of  C.  of  R. 

SMITH.  ^iw.20,23, 

and  24. 

1  HIS  was  a  petition  by  the  assignees,  praying  that       ^  ,   ^1 
several  persons  who  had  proved  fictitious  debts,  which         18S6«  * 
had  i[>een  expunged,  might  pay  the  costs  and  losses  of 
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1886.        and  incidental  thereto,  which  had  fallen  on  the  estate^ 

"~~"        and  deliver  up  the  fictitious  bills  on  which  these  proofr 
JBs  parte 
Beanu        had  been  made. 

and  others.         jj^  November   1831  a  fiat    issued   ainunst  Dnncan 
IB  the  natter 

of  Neil  Smith  on  the  petition  of  Vayghant  his  &ther-in-law, 

^'"*'       on  SnUMs  note  for  500i    It  subsequently  appeared  that 

Where  A.  com-     •,,-  a..  iii»ii  iao«> 

bines  with  B.,  this  debt  WHS  fictitious,  and  the  bill  made  after  Smm 
^  a.^d:  stopped  payment;  and  a  new  petitioning  creditor's  debt 
to  proye  ficti-      y^^  eventually  substituted. 

tious  debtSy  in 

pursuance  of  a  Vouffhon  had  in  his  possession  numerous  bills  of  ex- 
a  petidon^tnlT'  Change  accepted  by  the  bankrupt  without  consideration, 
not  lie  praying    j,^  order  to  enable  Vaughan  to  deliver  these  bills  to 

that  A.,  B.,  C,  "^     , 

and  D.  may  various  parties,  that  they  might  put  fictitious  proofs  on 

amount  frosts  ^^  proceedings,  and  thus  carry  the  choice  of  assignees 

SbS^d^o^  against  bond  fde  creditors.     The  petition  allied  that 

sequential  to  these  bUls  Were  delivered  by  the  bankrupt  to  Vaughan 

plan.  after  the  bankruptcy,  but  the  Court  was  of  opinion  that 

K  ~^    *^^  ^^  "^  °°*  p™^***- 

quently  ex-  Among  the  fictitious  proofs  thus  made  were  the  fol^ 

pungedy  the 

Court  cannot  lowing;  —  Beeston  for  255/.,  Philpott  for  81  Oil,  Angle 
^i^Mko^"  'or  509iL,  and  Baldwin  for  229i;  and  he  delivered  the 
which  the  proof  dividend  thereon  to  Vauqkan.    Various  other  fictitious 

was  made  to  be  "^  ,  , 

delivered  up,  debts  Were  also  proved  under  similar  circumstances,  and 
were  deliverad  ^^  amount  of  the  whole  of  these  fiaudulent  proofs  was 
S^ hUblS!^  8,252i ;  and  they  were  all  subsequently  expunged.  But 
ruptey.  the  parties  who  made  these  proofs  had  previously  elected 

t» Me mJ^'iw,  Baldwin  and  WiUiams  assignees;  and  the  petition  al- 
P^'  \egeA  that  this  was  done  in  concert  and  collusion  with 

each  other.  Vaughan  afterwards  proved  two  fictitious 
debts  of  4,630/.  and  300/1,  which  were  afterwards  ex- 
punged. WiUiams  subsequently  absconded  with  348/1, 
part  of  the  monies  of  the  estate,  in  his  hands,  and  Baldr- 
win  had  not  accounted  for  a  sum  of  1 12/.  received  under 
the  fiat  and  lent  to  Vaughan^  When  Williams  absconded 
an  order  .was  obtained  for  a  new  choice  of  assignees,  when 


Smith. 
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yauffkatij  Philpott,  and  Angle  attended,  and  diose  Angle        1 836. 

assignee.  — 

In  March  1832  a  dividend  of  2«.  Ad.  in  the  pound       Beand 

was  paid  on  all  the  above  fraudulent  proofs,  t wether  -  ""^  others. 
*\  *^        ^      ®  In  the  matter 

with  the  real  debts  proved  by  the  real  creditors.  of 

In  January  1834  a  person  of  the  name  of  Wekkman 
made  disclosures  which  led  to  examinations  into  the 
validity  of  the  above-mentioned  fraudulent  proofs.  The 
matter  was  adjourned  to  the  Subdivision  Court,  when 
it  appeared  that  Wekhman  accepted  two  bills  for  the 
bankrupt,  one  of  which  was  delivered  to  Baldwin^  who 
proved  on  it :  the  debt  was  expunged.  Baldwin  thereon 
appealed  to  the  Court  of  Review,  and  two  of  the  credi- 
tors presented  a  cross  petition  to  remove  Baldunn  from 
being  assignee.  The  Court  of  Review  confirmed  the 
decision  of  the  Subdivision  Court,  and  ordered  Bald- 
win  to  be  removed.  In  July  l8S4Brasnd9ndL(xwrence9 
the  present  petitioners,  were  chosen  assignees,  and^M^, 
in  consequence  of  what  fell  from  the  Court,  presented  a 
petition  for  his  own  removal,  which  was  ordered  in  No- 
vember 1834.  The  Court  of  Review  ordered  Vavghan 
to  refund  the  dividends  received  under  his  fraudulent 
proofs,  but  he  became  bankrupt  without  having  so 
done. 

BeAdmn  indicted  Welckman  for  perjury  relative  to  his 
evid^ice  touching  the  fraudulent  proofs,  but  unsuccess- 
fully ;  and  Welchnum  being  a  poor  man,  the  assignees 
paid  the  expenoes  of  his  defence,  conceiving  it  identified 
with  the  interests  of  the  estate. 

The  petition  now  before  the  Court  alleged  that  shortly 
afler  the  time  of  issuing  the  commisdon  a  concerted 
plan  was  formed  by  Beeston,  VaughaOj  and  Baldwin  to 
defraud  the  creditors  of  the  bankrupt,  and  that  Angle 
concurred  and  aided  therein ;  and  that  the  acts  herein- 
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1836.        before  mentioned  were  done  by  the  several  persons  in 

'---"~~        pursuance  of  the  same  concerted  plan ;  and  that  great 

BiuMD        ^^^^  ^^^  damage  had  been  sustained  by  the  creditors  by 

and  others,     reason  of  such  fraudulent  concert  and  contrivance,  and 
In  the  matter  -      ,~— 

of  the  acts  done  in  pursuance  thereof.     That  owmg  to  the 

Smith.       fraudulent  proo&  and  choice  of  assignees  the  estate  had 

sustained  the  loss  of  the  348^  with  which  Williams  had 

absconded,  and  of  the  expences  of  removing  him  firom 

being  assignee,  and  that  the  whole  amount  of  such  costs 

<<  had  been  taxed  "  (a)  at  6682. ;  and  that  the  dividend 

on  one  of  the  fraudulent  proo&,  made  by  one  Davies, 

had  not  been  refunded,  he  being  dead. 

The  petition  prayed  that  Baldwin^  Angle^  Vcaighan^ 
BeestoHy  and  PhiJpott  might  respectively  be  ordered  to 
deliver  up  to  the  official  assignee  the  bills  and  notes  on 
which  the  fraudulent  proofs  were  made,  that  they  might 
pay  3482.  with  which  WiUiams  had  absconded,  with  in- 
terest ;  also  the  668/.  costs  occasioned  to  the  estate  by 
the  fraudulent  proofs,  and  also  the  dividends  received 
by  Vauffhan  and  Davies. 

Vauffkan  and  Davies  did  not  appear. 

It  was  attempted  to  be  proved  by  evidence  that 
Vauffhan^  Baldwin^  Beetton^  Philpattj  Angle^  and  the 
others  making  fictitious  proofs  colluded  inter  ge^  but  the 
Court  was  of  opinion  that  such  was  not  proved  to  be  the 
fact,  and  that  the  evidence  went  no  further  than  to 
establish  that  Vaughxm  and  Beeston  had  combined,  and 
Vauffhan  and  Philpotty  and  Vaughan  and  Jngky  &c 

Mr.  J.  BmseOy  Mr.  Bethel^  and  Mr.  O.  Anderdan. 
Baldwin  is  answerable  for  the  loss  to  the  estate  in- 
curred through  the  misconduct  of  WUliamSj  because 

(a)  See  what  Sir  G.  Rose  says  as  to  this  taxation,  fiorlra  page  720. 
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Baldwin  knew  that   the  commission   was  fraudulently  1836. 

working,  and  was  privy  to  WiUiams  retaining  the  348IL  ^ 

In  Wood  y.  IVood  (a)  a  receiver  was  appointed  and  died ;  Baand 

whereupon  the  solicitor  to  the  cause  assumed  to  act  as  in*^he^\naTter 

receiver,  and  sometimes  he  received  the  rents,  while  at  oi 

Smith 
others  he  n^lected  so  to  do^  whereby  some  of  the  rents 

were  lost,  and  Lord  Eldon  considered  the  solicitor  re- 
sponsible for  the  lost  rents.   The  costs  of  the  proceedings 
mentioned  in  the  petition  may  be  ordered  to  be  paid,  it 
being  a  principle  in  bankruptcy  that  costs  may  be  given 
against  all  persons^  whether  strangers  to  the  commission 
or  not,  who  are  guilty  of  any  fraud     [Sir  George  Rose : 
—  That  rule  is  confined  to  costs  properly  so  called.] 
It  was  decided  in  ex  parte  Boyle  {b)  that  the  jurisdiction 
in  bankruptcy  extends  over  every  person  concerned  in 
issuing  a  fraudulent  commission.     If  in  that  case  the 
Court  had  jurisdiction  over  strangers,  is  there  none  in 
the  present  case  ?    [The  Chief  Judge  : — The  power  to 
supersede  at  the  costs  of  the  petitioning  creditor  is  un- 
doubted, and  those  who  identify  themselves  with  him 
render  themselves  amenable  to  the  same  jurisdiction. 
The  first  step  here  is  to  prove   the   principal  party 
liable.]     The  jurisdiction  is  not  always  arrived  at,  even 
in  the  case  adverted  to,  through  the  petitioning  cre- 
ditor ;  thus  in  ex  parte  Paul  (c)  the  assignees  were  made 
to  bear  the  costs  of  superseding,  because  they  delayed  an 
application  to  supersede  an  invalid  commission  till  after 
several  acts  done  by  them.     The  power  of  the  Court 
over  assignees  is  most  extensive ;  the  Court  has  power 
over  them  in  respect  of  all  acts  done  in  the  character  of 
assignees  by  virtue  of  or  under  colour  of  the  commis- 


(a)  Wood  V.  Wood,  4  Russ.  558. 

(b)  Ex  parte  Boyle,  Buck,  247. 
ic)Ex  parte  Paulj  Mont,  t  Mac.  185. 


Skith. 
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1886.  sion.  (a)  Hie  improper  acts  in  question  involve  a  high 
~~^  contempt  of  court;  and  cannot  the  Court  punish  a 
Bbaiid        contempt  ?    In  ex  parte  Lund  (b)  certam  parties  were 

and  othen.    summoned  by  some  commissioners  of  bankrupt  to  at- 
In  the  matter  ^  i  .         , 

of  tend  before  them  to  give  evidence  touching  the  act  of 

bankruptcy :  they  neglected  the  summons ;  whereupon 
Lord  Eldon  ordered  them  to  attend.  [Sir  Geargt  Rate: 
— The  Chancellor  says,  the  commission  must  be  opened. 
The  commissioners  have  not  power  to  enforce  attendance; 
the  power  must  be  somewhere ;  therefore  I  have  it.  But 
this  is  not  the  r^ular  court  for  delivery  up  of  the  bills 
in  question;  the  parties  may  go  to  law  and  bring  an  action 
of  trover.]  In  ex  parte  Cowan  (a)  the  Lord  Chancellor 
gave  relief)  though  an  action  for  damages  might  have 
been  brought  at  law.  In  ex  parte  Cofnxoay  (c)  all  parties, 
including  a  solicitor,  were  drawn  within  the  jurisdiction 
by  fraudulent  conduct  to  which  they  were  accessories. 
This  money  is  part  of  the  estate,  paid  away  improperly. 
Now,  in  equity,  if  a  defendant  having  notice  of  a  decree 
to  which  he  is  no  party  pay  away  money  contrary  to 
that  decree,  the  Court  will  compel  him  to  pay  it  over 
again ;  Hervey  v.  Montague,  (d)  It  is  true  that  this  is 
a  court  of  limited  jurisdiction,  by  which  is  meant  that 
the  Court  has  no  power  over  parties  who  are  not  already 
by  some  act  within  the  jurisdiction.  The  foundation  of 
bankruptcy  jurisdiction  is  the  administering  the  estate; 
the  estate  in  the  present  case  has  sustained  a  loss,  to  re- 
cover which  no  action  lies.  In  the  case  of  a  conspiracy, 
as  foul  as  the  present.  Lord  Eldon  boldly  said  ^  if  there 


(a)  Ex  parte  Cowan,  5  Bam.  13  Fes,  67,  and  ex  parte  Arrow- 
Sf  Add.  123.  smith,  14  Vet.  209. 

(b)  Ex  parte  Lund,  6  Vei.  781.  (rf)  Hervey  v.  Montague^  I  Fern. 
ic)Ex  parte  Conway,  13  Vet.  57,  183.;  2  CA.C.  82. 

62.     And  8CC  ex  parte  Heywood, 
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is  no  precedent  I  will  make  one."     [Sir  George  Rose : —         1886. 
In  many  instances  Lord  Eldon  made  precedents  in  bank-       „ 

'^  .  ,  Ex  parte 

niptcy,  for  which  considerable  gratitude  is  due.     Did        Baand 
Lord  Eldan  ever  give  damages  before  the  criminality  was  ,  ®"?  others, 
established  by  the  verdict  of  a  jury?     In  ex  parte  Con-  of 

toay  (a)  there  had  been  an  indictment.  This  Court 
cannot  try  a  conspiracy.]  But  the  ground  of  this  appli- 
cation is  not  the  criminal  conspiracy^but  the  civil  fraud. 
Then  as  to  that  part  of  the  prayer  of  the  petition 
which  asks  the  delivery  up  of  the  bills.  It  appears 
that  a  large  number  of  bilk  were  delivered  by  the 
bankrupt  to  Vcmghan  after  the  bankruptcy,  and  distri- 
buted by  him,  to  enable  the  holders  to  prove,  &c. 
{_Per  Curiam :  —  If  these  bills  were  part  of  the  estate,  ^^^  "^  °^ 
delivered  after  the  bankruptcy,  the  Court  would  have 
jurisdiction  to  reach  them;  but  it  is  not  sufficiently 
proved  that  the  delivery  was  after  the  bankruptcy.] 
The  bills  were  delivered  to  enable  fraudulent  proofs  to 
be  made,  and  which  was  accordingly  done.  Does  not 
this  give  the  Court  jurisdiction  to  order  those  bills  to 
be  delivered  up  ?  As  to  the  348Z,  received  by  Williams, 
he  was  the  agent  of  the  others,  to  fulfil  the  general 
fraudulent  intent  of  obtaining  possession  of  part  of  the 
estate ;  and  it  was  decided  in  Walker  v.  Symmonds  (h) 
that  one  trustee  alone  might  be  charged  for  a  breach  of 
trust 

The  Chief  Judge  :  — 

I  feel  great  difficulty  in  this  case.  That  tliere  was  a 
gross  and  scandalous  fraud  concocted  between  Vauffhan 
and  Baldwin  to  put  proofs  for  fictitious  debts  on  the 
proceedings,  appears  to  me,  so  far  as  the  facts  are  before 
the  Court,  quite  clear. 

(a)  Ex  parte  Conway,  13  Vet.  62. 
(A)  IValker  v.  Symmondt,  3  Stoan.  77. 

Vol.  II.  3  a 
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1836. 

Ex  parte 

Brand 

and  others. 

In  the  matter 

of 

Smith. 

If  parties  com- 
bine to  put 
fraudulent 
proofs  on  the 
proceedings,  it 
seems  they  are 
amenable  to  this 
Court  for  the 
consequences. 


Refunding  the 
dividends. 


But  the  ground  of  this  petition  is,  not  that  Vaughan 
and  Baldwin  have  so  acted,  but  that  the  respondents 
had  combined  to  put  such  proofs  on  the  proceedings  in 
order  to  aid  and  assist  Vaughan  and  Baldwiru  If  it 
were  proved  that  parties  had  agreed  to  combine  to- 
gether to  put  fraudulent  proofs  on  the  proceedings,  I 
should  think  them  amenable  to  this  Court  for  the  con- 
sequences, inasmuch  as  each  would  be  liable^  for  the 
costs  of  expunging  his  own  fraudulent  proof;  so  as  they 
conspired,  each  would  be  liable  for  the  costs  of  expung- 
ing all  the  otliers.  But  the  difficulty  arises  from  this : 
it  appears  that  Vaiyhan  and  Baldwin  combined  with 
each  other,  and  that  the  other  parties  did  not  combine 
¥rith  each  other,  but  each  party  combined  separately 
with  Vatiffhan  and  Baldwin;  each  as  to  his  own  indi- 
vidual debt,  and  no  furtlier.  I  find  no  evidence  of  the 
parties  combining  inter  se.  Then  as  to  delivery  up  of 
the  securities :  there  is  no  reason  why  any  one  should 
be  responsible  for  the  delivery  up  of  any  security  in 
the  hands  of  any  other.  The  evidence  does  not  even 
establish  that  Beestan  now  has  the  bills.  It  would  be 
idle  to  order  that  to  be  delivered  up  which  was  so  to 
the  knowledge  of  the  petitioner  before  his  petition  was 
presented,  the  ground  of  expunging  being  the  payment 
of  the  bills  by  other  parties,  and  consequently  delivery 
up  to  them  of  those  bills. 

The  power  of  ordering  the  refunding  the  dividends 
paid  to  others  who  have  since  absconded,  or  become 
insolvent,  depends  on  the  same  proof  of  concert  as 
already  adverted  to. 

I  cannot  perceive  how  this  Court  can  order  Welchman 
his  costs,  even  considering  them  as  damages. 

Concerning  Williams^  who  was  assignee  with  Baldwin : 
if  Baldwin  were  aware  that  WiUiams  was  appropriat- 
ing part  of  the  estate  he  would  be  liable  in  account; 

13 
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but  I  do  not  perceive  how  the  other  creditors  are  re-        1836. 

sponsible  for  the  348L  abstracted  by  Williams^  part  of        

the  design  being  that  he  should  abscond  with  the  pro-        Brand  * 

perty.  They  probably  elected  him  as  a  friendly  assignee,  ,  ®"^  others. 
,       ,         .1  ,       ,  .         ,    .  ^  In  the  matter 

that  he  might  not  too  closely  examine  their  proofs ;  but  of 

as  one  of  the  Judges  has  a  difficulty  on  that  point  it        »*^»"th. 

must  be  further  discussed. 

I  think  the  Court  has  only  power  to  order  separate 

costs  on  each  proo^  which  should  be  made  on  separate 

petitions.     If  the  assignees  still  think  that  a  combinar- 

don  between  all  parties  existed,  and  can  be  proved, 

the  petition  may  stand  over  to  have  a  prosecution  or 

indictment  instituted. 

Mr.  Russell :  -^  We  have  no  objection  to  that ;  the 
indictment  is  prepared. 

Sir  George  2i{o«c  .• —Without  prejudice  to  wliat  I  may 
further  hear  from  counsel,  and  assuming  the  facts  to  be 
as  stated  on  opening  the  petition,  my  present  opinion  is 
as  follows: — As  to  the  relief  prayed;  if  these  bills,   Delivery  up  of 

^     "^  the  bills. 

now  claimed  as  part  of  the  bankrupt's  estate,  as  having 
been  paid  since  proved,  it  is  a  mere  question  of  law: 
if  they  were  part  of  the  estate,  obtained  by  the  parties 
since  the  bankruptcy,  for  the  fraudulent  purpose  as 
alleged,  there  can  b^  no  doubt  this  Court  has  juris- 
diction to  order  them  to  be  delivered  up.  As  to  the 
property  received  by  default  of  Baldwin,  the.  late  as- 
signee^ now  before  the  Court,  the  jurisdiction  is  also 
clear;  but  it  is  questionable  as  to  the  acts  of  another 
who  absconds. 

We  cannot  at  present  make  any  useful  order,  with- 
out in  effect  pronouncing  a  judgment  that  this  is  a 
conspiracy. 

3  A  2 
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1836.  Mr.  KeVy  and  Mr.  KeeneSov  Beestm  :  — 

This  petition  ought  not  to  stand  over,  but  must  be 

"^Brand^      dismissed.     The  petition  does  not  pray  the  costs  of 

and  others,     expungini?  the  proof  of  Beestan  ;  and  he  has  not  been 
In  the  matter       *^®«^  ,        i-i.-i.         4.*i.-u^        a 

of  guilty  of  any  act  by  which  the  estate  has  been  dam- 

®*'"^*       nified.     This  petition  resembles  a  bill  of  discovery,  a 
prosecution  being  threatened. 

In  ex  parte  Hilton  (a)  it  was  held,  that  where  a  credi- 
tor has  proved  it  gives  the  Court  a  jurisdiction  quite 
different  to  what  it  otherwise  would  have ;  but  then  the 
extent  of  the  jurisdiction  which  the  Lord  Chancellor 
was  prepared  to  enforce  in  that  case  was  over  the  divi- 
dend, which  the  Court  would  order  to  be  re&nded; 
«  and,"  said  the  Lord .  Chancellor,  **  having  got  so  fer, 
and  reduced  you  to  the  situation  of  a  creditor  not 
proving,  the  assignees  shall  go  to  law  for  payment  of 
these  siuns."  [Sir  George  Rose ;  —  Is  not  the  essential 
question,  whether  the  conduct  of  Beeston  was  such,  that 
though  the  ground  of  jurisdiction  fails,  yet  costs  may  be 
given  against  him  ?]  In  any  event  this  petition  com- 
plaining of  Beeston  jointly  with  others  is  incorrectly 
framed. 

Mr.  Temple  and  Mr.  K.  Parker  for  Baldwin  :  —  The 
question  now  before  the  Court  is,  whether  this  petition 
is  to  stand  over  ?  Baldwin  has  not  answered  this  peti- 
tion on  the  merits ;  he  insists  there  is  no  jurisdiction  to 
make  the  order  prayed  against  him ;  he  denies  collu- 
sion with  any  one,  and  has  been  removed  from  being 
assignee. 

Mr.  Swanston  for  Philpott :  — There  is  no  specific  alle- 
gation in  the  petition  affecting  Philpott ;  merely  general 
charges,  which  require  no  answer. 

(a)  Ex  parte  Hilton,  1  Jac,  ^  WM,  467. 


Smith. 


CASES  IN  BANKRUPTCY.  717 

Mr.  J".  Russell  in  reply :  —  No  objection  as  to  multi-        1886. 

iariousness  can  now  be  ursed,  as  that  is  a  preliminary       „ 

,  ,  Es  parte 

objection,  and  this  petition  has  been  opened ;  Ward  v.        Brand 

Cooke  (a) ;   Wynne  v.  Callender  {b).     It  is  now  suggested  j^*"  he^^atter 
that  the  petition  should  stand  over  to  have  a  prosecu-        ^  of 
don  instituted.     To  that  the  petitioners  accede;   and 
after  the  prosecution  there  can   be   no  doubt  of  the 
jurisdiction ;  ex  parte  Conway,  (c) 

The  Chief  Judge  :  — 

The  statement  of  the  petition  is,  that  Vaughan  and 
Baldwin,  fraudulently  colluding  together,  sued  out  this 
fiat  to  assist  the  bankrupt ;  and  that,  in  pursuance  of 
their  plan,  Vatighan  procured  various  persons  to  place 
fictitious  proofs  upon  the  proceedings.  There  cannot 
exist  a  grosser  instance  of  fraud  against  the  bankrupt 
laws  than  this  case  presents.  But  it  is  objected,^the  Court 
has  no  jurisdiction  to  grant  the  prayer  of  the  petition. 
The  foundation  of  the  jurisdiction  of  this  Court  is  not  Foundatioii  of 
based  on  any  power  to  issue  process  to  bring  parties  ^^^  Co^ot 
before  the  Court,  but  on  the  circumstance  that  parties  Review* 
come  before  the  Court  in  some  way,  and  place  them- 
selves within  its  jurisdiction,  by  suing  out  a  fiat  or 
proving.  All  other  jurisdiction  depends  on  statutory 
enactment,  the  authority  given  by  which  must  be  closely 
adhered  to.  In  this  case  all  the  respondents  have  come 
under  the  jurisdiction  as  creditors;  but  to  what  extent 
have  they  submitted  to  the  jurisdiction  ?  —  so  &r  as 
relates  to  the  proof  only :  it  does  not  follow  that  they 
submit  to  the  order  of  the  Court  to  the  extent  they 
would  in  equity  or  common  law  courts. 


(a)  Ward  v.  Cooke^  5  Madd.  123. 
(A)  Wynne  v.  Callender,  1  Ruu,  293. 
(c)  Ex  parte  Conway,  13  Vet.  62. 

3  A  3 
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1836.  As  I  understand  the  power  of  this  Court  over  credi- 

tors,  it  extends  so  far  as  the  proof  and  its  immediate 

Brand        consequences  extend ;  that  is,  to  expunge,  reduce,  or 

and  others,     modify  the  proof,  and  to  restrain  and  modify  the  right 

of  to  dividends  according  to  equity.    This  petition  prays  an 

Smith.       order  which  would  suppfy  the  place  of  an  action  on  the 

over  creditors     case  for  damages,  consequential  not  to  the  proof  alone, 

proving.  g^  J  j^  expunging,  but  to  the  election  and  removal  of 

assignees  also^  in  which  many  of  the  respondents  con- 
curred. I  cannot  perceive  any  jiu*isdiction  to  order  the 
respondents  to  repay  the  S4SL  which  WiUiams  has  mis« 
applied,  that  being  damages;  his  embezzlement  was 
a  circumstance  wholly  foreign  to  their  intent,  and  which 
they  never  contemplated  when  they  elected  him. 
Refunding  As  to  one  person  being  called  on  to  refund  dividends 

received  by  another,  that  is  yet  further  removed  from 
Welcfaman*s  the  scope  of  our  jurisdiction.  I  doubt  whether  there  is 
•****•  any  mode  by  which  the  assignees  can  recover  the  costs 

they  paid  for  WelchnuaCs  defence ;  it  was  purely  volun- 
Dclivery  up  of  tary.  As  to  delivery  up  of  the  bills,  even  the  &ctB 
^  ^  ^  ^  appear  to  fail ;  for  the  bills  seem  to  have  been  delivered 

up  to  Vaughan,  and  destroyed ;  but  if  fictitious  they  are 
not  part  of  the  estate. 

Then  as  to  refunding  dividends,  and  paying  the  costs 
of  expunging,  &c.  the  fraudulent  proofs :  the  respon- 
dents would  only  become  liable  on  proof  that  they  all 
combined  in  proving  a  particular  fictitious  debt  or  debts 
of  another,  and  that  in  consequence  thereof  costs  arose 
which  the  estate  paid.  If,  for  instance,  it  were  proved 
that  all  concurred  in  putting  the  proof  of  Davis  on  the 
proceedings,  all  would  be  liable  to  the  consequences 
thereof;  but  there  is  no  evidence  that  they  combined 
any  further  than  each  with  Vaughan  for  himsel£  Before 
assuming  jurisdiction  on  the  ground  of  the  fraudulent 
proofs,  I  must  be  satisfied  tliat  the  respondents  were 
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jointly  concerned.     This  disposes  of  the  petition  as  to        1836. 
any  joint  order.      Bat  if  each  would  be  liable  on  a       _ 

Ex  parte 

separate  petition  to  pay  costs,  then  the  only  objection        Bkand 
would  be  that  the  petition  is  multifarious.    But  Vaughan  j^*"|  others, 
is  the  person  inducing  each  to  prove.     So  far  as  he  is  of 

concerned,  therefore,  each  proof  is  his,  and  he  is  liable 
for  the  whole  costs.  Therefore  it  appears  to  me  that  the 
Court  might  not  only  make  an  order  against  Vatighan, 
but  against  each  of  the  others,  as  connected  with 
Vaughan.  But  as  one  of  the  Judges  thinks  this  matter 
should  go  further,  we  will  confer  together  to  see  whe- 
ther any  and  what  order  can  be  pronounced,  or  whether 
the  petition  must  be  dismissed. 

That  one  of  the  parties  (Baldwin)  was  an  assignee 
makes  no  difference ;  his  liability,  if  any,  may  come 
before  the  Court  on  a  separate  petition  calling  on  him 
to  account  The  parties  are  all  to  blame ;  so  that  if 
this  petition  should  be  dismissed  without  costs,  they 
will  have  no  right  to  complain. 

Sir  John  Cross  took  time  to  consider  of  his  judgment, 
as  the  petition  was  to  stand  over. 

Sir  George  Rose :  — 

All  this  Court  can  properly  do  is  to  dismiss  the  petition, 
without  costs  as  to  those  of  the  respondents  who  appear. 
As  to  those  who  do  not  appear,  the  Court  will  grant 
the  petitioners  such  order  as  they  think  they  can  main- 
tain. The  bounds  of  jurisdiction  on  this  occasion  are 
clear.  This,  though  constituted  a  Court  of  Record, 
has  no  further  jurisdiction  than  the  Lord  Chancellor 
sitting  in  bankruptcy  possessed.  If  the  affidavits  war- 
ranted the  Court,  an  order  could  be  made  under  which 
the  prayer  of  this  petition  could  be  worked  out ;  but 
that  is  not  the  case. 

3  a  4 
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1836. 

i?.r  parte 

Brand 

and  others. 

In  the  matter 

of 

Smith. 

Delivery  up  of 
the  biUs. 


Is  a  fictitious 
proof  a  con> 
tempt  ? 


Jurisdiction  of . 
the  Subdivision 
Court. 


As  to  the  delivery  up  of  the  bills,  circumstances 
might  exist  to  enable  the  Court  to  make  such  an  order, 
as  where  a  petitioning  creditor  or  assignees  possess  bills ; 
and  the  question  is,  are  the  bills  necessary  as  a  term  in 
a  fraudulent  fiat,  against  which  the  Court  must  protect 
its  records  ?  But  if  it  be  a  question  of  adverse  litiga- 
tion between  the  assignees  and  any  creditor,  then  clearly 
the  Court  has  no  jurisdiction. 

As  to  the  348/.  claimed  as  due  from  WilHams,  if 
Baldwin  is  in  default,  it  is  matter  of  account.  This 
Court  cannot  make  him  liable  for  damages;  but  the 
parties  have  not  put  it  as  matter  of  account,  but  of 
damage. 

As  to  the  688/.  for  loss,  &c.  by  reason  of  the  proofs, 
this  falls  within  the  observation  that  the  Court  cannot 
give  damages.  Ex  parte  Conway  (a)  settles  this.  The 
Great  Seal,  before  the  5  Geo.  2.  c  3*  s.  23.  (d),  had 
assumed  jurisdiction  to  order  damages  after  superseding 
on  the  ground  of  a  contempt  But  it  is  a  question  whe- 
ther a  felse  proof  is  such  a  contempt  as  to  give  juris* 
diction  ? 

What  has  been  done  before  the  commissioners?  The 
petition  states  the  costs  to  have  been  taxed;  but  I  ask, 
by  whom,  how,  and  by  what  authority? 

If  several  parties  concur  in  one  fraud,  in  order  to  put 
several  false  proofs  on  the  proceeding,  all  might  be  in- 
cluded in  one  petition  without  its  being  multifarious. 

The  parties  went  before  the  Subdivision  Court  I  do 
not  stop  to  consider  whether  they  acted  correctly  in  so 
doing.  They  elected  so  to  do.  Then  what  is  the  power 
of  that  Court  ?  It  has  not  yet  been  decided  that  ex- 
punging a  debt  is  within  the  jurisdiction  of  the  Subdi- 


(<x)  Ex  parte  Conwaif^  13  Ves,  62. 
{h)  Now  6  Geo.  4.  c.  16,  6. 15. 
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vision  Court  (a) ;  nevertheless  it  was  done  in  this  case,         1886, 
and  the  parties  have  acted  on  the  order  made«     Now       _ 
the  act  says  (6),  that  when  the  Subdivision  Court  makes        B&and 
an  order  it  is  absolute  for  all  purposes  but  questions  of  in*  the^  matter 
law  or  equity  or  evidence.     The  question  of  costs  is  not  of 

open ;  it  is  decided  below,  and  there  is  no  appeal  as  to 
costs ;  and  if  not  a  question  of  costs,  but  one  of  damage, 
then  this  Court  has  no  jurisdiction.  If  we  could  order 
any  costs,  it  must  be  against  each  individually, — not  a 
gross  sum. 

It  therefore  appears  to  me,  that  all  we  could  do  was 
to  dismiss  this  petition  without  costs. 

Would  any  thing  be  gained  by  ordering  this  petition 
to  stand  over?  If  a  conviction  took  place,  would  that 
give  the  Court  any  further  power  ?  I  do  not  perceive 
that  it  would. 

We,  however,  leave  the  whole  question  open,  inti- 
mating our  opinion  to  the  assignees  that  public  justice 
requires  that  the  matter  should  not  be  permitted  to 
sleep.  I  think  the  Court  would  not  have  allowed  of  the 
substitution  of  a  new  petitioning  creditor's  debt  if  it 
had  been  acquainted  with  all  the  circumstances  of  this 
case. 

Per  Curiam :  —  The  assignees  must  establish  the  fact 
of  the  combination  before  we  can  grant  the  prayer  of 
this  petition ;  but,  on  the  other  hand,  we  cannot  dismiss 
with  costs  till  the  respondents  have  totally  disproved 
the  charges  against  them. 

Petition  ordered  to  stand  over. 

This  day  the  petition  was  again  in  the  paper.  July  20, 
1886. 


{a)  See  ex  parte  Baldwin,  1  Mont*  ji*  Ayr,  6 1 5. 
{6)  1  8c  2  W.  4.  c.  56.  s.  50. 
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18S6. 

JEx  parte 

Brand 

and  others. 

In  the  matter 

of 

Smith. 


Mr.  J.  Russell  stated,  that  an  indictment  had  been 
preferred  against  the  parties  for  a  conspiracy,  and  that 
Vauffharif  Smith  (the  bankrupt),  and  Anffle  were  found 
guilty,  but  Baldwin^  Philpoty  and  Beestan  not  guil^; 
and  that  after  what  fell  from  the  Court  on  a  former 
occasion  it  was  felt  the  only  question  was  now  one  of 
costs. 

Mr.  KeenCf  for  Beeston,  asked  that  the  petition  might 
be  dismissed  as  to  Beestariy  with  costs. 

Per  Curiam :  —  Mr.  Beestan's  interests  will  be  con- 
sulted by  waiving  that  claim. 

The  order  was: — Dismiss  the  petition,  without  costs; 
the  assignees  to  take  theirs  out  of  the  estate. 


C.  of  R. 

May  29, 

June  10, 

1834. 

On  a  petition 
to  reverse  the 
■4jndication  the 
bankrupt  will 
not  be  allowed 
to  inspect  the 
proceedings, 
where  he  has 
filed  no  affidavit 
in  support  of 
his  petition. 


Ex  parte  WHALLEY.— In  the  matter  of  WHALLEY- 

A  PETITION  was  presented  by  the  bankrupt  to  re- 
verse the  adjudication  under  1  &  2  W.  4.  c.  56.  s.  17. 

Mr.  Ayrton  moved,  that  the  bankrupt  might  have 
leave  to  inspect  the  proceedings  previous  to  the  hearing 
of  the  petition,  the  bankrupt  undertaking  to  abide  by 
the  decision  of  the  Court. 

Mr.  Swanston  opposed  this,  on  the  ground  that  it  was 
a  mere  fishing  petition,  and  that  the  bankrupt  had  not 
yet  filed  an  affidavit  in  support 

Per  Curiam :  —  The  Court  cannot  grant  the  motion, 
there  being  no  affidavit  in  support  of  the  petition.  This 
may  be  a  mere  fishing  petition. 
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Motion  refused.     Costs  to  stand  over  till  the  hearing        18S4. 

of  the  petition.  — 

Ex  parte 

Whallev. 
This  day  the  petition  was  called  on.     No  affidavit  In  the  matter 

had  been  filed  in  support,  and,  since  May,  the  bank-      Whatxet. 
rupt  had  commenced  an  action  to  try  the  validity  of     June  10, 

his  fiat  When  an  affi. 

davit  had  not 
been  filed  in 

Mr.  Ayrton  now  asked,  tliat  the  petition  might  stand  rapport  of  a 
over  till  after  the  trial  at  law.  yerse  the  a^fj- 

dication,  which 

Mr.  Swanstan  and  Mr.  Bacon,  amtrd :  —  The  bank-  ^tion,  imd  an 
rupt  has  filed  no  affidavit  in  support,  and  on  the  former  ■**'°"  '^'^ 

*  *  *      ^  commenced,  the 

occasion   imdertook   to  abide  by  the  decision  of  the  petition  was  not 

allowed  to  stand 
Court.  over  to  have 

affidavits  filed, 

out  "^*rnisw<*"-. 

Mr.  Ayrton  in  reply : — The  undertaking  was  in  anti-  with  costs, 
cipation  that  an  inspection  of  the  proceedings  would  be 
allowed,  which  having  been  refiised,  was  not  binding.    . 

Per  Curiam ; — This  petition  ought  not  to  stand  over. 
No  affidavit  is  filed  in  support.  It  is  clearly  a  fishing 
petition,  and  as  such  must  be  dismissed,  with  costs. 


Ex  parte  HARLAND.— In  die  matter  of  TARDIEU.      June  12, 

1835. 

A  FIAT  issued  acainst  Mary  Tardieu,  on  the  petition  ^  fiat  will  not 

°  ^  ^  be  annulled  on 

of  HarlaruL     This  was  a  petition  by  Harland  to  annul  an  ex  parte 
the  fiat,  on  the  ground  that  Mary  Tardieu  was  a  feme  the  petitioning 
covert     No  person  was  served,  and  the  bankrupt  was  ^^"^i,™^^^^ 

out  of  England.  "  believes"  the 

In  the  affidavit  in  support  Harland  deposed  that  since  a  married 
the  fiat  issued  he  had  been  « informed  and  believed "  ^°™*"- 
that  Tardieu  was  a  feme  covert. 
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1835.  Mr.  Keeney  for  the  petition,  stated,  the  application  was 

'  to  save  further  expence,  and  prevent  an  application  to 

Harland.      annul  by  any  other  creditor. 
In  the  matter 

^^_  Per  Curiam :  —  This  fiat  ought  not  to  be  annulled  on 

"  information  and  belief"  only;  but  the  further  prose- 
cution of  the  fiat  may  be  suspended. 

Prosecution  of  fiat  suspended  till  further  order. 


Taedieu. 


C.  of  R.  ^^  /^^«  JOHN  CHARLES  ORD.— In  tlie  matter  of 
JiiZy  29,  RALPH  ORD. 

1835. 

Apenon bought  IN  1833  a  joint  Stock  banking  company  was  established, 

afaares  in  a  joint  o  i.       ^      ^ 

stock  banking  under  the  7  Geo.  4.  c.  46.     By  a  resolution  held  pre- 

uo^^^  mo-  viously  to  the  formation  of  the  company,  it  was  resolved 

ncy,  and  told  only  "  principals  "  should  be  shareholders,  unless  the 

the  secretsury  be"^**,  , 

to  bold  as  assent  of  the  directors  was  obtained ;  but  this  condition 


a^ti^r  ^Mid  ^^  ^^^  embodied  in  the  deed  of  settlement.  At  the 
on  the  same        bankruptcy  of  jR.  Ord  forty  shares  stood  in  his  name. 

day  as  the  act  .  . 

of  bankruptcy  This  was  a  petition  by  C.  F.  Ord^  praying  that  the  as- 
t:^:i  signees  might  do  all  necessary  acts  to  transfer  certain 
torust:  Held,       shares  to  the  petitioner.     The  petition  stated,  that  he 

the  shares  were  *  . 

in  his  reputed  being  merely  a  "  clerk,"  and  being  therefore  unable  to 
^^         '         hold  shares  as  a  "  principal,"  requested  the  bankrupt  to 

hold  the  shares  in  his  own  name,  the  petitioner  furnish- 
ing the  necessary  funds :  that  the  petitioner  did  not  give 
any  notice  to  the  company  of  the  fact,  because  by  the 
deed  of  settlement  the  company  were  not  bound  to 
notice  or  be  affected  with  any  express  notice  of  any 
trust  or  equitable  shares :  that  petitioner  considered  he 
did  not  incur  any  risk  in  allowing  the  bankrupt  to  con- 
tinue in  possession,  on  account  of  a  clause  in  the  deed 
of  settlement  that  the  production  of  any  certificate  shall 
at  all  times  be  good  prima  Jade  evidence  of  the  title,  to 
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whom  the  same  sliall  be  issued,  to  the  shares  included        1835. 
therein ;  that  the  certificates  of  the  shares  in  question        — - 
had  constantly  been  in  his  (the  petitioner's)  possession ;         Obd. 
and  that,  by  another  rule,  no  shares  could  be  trans-  *"  '**®  matter 
ferred  till  after  1835 :  that  the  bankrupt  had  repeatedly         Obd. 
declared  the  shares  were  the  petitioner's. 

On  the  7  th  of  April  1835  the  bankrupt  executed  a 
declaration  of  trust  in  favour  of  the  petitioner.  On  the 
14th  of  April  1835  a  fiat  issued  against  the  bankrupt 
on  an  act  of  bankruptcy, — a  trust  deed  executed  on  the 
7th  of  AprU  1835. 

It  appeared  that  tliere  were  two  kinds  of  certificates : 
one  referred  to  in  the  deed,  delivered  out  as  proofs  of 
being  a  partner  when  all  the  calls  were  paid  up,  which 
had  not  been  done  in  this  case ;  another  certificate  given 
as  a  kind  of  receipt  for  instalments  only ;  and  the  peti- 
tioner had  the  latter  class  only  in  his  hands.  By  a 
clause  in  the  deed  the  registered  owner  was  to  be,  for 
all  intents  and  purposes,  considered  by  the  company  as 
the  real  owner. 

Although  the  petition  stated  that  no  notice  was  given 
to  the  office,  yet  an  affidavit  in  support  stated  that,  at  the 
time  of  the  purchase  (in  1833),  the  bankrupt  informed 
the  secretary  of  the  company  that  he  was  to  hold  the 
shares  as  trustee  for  the  petitioner. 

Mr.  Koe  for  the  petition: — The  written  declaration 
of  trust  being  made  the  same  day  as  the  act  of  bank- 
ruptcy, it  must  be  admitted  that  the  petitioner  cannot 
rest  his  claim  on  that  declaration  (a) ;  but  long  anterior 

{a)  Queer Cf^oe Gardner y.Rowe^  IS  East,  21;  ex  parte  lyObree, 

2  Sim.  Sf  Slu.  346,  S.  C. ;  5  Rusi.  8  Vei,  82 ;  WydoumU  case,  1 4  Vet, 

858.     And  see  ex  parte  Smithy  87;  ex  parte  Du/rene,  1  Beaniet, 

Buck,  \ 40;  Darby  Y,  Smith,  sTer,  54;    and    I'konias  v.  Desauget, 

Rep.  82 ;    Arbovm   v.  WilHamt,  2  Bam.  <$•  Adol,  5B6. 
1  By.  ^  Moo.  74 ;  Jones  v.  Dwyer, 
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1835.        to   that  the  secretary  of  the  company  had  notice,  in 

"        conversation,  from  the  bankrupt,  that  he  was  merely  a 

Obd.         trustee ;  a  &ct  of  which  the  bankrupt  has  also  informed 

In  the  matter  jjj|^y  other  persons.     The  bankrupt  therefore  gained 

OftD.  no  credit  by  the  shares  standing  in  his  name,  which  he 

could  not  sell  without  production   of  the  certificates, 

which  were  never  out  of  the  possession  of  the  petitioner. 

Ex  parte   Watkins  (a)   is   directly  in   support  of  this 

petition. 

Mr.  Swanston  and  Mr.  Wright  contrd  were  stopped  by 
the  Court 

The  Chief  Judge  : — These  shares  were  both  in  the 
order  and  disposition  and  in  the  reputed  ownership  of 
the  bankrupt:  they  were  purchased  with  the  money  of 
the  petitioner  (who  was  consequendy  the  true  owner) 
without  any  fair  ostensible  reason ;  I  perceive  no  motive 
for  this,  but  what  the  statute  {b)  intends  to  avoid,  viz^ 
giving  false  credit.  The  bankrupt  appeared  owner  on 
the  books,  and  might  have  transferred  the  shares  without 
production  of  the  certificates  referred  to ;  he  was  appa- 
rent owner,  and  the  company  did  not  permit  one  person 
to  hold  shares  for  another,  whereas  in  the  company  in 
question — ex  parte  Watkins  (a) — there  was  a  well  known 
practice  for  one  person  to  hold  shares  for  another,  and 
therefore  the  mere  possession  of  shares  was  no  sufficient 
index  of  ownership. 

Sir  John  Cross : — The  intent  here  was  to  give  false 
credit;  the  certificates  must  have  been  openly  delivered 

(a)  Ex  parte  Watkins,  1  MorU,  Burbridge,  erroneoaslj  called  ex 

^  Ayr,  689.    But  the  decision  parte  Watkint.) 
there  was  reversed  on  appeal,       (b)  6  Geo.  4.  c.  16.  sect.  72. 
2  Mont,  Sf  Ayr.  348.,  {ex  parte 
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to  the  bankrupt  from  the  company,  and  the  retention  of        1836. 
them  by  the  petitioner  was  secret.  — 

Ex  parte 
Ord. 

Sir  George  Rose : — The  shares  were  clearly  in  the  I"  ^^^  matter 
reputed  ownership.     There  wew  no  notice  to  the  olBSce.  Ord. 

Petition  dismissed  with  costs. 


Ex  parte  HUTCHINSON.— In  the  matter  of  HUNT.      C.  of  R. 

Nov.  3  §•  12, 

I^OME  mortiraficed  premises  were  put  up  for  sale  by 

^^     .\  r        r  J    Biddings  open- 

order  of  the  commissioners.     Rhodes  was  declared  the  ed  on  a  sale  of 

purchaser  for  310/.,  and  was  the  agent  of  Stott.  Shaw  ^^J^^onan 
was  also  bidding,  but  was  prevented  making  any  further  advance  of  190/. 
advance  by  some  untrue  observations  of  Stott  depre- 
ciating the  value  of  the  premises,  and  which  observations 
were  made  with  intent  to  prevent  Stott  being  the  pur- 
chaser. This  coming  to  the  knowledge  of  the  assignees, 
they  refused  to  complete  the  purchase,  whereon  Rhodes 
filed  a  bill  for  specific  performance,  to  which  the 
assignees  put  in  their  answer,  and  then  the  plaintiffs 
dismissed  his  bill  with  costs.  This  was  a  petition  by 
the  assignees  stating  the  above  facts  at  length,  and  that 
the  premises  were  worth  500/.,  and  praying  as  follows  :— 
Your  petitioners  therefore  humbly  pray  your  Honours  to 
rescind  the  agreement  for  sale  with  the  said  C  Rhodes  ; 
to  declare  the  said  sale  and  purchase  to  be  null  and 
void ;  and  to  order  the  said  premises  to  be  re-sold,  without 
prejudice  to  any  remedy  your  petitioners  may  have 
against  the  said  R,  Stott  for  damages,  or  for  any  loss, 
costs,  damages,  or  expenses  which  they  have  sustained 
as  assignees  as  aforesaid  by  the  aforesaid  fraudulent 
misrepresentations  of  him  the  said  Richard  Stott ;  and 
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18S6.        that  the  costs  of  this  application  and  incident  thereto 
""■"""         may  be  ordered  to  be  paid  by  the  said  Richard  Stott 
Hutchinson    ai^d  C'.  Rhodes^  or  one  of  them. 

In  the  matter       When  this  case  came  on  on  the  8d  of  November  it 
of 

Hunt.  was  alleged  that  Mr.  Shaw  would  advance  500L  on  the 
biddings,  whereon  the  petition  stood  over  to  have 
Mr.  Shaw  served  with  the  petition,  to  give  him  an 
opportmiity  of  appearing  by  cowisel,  Sir  George  Base 
observing  that  there  might  be  no  ground  in  equity  for 
opening  the  biddings  on  behalf  of  Shaw^  as  he  might 
have  asked  the  auctioneer  whether  what  Stott  said  was 
true;  but  that  it  being  a  bankruptcy,  if  Shaw  offered 
5002.  there  was  an  advantage  for  all,  and  a  surplus  fund 
for  costs. 

Nov.  12.  Mr.  Moore,  for  the  petition,  stated  that  Shaw  was  not 

willing  to  bid  so  much  as  500/.,  and  did  not  appear; 
but  that  a  Mr.  Kershaw  was  willing  to  advance  500Z. 

Mr.  Geldart  consented  for  Mr.  Kershaw. 

Mr.  Swanston  and  Mr.  Bethett  for  the  odier  re- 
spondents (Stott  and  Rhodes)  did  not  oppose. 

Ordered.  That  the  biddings  be  opened  at  an  ad- 
vance of  500/.  by  Mr.  Kershaw,  he  undertaking  to  act 
in  the  matter  as  the  Court  shall  direct.  Costs  of  all 
parties  out  of  the  advanced  bidding,  (a) 


(a)  Sir  EduMirdSugden,spesk'  I  BalL  4r  Beat*)    This  however 

ing  of  opening  biddings  in  equity,  never  has  been  done,  nor  is  there 

says,  **  It  seems  to  have  been  any  reason  to  apprehend  that  so 

thought,  that  the  same  rule  may  mischievous  an  extension  of  the 

be  extended  to  sales  under  a  com-  rule  will  ever  take  place.    Sugd. 

mission    {ex   parte   Partmgton,  Feud,  <^  Pur,  59.  Edit.  8. 

♦  See  1  JRo»e,  367. 
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In  the  matter  of  POCKLINGTON.  D^!w 

rp  1835  ' 

1  HE  common  petition  for  the  distribution  of  un-  j^^  q^^^^  ^^ 

claimed  dividends  was,  in  April  1834,  presented  under  R«7ie^hMno 

*  *  jurudiction  to 

6  Geo. 4.  cl6.  s*  110.,  which  enacts,  that  <^  the  Lord  order dlstribu- 
Chancellor,  or  the  said  commissioners,  may  order  the  S?divid«id«r* 
investment  of  any  unclaimed  dividends  in  the  public  ^y*  ?"  ^^^^ 

•^  .         /•  distribution  to 

funds  or  in  any  government  securi^,  for  or  on  account  creditors 
of  the  creditors  entitled,  and  subject  to  such  order  as  the  "^* 

Lord  Chancellor  may  think  fit  to  make  respecting  the 
same,  who,  if  he  shall  think  fit,  may,  after  the  same  shall 
have  remained  unclaimed  for  the  space  of  three  years 
from  the  declaration  of  such  dividends  by  the  commis* 
sioners,  order  the  same  to  be  divided  amongst  and  paid 
to  the  other  creditors ;  and  the  proof  of  the  creditors  to 
whom  such  dividends  were  allotted  shall  from  thence- 
forth  be  considered  as  void  as  to  the  same,  but  renewable 
as  to  any  future  dividends,  to  place  them  pari  passu  with 
the  other  creditors,  but  not  to  disturb  any  dividends 
which  shall  have  been  previously  made." 

Under  that  petition  the  usual  reference  was  made  to 
Mr.  Grefffff  to  insert  advertisements  for  the  unclaiming 
creditors  to  come  in,  &c.  Mr.  Greffff  made  his  report  as 
usual,  after  which  the  5  &  6  Will.  4.  c.  29.  was  passed, 
section  5.  of  which  is  as  follows : — *^  And  whereas  by  an 
act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  <  An  act  to 
amend  the  laws  relating  to  bankrupts,'  it  is  amongst 
other  things  enacted,  that  the  assignees  shall  file  a  cer- 
tificate in  the  office  of  the  Lord  Chancellor's  secretary 
of  bankrupts,  containing  an  account  of  the  names  of 
creditors  to  whom  unclaimed  dividends  are  due,  and  of 
the  amount  of  such  dividends;  and  power  is  thereby 
given  for  the  investment  of  such  dividends ;  and  after 
Vol.  II.  3  b 
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1835.        tlie  expiration  of  three  years  the  Lord  Chancellor  is 

— ^        empowered  to  order  the  same  to  be  divided  amongst 

In  the  matter         i       •!         i         i  ...  ,        . 

of  and  paid  to  the  other  creditors  m  manner  therein  men- 

PocKLiNGTON.  tionod;  be  it  enacted,  that  so  much  of  the  said  act  as 

directs  the  filing  of  the  said  certificate,  and  the  invest- 
ment, division,  and  payment  of  such  unclaimed  divi- 
dends, be  and  the  same  is  hereby  repealed.*'  5  &  6 
Will.  4.  c.  29.  s.  6. 

Section  6.  of  the  same  statute  enacts,  ^Uhat  all  dividends 
unclaimed  as  herein-after  mentioned,  and  also  any  undi- 
vided surplus  of  a  bankrupt  s  estate,  over  and  above  the 
amount  finally  directed  to  be  divided  amongst  the  cre- 
ditors of  any  bankrupt,  shall  be  paid  into  the  Bank  <^ 
England  to  the  credit  of  the  accountant-general  of  the 
High  Court  of  Chancery,  or  of  the  accountant  in  bank- 
ruptcy, when  such  las1>-mentioned  officer  shall  have  been 
appointed,  to  be  carried  to  an  account  to  be  intituled  ^  The 
Unclaimed  Dividend  Account,'  subject  to  the  order  of 
the  Lord  High  Chancellor  or  of  the  Court  of  Review  in 
Bankruptcy,  or  of  any  commissioner  of  the  said  Court, 
for  the  payment  thereout  of  any  dividend  or  dividends 
due  to  any  creditor  or  creditors,  and  subject  ako  to  tlie 
order  of  the  Lord  ChanceUor  for  the  laying  out  and 
investment  thereof  in  the  purchase  of  government  or 
parliamentary  securities,  which  securities  shall  be  carried 
to  the  before-mentioned  account  to  be  intituled  *  The 
Bankruptcy  Fund  Account,'  and  shall   be   subject  to 
such  rules  and  regulations  as  the  said  Lord  Chancellor 
shall  direct:  provided  always,  tliat  any  order  of  any 
commissioner  for  payment  of  any  dividend,  under  the 
provisions  aforesaid,  shall  be  subject  to  appeal  to  the 
said  Court  of  Review."     5  &  6  W.  4.  c.  29.  s.  6. 

This  was  an  application  to  confirm  Mr.  Greffff's 
report,  and  for  an  order  for  the  distribution  of  the 
unclaimed  dividends,  as  had  heretofore  been  usual. 

14 
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Mr.  Swanaton  for  the  petition : —  1835. 

The  question  is,  whether  the  5  &  6  Will.  4.  c.  29.  de-  _     : 

.      .       ;       In  the  matter 
prives  the  Court  of  jurisdiction  to  order  the  distribution  of 

of  unclaimed  dividends.  The  sixth  section  of  that  act  Po<^^i-ington. 
declares  that  unclaimed  dividends  are  ^^  subject  to  the 
order  of  the  Lord  High  Chancellor  or  of  the  Court  of 
Review  in  Bankruptcy,  or  of  any  commissioner  of  the 
said  Court,  for  the  payment  thereout  of  any  dividend 
or  dividends  due  to  any  creditor,"  &c.  [The  Chief 
Judge  : — ^That  is,  any  creditor  who  comes  in  and  claims 
his  dividend.]  The  act  cannot  be  so  construed ;  because 
the  first  part  of  section  6.  enacts,  ^*  that  all  dividends 
unclaimed  as  herein-after  mentioned,  and  also  any  un- 
divided surplus  of  a  bankrupt's  estate,"  &c.  shall  be 
invested,  &c ,  subject  to  the  order  for  payment  of  any 
dividend  to  any  creditor;  now  the  surplus  cannot  be 
liable  to  any  payment  of  dividend.  This  loose  way  of 
wording  the  act  leaves  the  Court  more  at  liberty  to 
construe  it  liberally,  without  which  the  bankrupt  would 
be  deprived  of  his  surplus ;  for  though  the  act  dh-ects 
the  surplus  to  be  invested,  it  gives  the  Court  no  express 
power  to  direct  it  to  be  paid  over  to  the  bankrupt  The 
Court  is  not  asked  to  make  a  new  order,  but  merely  to 
carry  into  effect  an  order  made  before  the  5  &  6  Will.  4. 
passed. 

The  Chief  Judge  :  —  The  5  &  6  Will.  4.  c.  29. 
8.  5.  deprives  this  Court  of  all  the  power  it  had  under 
the  6  Geo.  4.  c.  16.  s.  110.,  and  in  section  6.  gives  a 
new  power  instead.  Under  that  6th  clause,  I  think  the 
Court  can  confirm  the  report  of  Mr.  Gregg^  so  far  as  to  . 
order  payment  to  those  creditors  who  have  come  in 
under  the  advertisements  and  have  claimed  their  divi- 
dends, but  not  to  order  distribution  of  the  unclaimed 
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1835.       dividends  as  heretofore.   If  the  Court  still  possessed  the 

^■"^         power,  for  what  purpose  was  the  5  &  6  Will,  4.  e.  129. 
In  the  matter  *  ,  ^ 

of  s.  5.  passed  r 

POCKUNGTON. 

Sir  John  Cross  «aA  Sir  George  Rose  concurred. 


C.  of  R.        Ex  parte  BREMIDGE.  —  In  the  matter  of  COOKE. 
Dec.  19, 

1835.        Q^  22d  January  1835,  usual  reference  made.      Mr. 
at  p4r729 ."     J*  Russell  now  asked   that  Mr.  Greg^^  report,  made 

under  circumstances  similar  to  the  above  case,  might  be 
confirmed,  and  the  unclaimed  dividends  distributed. 

Per  Curiam :  —  The  Court  can  only  confirm  the 
report  as  to  the  creditors  who  come  in  and  claim  their 
dividends. 


C.  of  R.  Ex  parte  CURTIS. 

April  29, 

1836.  J[  jj  2  03^  ^g  usual  petition  was  presented  for  distribution 

Coiu^has^made  ^^  unclaimed  dividends,  and  the  then  usual  order  made, 

an  order  for  ]\f  ^^  Grregg  had  made  his  report,  whereon  the  then  usual 

distribution  of  j      i»       j.      .        . 

unclaimed  divi-  order  was  made  for  distribution  of  the  unclaimed  divi- 

t^  5  &  6  w.  4.  dends.  Before  the  commissioners  had  made  the  distribu- 

c.  29.  passed,  ^j^jj  the  5  &  6  Will.  4.  c.  29.  passed,  and  he  conceived 

the  commis-  ^             ^                          *^            ' 

sioner  may  pro-  that  it  deprived  him  of  jurisdiction  to  distribute.     This 

button  after  the  "'^^tts  »  petition  for  an  order  for  distribution  of  the  un- 

passing  of  the  daimed  dividends  by  the  commissioners. 


act. 


Mr.  J.  Russell  for  the  petition. 


CASES  IN  BANKRUPTCY.  738 

Per  Cvriam:  — The  6  &  6Will.4.  c  29,  s.  5.  (a)        18S6. 

deprived  this  Court  of  the  power  to  make  any  "order,"        

but  here  the  order  was  made  before  the  act  was  passed,       Curtis. 
and  all  the  Court  now  does  is  to  carry  the  former  order 
into  effect,  by  directing  the  commfssioners  to    distri- 
bute the  dividends  accordingly. 

The  other  Judges  concurred. 

Unclaimed  dividends  ordered  to  be  distributed. 


1836. 

Same  point  as 


Ex  parte  BELL.  —  In  the  matter  of  EWER.  C.  of  R. 

May  3j 

1  HE  common  petition  for  distribution  of  unclaimed 
dividends  had  been  presented,  and  the  usual  reference  at  page  729. 
made  to  Mr.  Gregg  under  6  Geo.  4.  c  16.  s.  110  (a), 
after  which  the  5  &  6  Will.  4.  c  29.  passed  {b)      Mr. 
Gregg  then  made  his  report 

Mr.  BetheU  now  asked  an  order  for  distribution  of  the 
unclaimed  dividends.  He  contended  that  the  5  &  6 
Will.  4.  c.  29.  had  not  deprived  the  Court  of  power  to 
make  the  order,  and  though  the  legislature  might  have 
intended  otherwise,  yet  quod  voluit  nan  dixit.  The  6th 
section  {b)  of  5  &  6  Will.  4  c.  29.  enacts, ''  that  all  divi- 
dends unclaimed  as  herein-after  mentioned''  ^^  shall  be 
paid  into  the  Bank  of  England  to  the  credit  of  the  ac- 
countant general  of  the  High  Court  of  Chancery,  or  of 
the  accountant  in  bankruptcy,  when  such  last-mentioned 


{a)  See  the  clause  at  length,  atUe,  page  7S8. 
ib)  See  the  clause  at  length*  ante,  page  730. 
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1836.        officer  shall  be  appointed."     Now  the  only  unclaimed 

dividends  therein-after  mentioned  are  those  referred  to  in 

Bell.  *  section  7,  which  enacts  •^that  if  any  assignee  under  any 
In  the  matter  commission  of  bankrupt  or  fiat  in  bankruptcy  now  issued 
EwBA.  or  hereafter  to  be  issued  shall  have,  either  in  his  own 
hands  or  at  any  bankers,  or  otherwise  subject  to  his 
order  or  disposition,  or  shall  know  that  there  is  or  are 
in  the  hands  or  subject  to  the  order  and  disposition  of 
himself,  and  any  co  assignee  or  co-assignees,  or  of  any  or 
either  of  them,  any  unclaimed  dividend  or  dividends 
amounting  in  the  whole  to  the  sum  of  20/.,  or  any  such 
undivided  surplus  as  aforesaid  amounting  to  the  sum  of 
20/.,  such  assignee  shall  as  to  any  such  now  existing 
unclaimed  dividend  or  dividends,  within  one  year  after 
tlie  passing  of  this  act,  and  as  to  any  ftiture  dividend  or 
dividends,  within  three  calendar  months,"  &c.  Now 
it  is  clear  from  the  wording  of  this  clause  that  it  is  pro- 
spective only,  and  not  retrospective.  It  is  also  asked 
that  the  costs  of  this  application  may  come  out  of  the 
unclaimed  dividends. 

Per  Curiam :  —  These  unclaimed  dividends  have  ac- 
tually been  paid  over  to  the  accountant  in  bankruptcy, 
so  that  the  act  attaches  to  them.  The  Court  cannot  do 
more  on  the  present  application  than  has  been  done  on 
former  applications,  viz.  order  their  dividends  to  those 
creditors  who  have  come  in  and  claimed.  The  costs 
must  come  out  of  the  dividends  of  the  claiming  credi- 
tors. The  Court  has  no  power  to  order  them  out  of  the 
imclaimed  dividends. 


CASES  IN  BANKRUPTCY.       *  735 

Ex  jjarte  DIGBY  and  JONES.  — In  the  matter  of      c     fR 

BLENKIN.  jr);^  ^^l 

And  1835, 

Ex  parte  BUCKTON.  — In  the  matter  of  BLENKIN 

and  SHACKLETON. 

vJN  the  126th  May  1835  a  fiat  issued  against  Blenkin,  A  separate  fiat 

J  i."i_T-\*i.  jr  i_  •  issued,  under 

under  which  Dighy  and  Jones  were  chosen  assignees ;  ^hich  the  cer- 
and  the  certificate  of  Blenkin  was  advertised  for  allow-  ^^^^  ^J  fo«* 

confirmation ; 

ance  on  the  28th  of  August  1 835.  a  joint  fiat  sub- 

On  the  23d  July  1835  a  joint  fiat  issued  against  ^^7*the^pa- 
Blenkin  and  Shackkton  as  partners,  under  which  Buckton  '**®  ^^TT. 

^  '  impounded  to 

was  appointed  sole  assignee.  give  effect  to 

On  the  17th  of  September  (the  day  before  allowance  joint  fiat,  and 
of  Blenkin^  certificate)  Buckton  presented  a  petition  to  ^^^P^^*"*^  ^*^ 

'  *  *  under  the  nemi* 


stay  Blenkm  s  certificate,  and  to  annul  or  impound  the  «*«  ^  *««». 

/»  '  -ni     t '  1  n        1  ferred  to  the 

separate  hat  against  Blenkin^  and  to  transfer  the  pro-  joint  fiat, 
ceedings,  &c.  to  the  joint  fiat 

Digby  and  Jones  then  presented  a  cross  petition,  pray- 
ing to  annul  the  joint  fiat. 

The  petition  of  Dighy  and  Jones  alleged  that  there 
was  no  partnership  between  Blenkin  and  Shackleton^  but 
that  the  latter  was  only  the  agent  of  the  former,  and 
that  he  never  was  reputed  a  partner ;  and  the  petition 
stated  many  facts  as  evidence  thereof,  and  that  the 
claim  of  partnership  was  an  after-thought  of  Shacldeton 
to  get  rid  of  some  liabilities  to  the  estate  of  Blenkin ; 
that  the  debts  proved  under  the  separate  estate  of 
Blenkin  amounted  to  7,330/, ;  that  the  only  debts  proved 
under  the  joint  fiat  were  a  debt  of  202i»,  the  petitioning 
creditor's,  which  was  on  a  bill  accepted  by  Blenkin^  and 
87.  13*%  for  expenses  of  a  journey  undertaken  for  Blenkin, 
Tlie  petition  stated,  that  Blenkin  surrendered  under  the 
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1835*        joint  fiat,  and  at  his  request  his  last  examination  there- 

under  was  adjourned  to  the  23d  of  November ;  but  the 

DiGBY        last  examination  of  ShackUton  was  adjourned  on  account 

and  another.    ^£  dissatisfisujtion  expressed  by  the  commissioners.  When 
In  the  matter  ^  .        n       i 

of  Blenkin  surrendered  under  the  jomt  fiat  he  gave  all 

^^And^'      P*Jrti^s  notice  that  the  joint  fiat  was  an  improper  one. 

ex  parte       The  petition  alleged,  that  if  a  partnership  did  exist 

In  the  matter  between  Blenkin  and  Shackleton  it  was  a  dormant  one> 

^^  and  all  the  property,  if  any,  would  be  considered  the 

and  another,    separate  property  of  Blenkin. 

The  petition  charged  culpable  delay  in  the  proceed- 
ings under  the  joint  fiat;  viz.  that  the  separate  fiat 
issued  in  May;  that  every  meeting  thereunder  was 
attended  by  the  person  who  became  petitioning  cre- 
ditor under  the  joint  fiat,  which  was  not  issued  till 
23d  of  July,  was  opened  on  the  7th  or  8th  of  August, 
and  the  meeting  for  the  choice  of  assignees  not  held 
till  2d  September ;  so  that  ten  weeks  elapsed  between 
issuing  the  separate  fiat  and  issuing  the  joint  fiat,  when 
Blenkin  passed  his  last  examination,  and  his  certificate 
was  laying  for  confirmation,  when  nearly  all  his  per- 
sonalty and  stock  in  trade  was  sold,  and  every  thing 
prepared  for  sale  of  the  real  estates ;  that,  assuming  the 
partnership,  prosecuting  the  separate  fiat  will  be  the 
least  expensive  and  most  equitable  and  beneficial  mode 
of  administering  the  estate. 

The  petition  of  Digby  and  Janes  prayed  to  annul  or 
impound  the  joint  fiat,  and  that  such  directions  might 
be  given  as  to  the  creditors  who  had  proved,  and  as  to 
the  property  got  in  under  the  joint  fiat^  as  to  the  Court 
might  seem  meet. 

The  petition  stated,  that  the  only  evidence  of  part- 
nership was  from  the  final  examination  of  Blenkin, 
wherein  he  stated  that  a  partnership  existed.     But  the 
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petitioners  stated,  that  in  such  examinations  Blenkin  1835* 

only  intended  to  state,  that  during  the  last  two  years  

it  was  understood  that  Shackleton  should  be  remunerated  Digby 

for  his  services  to  Blenkin  by  payment  of  a  sum  equal  «»d  another, 

to  half  the  profits   of  the  business,  in  lieu   of  \00L  of 

a  year  which  he  had  heretofore  received,  and  that  part-  "nd"'* 

nership  never  was  contemplated.  ex  parte 

BUCKTON. 

Id  the  matter 
Mr.  Svxmston  and  Mr.  Myhe  for  the  petition  ex  parte      _  ^ 

Digby :  —  and  another. 

The  petitioners  contend  that  no  partnership  existed^ 
or  if  it  did,  that  SkacUetan  was  a  dormant  partner,  and 
consequently  that  there  was  no  joint  property,  as  the 
property  would  then  be  in  the  reputed  ownership  of 
the  ostensible  partner,  (a)  The  evidence  proves  that 
Shachleton  held  himself  out  as  the  agent  only  of  Blenkin. 
The  rule  of  this  Court,  where  there  is  both  joint  and 
separate  estate,  is,  that  if  the  separate  fiat  interferes 
with  the  joint  it  will  be  superseded,  unless  the  separate 
fiat  prove  more  convenient,  when  the  joint  may  be 
impounded;  but  that  rule  cannot  apply  where,  there 
being  no  partnership,  and  therefore  no  joint  property, 
a  joint  fiat  cannot  be  supported ;  ex  parte  Hamper  (b) ; 
more  especially  where  a  valid  separate  fiat  subsequently 
issues. 

Nothing  can  be  done  under  the  joint  fiat,  which  is 
therefore  useless ;  and  if  so,  why  should  it  stand  ?  Un- 
der the  separate  fiat  many  thousand  pounds  worth  of 
debts  have  been  proved ;  under  the  joint  fiat  only  one 


(a).  Ex  parte  Enderby,  SJBam.  Chufk,  Mont,  564.  457.  See  also 

4*  Cret.  395 ;   Smith   v.  Watson,  ex  parte  Dyster,  2  Rote,  256, 

2  Bam.  5r  Cret,  46 1  ;  ex  parte  (fi)  Ex  parte  Hamper,  17  Vet, 

Jennint,    Mont,   45 ;     ex  parte  40 J. 


738 


GASES  IN  BANKRUPTCY. 


1835. 

Ex  parte 

DiGBY 

and  another. 

In  the  matter 

of 

Blekkin. 

And 
ex  parte 

BaCKTON. 

In  the  matter 

of 

Blenkin 

and  another. 


debt  of  208^,  being  the  alleged  petitioning  creditor's 
debt. 

Mr.  Ching  and  Mr. «/.  Russell  for  ex  parte  Bucktan. 
Mr.  Duckworth  for  Blenkin, 

Mr.  Ellis  for  Shackleton. 

The  Chief  Judge  :  —  That  tliey  were  not  partners 
in  fact  is  no  answer  to  the  petitioning  creditor,  who 
has  a  right  to  treat  them  as  partners.  In  the  case 
cited  (a)  there  were  two  separate  commissions,  and  a 
certificate  Ijdng  for  allowance  under  one  of  them ;  and 
the  assignees  under  a  joint  commission  wished  to  stay 
the  certificate  and  supersede;  and  Lord  Eldon^  ailer 
going  through  the  facts  of  the  case,  saw  no  ground 
for  believing  there  was  any  joint  property ;  and  as  he 
thought  the  separate  commission  more  convenient,  and 
the  certificate  had  been  obtained  thereunder,  he  would 
not  interfere  with  the  separate  commission,  but  found 
it  more  convenient  to  supersede  the  joint  commission, 
and  administer  any  joint  estate  there  might  be  under 
one  of  the  separate  commissions.  In  this  case  it  comes 
to  this,  —  does  the  joint  commission  cause  any  incon- 
venience to  the  separate  creditors  ?  I  can  perceive 
none.  The  joint  commission  is  legal ;  and  if  hereafter 
any  injury  arises  from  the  joint  commission,  let  the 
creditors  under  the  separate  come  to  this  Court.  If 
all  the  property  is  separate  estate  (as  having  been  in 
the  reputed  ownership  of  Blenkin  alone),  it  will  be  ad- 
ministered under  the  separate  commission;  otherwise 
under  the  joint 


(a)  Ex  parte  Hawper^  J  7  yes.  403, 
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The  evidence  proves  that  the  joint  fiat  is  capable  of  1835. 
being  supported  at  law ;  and  then  the  question  is,  which  """"" 
fiat  is  it  most  expedient  to  permit  to  stand?     Now        Dioby* 

there  may  have  been  such  dealings  as  would  render  it    ^^d  another. 

..-,_,_  ,-         ^,    ,       .  »n  the  matter 

necessary  to  join  Shackleton  as  well  as  Blenkin  m  any  of 

action ;  it  is  therefore  expedient  that  a  joint  fiat  should  An?^' 

exist,  the  assignees  under  which  would  represent  both,       es  parte 

taking  care,  however,  to  leave  with  the  assignees  under  j^  ^^  matte? 

the  separate  commission  the  administration  of  the  sepa-       ^  ^^ 

rate  estate  under  that  joint  fiat,  which  will   prevent    and  another. 

all  injury  to  the  separate  creditors.     This  is  not  the 

ordinary  case  of  a  joint  fiat  issued  subsequently  to  a 

separate  one. 

Sir  George  Bose:  —  It  appears  to  me,  that  as  the 
joint  commission  has  existed  so  long,  that  if  there  were 
no  separate  commission  it  would  not  be  of  course  to 
supersede  the  joint  commission.  But  the  commission 
can  only  act  on  the  estate ;  and  if  there  be  no  joint 
estate  there  can  be  no  joint  commission.  To  supersede 
this  joint  commission  would  leave  the  question  of  part- 
nership where  it  is.  The  question  here  is.  Do  the 
assignees  under  the  separate  commission  declare  that 
there  is  separate  property  which  the  existence  of  the 
joint  commission  prevents  them  from  getting  in,  and  do 
the  assignees  under  the  joint  commission  admit  that 
there  is  no  joint  property?  If  so,  it  is  of  course  to 
supersede  the  joint  commission ;  but  if  the  assignees 
or  the  creditors  under  the  joint  fiat  contend  that  there 
is  joint  property,  we  ought  to  allow  the  joint  commis- 
sion to  stand,  to  enable  them  to  recover  it,  as  a  subse- 
quent joint  fiat  is  waste  paper  as  to  the  creditors  under 
a  previous  separate  fiat*  Whether  there  be  or  be  not 
joint  property  is  a  question  to  be  litigated,  and  tliere- 
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1835.       fore  we  ought  not  to  supersede  the  joint  commission* 

This  petition  concludes,  that  even  if  there  were  ioint 

DiGMY        property,  yet  it  would  be  more  conveniently  adminifi- 

and  another,    tered  under  the  separate  commission.     If  so,  the  Court 
In  the  matter  u  ui  j     *u     •  •   .  •    •  u 

of  might  probably  supersede  the  jomt  commission ;    but 

^"f  ^"''*      that  feet  must  be   most  satisfectorily  proved  to  the 

er  parte        Court. 

In  the'^nn  *«  r      '^^^  ®^^  ^^^  separate  fiats,  as  was  the  case  in 
of  ex  parte  Hamper  (a) ;  and  this  Court  acts  on  the  same 

-and  another,   principle  which  governed  in  that  case,  viz.  convenience. 

Whether  Shackktan  was  a  dormant  partner  is,  to  say 
the  least,  doubtful;  and  as  there  may  exist  a  part- 
nership, this  Court  is  unwilling  to  interfere  with  the 
rights  of  the  joint  creditors.  Instances  may  exist  where 
a  claim  against  a  partner  is  available  against  him  under 
a  separate  fiat,  but  the  safer  course  is  to  issue  a  joint 
fiat.  It  never  has  been  held,  and  perhaps  never  will  be 
held,  that  the  mere  want  of  joint  estate  is  alone  suf- 
ficient reason  to  supersede  a  joint  fiat,  when  a  partner- 
ship does  exist,  and  therefore  a  joint  cause  of  action. 

In  this  case,  if  ShacUeton  was  a  dormant  partner  the 
property  may  have  been  in  the  reputed  ownership  of 
Blenhm^  and  therefore  distributable  under  his  separate 
fiat  Of  that  possibility  the  Court  will  not  lose  sight 
in  considering  what  is  to  be  considered  joint  property. 
In  strictness  there  might  be  joint  properly  at  the 
moment  of  bankruptcy,  which  would  only  be  distri- 
butable under  the  separate  fiat,  as  having  been  in  the 
reputed  ownership  of  Blmkiru  But  we  must  not  lose 
sight  of  what  is  due  to  Blenkin  ;  his  certificate  lies  be« 
fore  this  Court  for  allowance,  and  therefore  we  cannot 
supersede  as  to  him.    Parties  coming  here  to  supersede 


(a)  Es  parte  Hamper^  1 7  Vei.  40J. 
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a  joint  fiat  must  show  a  right.     This  joint  commission        1835. 

has  gone  on  some  time.     The  separate  fiat  must  stand, 

to  enable  the  right  as  to  reputed  ownership  to  be        Digby 

worked  out,  if  it  exist.  In'irir 

of 
The  order  which  was  made  in  the  matter  of  both         ^„j 
petitions  was  as  follows :  —  jj'  P^^ 

—  ...  BuCKTON. 

Let  the  separate  fiat  be  impounded  in  the  registrar's  in  the  matter 
office,  with  liberty  for  the  assignees  thereunder  to  apply       ^  ** 
for  its  production  for  cdl  necessary  purposes.     Let  the    and  another, 
proofs  and  other  proceedings  under  the  separate  fiat  be 
transferred  to  the  joint  fiat    Let  the  assignees  under 
the  separate  fiat  continue  to  act  in  respect  of  BlenkMs 
separate  estate;   and  let  his  separate  creditors  be  at 
liberty  to  elect  other  assignees,  if  occasion  should  re- 
quire.    Let  the  commissioners  under  the  joint  fiat  be 
at  liberty  to  appoint  a  meeting  for  the  surrender,  &c. 
o(  Shackletan. 


Costs  of  the  petition  ex  parte  Bitckton  to  be  paid 
by  Bucktony  with  liberty  to  retain  same  either  out  of 
the  joint  estate  or  the  separate  estate  of  Shackletan,  as 
the  commissioners  under  the  joint  fiat  should  direct. 
Costs  of  ex  parte  Digby  by  each  party  out  of  own  estate, 
except  costs  of  Blenhin  and  Shackletony  which  are  to 
come  out  of  the  separate  estate. 
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Court  of  GROOM  v.  CHAMBERS- 

Common    rp         . 
Pleas.        •*'  "^  issue  ordered  in  ex  parte  Chambers^  reported, 

October  28,   ante,  page  143^  now  came  on  for  trial  in  the  Common 

29,30,  §•  31,  Pleas.     The  issue  was,  whether,  at  the  time  of  suing 

out  the  commission,  Chambers  the  elder  had  committed 

Where  an  order 

for  an  issue  an  act  of  bankruptcy ;  notice  to  be  given  by  the  as* 
directs  aUwk^  signees  of  what  acts  of  bankruptcy  they  intended  to  rely 
neoes  to  be  ex-  upon;  and  all  witnesses  who  had  been  examined  on  the 

ammed,  but  the 

plaintiff  declines  former  trials  were  to  be  examined  again  on  the  issue. 

to  callflome^ 

^;^3f^t,  Mr.  Seijeant  PoUock,  Mr.  Serjeant  WiMe,  Mr.  Ser- 
it  fem.  the       jgant  Kdly,  Mr.  G.  V.  Richards,  and  Mr.  Anwld  for  the 

judge  will  bun-  *      _      ^        *^ 
self  call  the  plaintiff, 

others. 

The  Attorney  General,  Sir  W.  FoUett,  Mr.  Alexander, 
and  Mr.  Wightman  for  the  defendant 

Oct.  30.  This  day  the  plaintiff  closed  his  case,  having  called 

all  the  witnesses  he  conceived  were  material  to  his  case. 
Many  other  witnesses,  however,  remained,  who  were 
persons  that  on  former  occasions  had  been  examined  on 
behalf  of  the  present  defendant 

The  Attorney  General :  —  We  are  of  opinion  that  the 
plaintiff  has  not  proved  any  act  of  bankruptcy  to  have 
been  committed,  and  we  therefore  do  not  intend  to  call 
any  witnesses. 

Tindall,  C.  J. :  —  In  plain  English,  you  wish  to  pre- 
vent a  reply. 

Sir  W.  FoUett :  —  The  order  of  the  Lords  Commis- 
sioners directs  ^^  all  witnesses  to  be  examined,  or  such 
of  them  as  the  plaintiff  by  due  diligence  may  procure." 
Under  this  the  plaintiff  is  boimd  to  summon  them,  and 
to  call  them. 
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Mr.  Serjeant  TVilde :  —  The  plaindiF  was  ordered  to 
procure  the  attendance  of  the  witnesses,  in  order  to 
prevent  the  expense  falling  on  the  bankrupt,  Chambers, 

TindaU^  C.  J. :  —  It  would  be  a  strong  interpretation 
of  the  order  to  declare  that  the  plaintiff  must  call  the 
defendant's  witnesses ;  in  that  case  the  defendant  would 
cross-examine  those  who  were  his  own  witnesses  on  for- 
mer trials.  If  this  were  a  common  trial  at  nisi  prius 
there  would  be  no  difficulty;  there,  if  the  defendant 
calls  no  witnesses,  the  plaintiff  has  no  reply ;  but  on  this 
occasion  I  must  be  guided  by  the  order  of  the  Lords 
Commissioners.  Now,  if  I  did  not  call  and  examine 
'^  all "  witnesses,  the  cause  might  perliaps  be  sent  back 
for  trial  again.  I  must  put  some  construction  upon  the 
order.  The  plaintiff  has 'already  produced  much  evi- 
dence, which  it  is  obvious  he  would  not  have  produced 
if  he  had  not  been  bound  so  to  do  by  tlie  order  that 
"  all "  should  be  examined.  Why  then  should  I  stop 
short  in  favour  of  the  defendant?  If,  however,  the 
plaintiff  refuses  to  call  the  witnesses,  he  may  leave  tlie 
cause  to  the  jury;  I  shall  then  call  the  witnesses  myself; 
then  the  plaintiff  will  make  observations  on  the  evi- 
dence, and  the  defendant  must  be  at  liberty  to  reply  to 
such  observations. 


743 
1835. 

Gboom 

V. 

Chambers. 


The  Attorney  General:  —  If  your  Lordship  will  per- 
mit this  case  to  stand  over  till  to-morrow,  there  is  every 
probability  of  a  compromise. 

The  case  stood  over  till  next  day ;  it  was  then  stated 
that  a  comprombe  was  in  progress,  and  the  case  stood 
over. 
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Lord 
Chancel- 

LOIU 

July9y 
1836. 


Ex  parte  CHAMBERS  —  In  the  matter  of 

CHAMBERS. 

1  HIS  case,  which  is  reported,  ante^  page  440,  has  been 
compromised;  Mr.  Chambers  receiving  23,40021  out  of 
the  estate,  and  agreeing  not  to  further  contest  his 
commission. 


House  of 
Lords. 


MARSH  V.  KEATING- 

1  HIS  case,  which  is  reported,  ante^  vol.  i.  page  592, 
and  is  also  reported  in  2  Clarke  if  TineOyy  251,  has  been 
compromised;  the  Bank  of  England  receiving  95,000iL 
out  of  the  estate  of  Marshy  Slacey^  and  Company,  in  full 
of  all  demands. 


Court  of 

Review. 

March 

1836. 


Ex  parte  ABEL  SMITH  and  THOMAS  HUGHES 
ANDERDON.— In  the  matter  of  WILLIAM  MAN- 
NING,  FREDERICK  MANNING,  and  JOHN 
LAVICOT  ANDERDON. 

1  HE  order  made  in  this  case  {antej  page  536)  was  this 
day  altered,  on  the  application  of  Mr.  Meynoldsy  on  a 
petition  presented  by  all  the  four  trustees,  praying  to 
prove,  and  that  the  dividends  might  be  paid  to  them ; 
and  the  assignees  consenting,  it  was  ordered  accordingly. 


DIGEST 


OF   THE 


CASES  REPORTED  IN  THIS  VOLUME, 


AMD   Ot 


THE    CONTEMPORARY    CASES 

DECIDED  IN  ALL  THE  OTHER  COURTS. 


ABSENTING- 
See  Act  of  Bankruptcy,  1  to  6. 


ACCEPTANCE  OF  BILL. 

See  Set-off,  S. 


ACCOMMODATION  BILL. 
506  Proof,  12. 


ACCOUNTS. 

See  Assignees,  1. — Petitions,  4. 


ACQUIESCENCE. 

1.  Neither  surrendering,  inter- 
fering in  the  choice  of  assignees, 
interposing  as  to  the  disposition  of 
the  estate,  passing  the  last  examina- 
tion, nor  endeavouring  to  obtain  the 
certificate,  are  acts  of  acquiescence. 
Ex  parte  Chambers^  2  Mont.  &  Ayr. 
440.    S.  C.  I  Dea.  197. 

2.  A  party  is  not  bound  by  ac- 
quiescence when  ignorant  of  his 
rights.  Ex  parte  Chancers,  2  Mont. 
&  Ayr.  474.    S.  C.  1  Dea.  197. 

See  Evidence,  6.— In junctions,8,  4. 


ACT  OF  BANKRUPTCY. 

Absentinff. 

1.  The  hare  neglect  to  keep  an 
appointment  to  meet  a  creditor  does 
not  amount  to  an  act  of  bankruptcy. 
Vol.  IL 


A  country  trader  having  been  ar- 
rested on  a  bill,  and  having  put  in 
bail,  promised  to  attend  next  day  to 
pay  the  same ;  he  however  went  to 
London  to  procure  funds,  and  wrote 
to  the  creditor  that  that  would  pre- 
vent his  keeping  the  appointment : 
Held,  not  an  act  of  bankruptcy  by 
absentinff,  there  being  no  intent  to 
delay.    Ex  parte  Lavender^  2  Mont. 
&  Ayr.  1 1.    S.  C.  4  Dea-  &  Ch.  484. 
2.  On  the  17th,  Pearson  sent  a 
letter  from   his  dwelling-house  at 
Grreenwich  to  his  son  at  his  place 
of  business,  stating  that  he  was  un- 
able to  meet  his  engagements,  and 
desiring  to  be  denied  to  any  credi- 
tor who  might  call.  He  immediately 
left  home,  and  remained  absent  that 
and  the  following  day.   On  the  18th 
he  called  at  his  jsister's,  and  ex- 
pressed an  apprehension  of  being 
sent  to  the  Fleet,  and  stated  he  was 
in  no  hurry  to  get  home,  and  should 
not  go  very  early,  as  he  had  credi- 
tors who  would  lay  hold  of  him, 
(but  this  was  not   true);   and  he 
stayed  till   dark:    Held,  he   com- 
mitted an  act  of  bankruptcy  by  ab- 
senting, though  the  jury  found  that 
the  statement  to  the  sister  was  un- 
true, and  that  evidence  of  his  con- 
duct and  conversations  on  the  19th 
was  not  admissible  to  explain  his 
conduct  on  the  18th.    Johnson  v. 
FToojT,  2  Scott,  S72. 

3  c 
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3.  He  was  not  less  a  bankrupt 
because  he  told  a  falsehood.  Per 
Tindal,  C.  J.  Johnson  v.  Woo^y 
2  Scott,  376. 

4.  An  act  of  bankruptcy  once 
committed  cannot  be  purged  by  any 
thing  which  takes  place  afterwards. 
Per  Park,  J.  Johnson  v.  Woolfy 
2  Scott,  376. 

5.  The  act  of  absenting  is  in  itself 
ambiguous,  and  may  be  explained. 
Per  Tindal,  C.  J.  Johnson  v.  Wootft 
2  Scott,  375. 

6.  The  writing  the  letter  was  very 
like  a  beginning  to  keep  house ;  but 
he  thought  better  of  it,  and  ran 
away.  Per  Tindal,  C.J.  Johnson 
V.  Wool/,  2  ScoU,  375. 

Assignments,  Conveyances,  Sfc. 

7.  A  trader  assigned  all  his  pro- 
perty in  trust  to  pay  off  a  mort- 
gage, and  afterwards  to  discharge 
all  his  just  debts :  Held,  upon  the 
words  of  6  G.  4.  c.  16.  s.  3.,  that  this 
assignment  must  be  taken  to  have 
been  made  with  intent  to  defeat  or 
delay  his  creditors ;  for  delay  being 
the  necessary  consequence  of  the 
act  of  assignment,  it  must  be  taken 
to  have  been  intended ;  and  no  evi- 
dence is  necessary  of  the  intention 
with  which  it  was  executed.  Stetcari 
V.  Moody,  5  Tyrwhitt,  493. 

8.  If  nothing  is  previously  due 
from  a  trader  to  parties  about  to 
advance  him  money,  a  mortgage  to 
them  of  his  whole  effects  would  be 
valid,  the  effect  of  such  transfer 
being  only  the  substitution  of  one 
sort  of  security  for  another,  viz. 
money  for  goods.  Per  Lord  Lynd- 
hurst.  Carr  v.  Burdiss,  6  Tyrw. 
]4<0.  See  also  JRobinson  v.  Green" 
700od,  1  Mont.  &  Ayr.  ]. 

9.  So  a  sale  of  the  whole  of  a 


trader*8  property  is  not  an  act 
of  bankruptcy.  Rose  v.  ffaycoeky 
1  Adol.  &  Ellis,  460,  note.  See 
Manton  v.  Moore,  7  Ter.  Rep.  67 ; 
Whiiwell  v.  Thompson,  1  Esp.  72; 
Hunter  v.  Mortimer j  10  Bam.  &  Cres. 
44. 

10.  In  a  case  before  Baron  Alder- 
son  at  Winchester,  a  carter  assigned 
his  cart  and  horses,  which  formed 
his  whole  stock  in  trade  ;  and,  after 
argument,  the  Court  held,  that  the 
assignment  could  only  operate  as 
an  act  of  bankruptcy,  where  it  was 
such  as  to  produce  insolvency.  Die- 
tum  per  Park,  B.  Carr  v.  Jjurdiss, 
5  Tyrw.  141. 

11.  F.  and  S.,  traders  in  partner- 
ship, being  in  insolvent  circum- 
stances, entered  into  a  deed  of 
composition  with  their  joint  credi- 
tors, whereby  they  engaged  to  pay 
them  4«.  6d.  in  the  pound  upon  the 
amount  of  their  respective  debts,  by 
three  instalments,  F.  and  S.  retain- 
ing possession  of  the  stock  in  trade, 
and  the  creditors  engaging  to  re- 
lease them  on  payment  of  the  last 
instalment.  By  the  same  deed  F. 
assigned  to  the  trustees  a  policy  of 
assurance  upon  his  life  (which  con- 
stituted his  entire  separate  pro- 
perty} in  trust  to  pay  out  of  the 
proceeds  the  balance  of  the  debts 
due  to  the  joint  creditors,  and  the 
surplus,  if  any,  to  his  (F.*s)  personal 
representatives.  Two  years  after 
the  date  of  assignment  a  fiat  issued 
against  F.  In  an  action  brought  by 
the  assignees  under  the  fiat  against 
the  trustees  named  in  the  deed  to 
recover  the  policy,  S.,  who  was 
called  as  a  witness,  stated,  that,  at 
the  time  of  the  execution  of  the 
deed,  his  partner  and  himself  enter- 
tained hopes  of  retrieving  them* 
selves  :  Held,  that  the  assignment 
of  the  policy  under  these  circum- 
stances did  not  constitute  an  act  of 
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bankruptcy  :  Held  also,  that  it  was 
properly  left  to  the  jury  to  say  whe- 
ther the  deed  was  honestly  and 
bona  fide  entered  into  for  the  pur- 
pose of  enabling  F.  and  S.  to  con- 
tinue to  carry  on  their  trade,  or 
with  intent  to  defeat  or  delay  any 
particular  class  of  creditors,  or  whe- 
ther the  deed  was  voluntary,  and  a 
fraudulent  preference  given  by  F. 
to  the  joint  creditors  of  the  firm. 
Ahifott  V.  Burbage,  2  Scott,  ^56* 
S.  C.  2  Bmg.  (N.  S.)  444. 

12.  A  trader  being  indebted  to  his 
bankers  in  13,147/.,  assigned  to 
them  all  his  leaseholds  and  fixtures 
and  stock,  to  secure  money  then 
due,  or  thereafter  to  become  due, 
with  a  power  of  sale,  but  he  to  re- 
main in  possession  till  default  in  pay- 
ment. He  was  at  the  time  possessed 
ofotherproperty  worth  13,000^  On 
an  action  by  the  assignees  to  reco- 
ver the  property,  the  jury  found  the 
deed  was  executed,  not  in  contem- 
plation of  the  bankruptcy,  but  to 
give  the  trustees  means  of  taking 
possession  in  the  event  of  bank- 
ruptcy :  Held,  the  assignment  was 
good,  and  did  not  amount  to  an  act 
of  bankruptcy.  CJarr  v.  Burdiss, 
5  Tvrw.  136 

13.  Qusre,  Whether  payment  of 
a  country  bank  note  to  a  creditor, 
without  pressure,  with  intent  to  pre- 
fer him  to  other  creditors,  is  an  act 
of  bankruptcy  within  6  Geo.  4.  c.l6. 
s.  3.  Carr  v.  Burdiss,  5  Tyrw.  309. 
See  Cttmming  y.  Bailey ,  6  Bing.  363. 

See  Fraudulent  Preference.^ 
Lien,  11. — Voluntary  Assign- 
ments AND  Conveyances. 

Evidence. 

14.  A  trader  in  embarrassed  cir- 
cumstances absented  himself  from 


his  house  from  the  16th  of  February 
to  the  9th  of  March.  Upon  an  issue 
whether  he  had  committed  an  act 
of  bankruptcy  on  or  before  the  5th 
of  March,  two  letters  written  by  him 
on  the  16th  of  January  preceding, 
asking  for  time  on  two  bills  of  ex- 
change payable  by  him  in  February, 
were  received  in  evidence  to  show 
the  motive  of  his  absence.  Smii^ 
V.  Cramer^  1  Bing.  (N.S.)  585.  S.C. 
1  Scott,  541. 

15.  Where  a  trader  whose  goods 
are  under  seizure  quits  his  home,  it 
is  for  the  jurv  to  say  whether  he 
departs  with  the  bona  fid6  intention 
to  endeavour  to  procure  the  means 
of  removing  the  execution,  or  whe- 
ther, having  gone  for  that  purpose, 
he  stays  away  for  the  purpose  of 
avoiding  his  creditors.  Baichelor 
V.  Vyse,  4  Moore  &  Scott,  552. 

Time. 

16.  Prim^  facie,  the  act  of  bank- 
ruptcy is  presumed  to  have  been 
committed  the  day  the  fiat  bears 
date.  Ody  v,  Cookney,  J  Tyrw.  & 
Grainger,  536. 

ACTIONS  BY   AND   AGAINST 
ASSIGNEES. 

1.  Assignees  of  a  bankrupt  may 
sue  in  the  debet  as  well  as  the 
detinet,  though  executors  cannot. 
Feryusson  v.  MitcheU,  1  Tyrw,  & 
Grainger,  179. 

2.  A  landlord  being  in  possession 
of  the  premises  lately  held  by  his 
insolvent  tenant,  in  which  were  fix- 
tures belonging  to  the  latter,  agreed 
to  give  up  possession,  on  his  as- 
signees paying  7/.  for  the  rent  then 
due.  They  entered,  and  sold  the 
fixtures,  but  no  occupation  by  them 
was  proved:  Held,  that  the  7/. 
could  not  be  recovered  on  a  count, 
stating  the  defendant's  agreement  to 
pay  that  sum,  not  being  bottomed 
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on  any  previous  trangactions  be- 
tween the  partieg.  Clarke  v.  Webb 
and  another,  4  Tyrwhitt»  675. 

S.  After  Lta,  a  trader,  had  com- 
mitted a  secret  act  of  bankruptcy, 
M.  &  CCj  his  creditors,  knowing 
him  to  be  embarrassed,  pressed  him 
for  payment,  L.  said  he  had  no 
money,  but  that  if  they  could  get 
a  customer  for  his  goods  they 
should  be  paid.  M.  &  Co.  ac- 
cordingly procured  the  defendant 
A.,  a  creditor  of  their  own,  to  buy 
goods  of  L.  No  money  passed  from 
A.  to  L.,  or  to  M.  &  Co.;  but  A. 
gave  M.  &  Co.  credit  on  account. 
This  transaction  was  communicated 
to  L.,  and  a  receipt  was  given  b^* 
M.  &  Co.,  signed  by  them,  speci- 
fying it  to  be  '<  by  payment  of  de- 
fendant A.,  agreeably  to  his  order, 
balancing  their  account  with  him." 
A  fiat  having  issued  against  L ,  his 
assignees  sued  A.  in  assumpsit  for 
the  price  of  the  goods  sold  to  him  : 
Hela,  if  the  appropriation  of  the 
price  to  M.  &  Co.  was  parcel  of 
the  contract  between  A.  and  L., 
and  by  its  terms  irrevocable,  the 
action  should  have  been  trover,  for 
waiving  the  tort,  and  affirming  the 
contract,  adopted  it  in  all  its  parts. 
Bradbwyv.Anderton,  5Tyrw.  152. 

4.  An  execution  having  issued 
against  a  trader,  his  goods  were 
seized,  and  sold  under  it,  after  he 
had  committed  an  act  of  bank- 
ruptcy: the  assignees  having  brought 
trover.  Held,  that  the  jury,  in  as- 
sessing the  damages,  might  deduct 
the  expenses  of  the  sale  from  the 
proceeds  of  the  goods.  Ex  parte 
Clarke^  5  Tyrw.  223. 

5*  Certain  wine  warrants  coming 
to  the  possession  of  the  defendant, 
as  the  personal   representative   of 


her  deceased  husband,  who  died 
insolvent,  she  placed  them  in  the 
hands  of  her  attorney ;  the  warrants 
being  demanded  on  behalf  of  the 
assignees  of  the  husband,  the  de- 
fendant referred  the  applicant  to 
the  attorney  *.  Held,  that  this  was 
not  sufficient  evidence  of  a  conver- 
sion. Ccmoi  V.  HtigheSy  2  Scott,  663. 

Pleadings^  Sfc. 

6.  If  assignees  of  a  bankrupt  de- 
clare in  debt,  so  as  to  make  it  suffi- 
ciently appear  they  are  so,  it  is  not 
necessary  precisely  to  allege  that 
they  sue  **  as  assignees."  PerguMMm 
Y.  AUchelly  1  Tyrw.  &  Grainger.  179. 

7-  The  Court  allowed  the  as- 
signees of  a  bankrupt  to  plead  in 
covenant  on  a  lease :  1st.  fhat  the 
lessees'  interest  did  not  pass  to 
them.  2d.  That  they  renounced 
the  term  in  time  to  be  discharged 
from  the  performance  of  covenants. 
Thanq^eon  v.  Bradbury^  1  Bing.  326. 

8.  In  pleadings,  *^  possession "  is 
not  a  sufficient  averment  o£  exclu- 
sive possession.  Carr  v.  Burdiss^ 
5  Tyrw.  309. 

9.  The  assignees  commenced  an 
action  of  trover,  to  recover  da- 
mages for  certain  ffoods  and  chat- 
tels in  the  possession  of  the  bank- 
rupt at  the  time  of  his  bankruptcy, 
and  since  converted  by  the  defen- 
dants, who  pleaded  that  before  the 
bankruptcy,  the  bankrupt  assigned 
the  goods  to  them  by  deed,  and  that 
before  the  bankruptcy  they  took 
possession ;  the  assignees  replied 
the  defendants  did  not  take  posses- 
sion before  the  bankruptcy;  issue 
was  joined  thereon :  Held,  the  issue 
was  immaterial,  as  the  assignment 
itself  conveyed  the  property  in  the 
goods  to  the  defendants,  and  the 
continued  possession  of  the  bank- 
rupt amounted  to  a  fraud  only. 
Carr  v.  BurdisSy  5  Tyrw.  309. 
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10.  To  a  declaration  in  assumpsit 
by  the  assignee  of  an  insolvent 
debtor  for  goods  sold,  &c.,  the  de- 
fendant pleaded  that  be  paid  a  cer- 
tain sum  in  full  satisfaction  and 
discharge  of  the  promise  in  the 
declaration,  and  that  the  insolvent 
accepted  and  received  the  same  in 
full  satisfaction  and  discharge.  The 
plaintiff  replied,  that  the  defendant 
did  not  pay  the  insolvent  the  sum 
mentioned  in  full  satisfaction  and 
discharge,  nor  did  the  insolvent  ac* 
cept  and  receive  the  same  in  full 
satisfaction  and  discharge:  Held 
good  on  special  demurrer.  Webb 
V.  Weatberby,  1  Scott,  477. 

11.  In  an  action  against  J.  S.,  he 
pleaded  possession  by  authority  of 
C.  and  M.,  as  assignees  of  a  bank- 
rupt ;  the  plaintiff  replied,  the  soods 
were  not  the  goods  of  C.  and  M.,  as 
such  assignees :  Held,  this  replica- 
tion admitted  the  commission  and 
assignment  to  C.  and  M.,  and  the 
only  issue  was  the  plaintiff's  title. 
Janes  v.  Broium^  1  Scott,  453.  S.  C. 
1  Bing.  (N.S.)  489. 

See  Lien,  8.  —Pleading. 

Emdence. 

See  Act  of  Bankruptcy,  jB'ruf^iice. 
— Security  for  Costs. 


ACTIONS  AGAINST  SHERIFF. 

1.  Defendant,  a  sheriff,  who  held 
goods  taken  in  execution,  delivered 
them  to  plaintiffs,  assignees  of  a 
bankrupt,  afler  an  action  of  trover 
had  been  commenced  by  them ;  the 
plaintiffs  accepted  the  goods  with- 
out condition:  Held,  that  they 
could  not  recover  in  the  action  more 
than  nominal  damages,  at  all  events 
not  without  alleging  special  damage 


in  the  declaration.  Moon  v.  Raphael^ 
2  Bing.  (N.  S.)  310. 

2.  March  5,  A.  issues  a  fi.  fa. 
against  B.  and  C,  upon  a  judgment 
by  confession,  returnable  ^fay  2. 
May  1,  B.  and  C.  pay  the  debt  to 
the  sheriff.  B.  commits  an  act  of 
bankruptcy  on  May  2,  and  C.  on 
May  5.  May  11,  a  commission 
issues  against  B.  and  C.  May  15, 
A.  receives  the  debt  from  the 
sheriff.  A.  may  hold  the  amount 
against  the  assignees  of  B.  and  C. 
Morland  v.  Peliatt,  3  Manning  & 
Ryland,  41 1 . 

3.  Trover  by  the  assignees  of  a 
bankrupt    against    the    sheriff   for 
goods.    Plea  that  R.  I.  sued  out  a 
writ  of  fi.  fa.  against  the  bankrupt, 
and   that  it  was  delivered  to  the 
sheriff  before  tlie  bankruptcy,  and 
that  the  sheriff  seized  and  sold  the 
goods,  and  that  no  docket  had  been 
struck  against  the  bankrupt,  neither 
had  the  sheriff  notice  of  any  act  of 
bankruptcy.     Replication,  that  the 
judgment  was  obtained  against  the 
bankrupt  by  cognovit  in  an  action 
commenced  bv  collusion,  and  that 
the  fiat  issued  within  two  months 
afler  the  seizure.     Rejoinder,  that 
the    action    was    commenced    ad- 
versely :  Held,  that  on  these  plead- 
ings the  plaintiff  must  begin :  Held, 
that  also  a  coenovit  which  is  filed 
may  be  proved  by  putting  in  an  ex- 
amined copy,  without  producing  the 
original,  and  that  the  subscribing 
witness  may  prove  that  he  saw  the 
party  sign  a  cognovit,  of  which  the 
paper  produced  is  a  copy.     Scoti  v. 
is,  7  Carr  &  Payne,  347. 

See  Interpleader  Act. 


ADJUDICATION. 

1.  On  a  primft  facie  case  against 
the  validity  of  the  fiat,  the  adver- 
tisement  of  the   adjudication   was 
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ordered  to  be  postponed.  Ex  parte 
Jjavender,  4  Dea.  &  Ch.  4>86.  S.  C. 
1  Mont.  &  Ayr.  690. 

2.  Recommendation  to  commis- 
sioners to  hear  counsel  against  the 
adjudication.  Re  Walker,  2  Mont. 
&  Ayr.  267. 

See  Reversing  Adjudication. 


ADVANCING  PETITIONS. 

A  petition  cannot  be  advanced 
till  served.  Ex  parte  Matthew,  2 
Mont.  &  Ayr.  74?. 


ADVERTISEMENT  IN  GA- 
ZETTE. 

See  Staying  Advertisement. 


AFFIDAVITS. 

1.  It  is  no  objection  that  an  affi- 
davit is  sworn  before  a  master  in 
chancery.  ^Ex  parte  Hetherington, 
4  Dea.  &  Ch.  221. 

2.  An  affidavit  sworn  before  the 
petition  is  filed  cannot  be  read,  but 
the  petition  will  stand  over  to  have 
it  re-'Sworn.  Ex  parte  Taylor,  2 
Mont.  &  Ayr.  36.  Same  point,  ex 
parte  Brown,  3  Dea.  &  Ch.  496. 

3.  Though  an  affidavit  alleged  to 
be  impertinent  is  not  read,  it  will 
be  included  in  the  order  for  costs 
by  the  registrar,  unless  ordered  to 
be  excluded  at  the  hearing.  Ex 
parte  Barrington,  2  Mont.  &  Ayr. 
72. 

iSiee  Certificate,  4. 10,  11,  12.  16. 
23. — Costs,  3,  4,  5. — Proof,  3. 
— Reversing  Adjudication. — 
Service,  12;  13. 


AGENTS  LIEN. 

See  Property  passing  to  As- 
signees, 6,  1,  8. 


ALLOWANCE  TO  BANKRUPT. 

1.  After  a  final  dividend  meeting 
under  6  Geo.  4.  c.  16.  s.  109.  the 
bankrupt  is  entitled^to  his  per-cent- 
age  or  allowance ;  and  that  he  owes 
money  to  the  assignees,  or  they 
claim  a  debt  from  him,  makes  no 
difference.  Ex  parte  Cooper,  2  Mont. 
&  Ayr.  689. 

2.  If  the  bankrupt  owes  money  to 
the  assignees,  the  Court  will  order 
it  to  be  set  off  against  his  allowance. 
Ex  parte  Cooper,  2  Mont.  &  Ayr. 
692. 

3.  Though  the  assignees,  with  the 
concurrence  of  the  commissioners, 
have  ordered  an  allowance  for  main- 
tenance, (under  6  Geo.  4^  c.  16. 
8. 114.)  till  the  bankrupt  has  passed 
his  last  examination,  which  order 
remains  on  the  proceedings ;  yet  if 
the  assignees  afterwards  withhold 
the  maintenance,  on  the  ground  of 
the  final  examination  being  adjourn- 
ed sine  die,  the  Court  has  no  power 
to  interfere,  either  as  to  the  main- 
tenance or  the  passing  of  the  ex- 
amination. Ex  parte  HaU,  1  Mont. 
&  Ayr.  450.    S.  C.  4  Dea.  8c  Ch.  530. 

See  Assignees,  11. 


AMENDING  FIAT. 
See  Fiat,  Amending. 


AMENDING  PETITION. 
See  Certificatb,  10. 


ANNUITY. 
See  Proof,  5,  6,  7.  25,  26,  27. 


ANNULLING. 

PracHce. 

1.  Assignees  should  not  join  with 
a  creditor  having  an  interest  ad- 
verse to  the  fiat  in  a  petition  to 
annul.  Ex  parte  Wilks,  2  Mont. 
&  Ayr.  667. 
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2.  After  a  composition  not  paying 
I5s,  in  the  pound,  a  commission 
issued  in  1826,  the  bankrupt  was 
then  allowed  to  trade  and  contract 
new  debts;  in  1835  a  fiat  issued 
against  him  :  Held,  the  commission 
of  1826  could  not  be  impounded,  to 
enable  the  property  to  be  divided 
under  the  fiat :  that  could  only  be 
done  in  case  of  fraud  or  contract  to 
allow  the  bankrupt  to  trade.  Ex 
parte  Abbott,  2  Mont.  ?t  Ayr.  599. 

3.  The  Court  will  not  annul  on 
the  bankrupt's  petition,  on  an  ar- 
rangement with  the  petitioning  cre- 
ditor, without  evidence  of  there 
being  no  other  creditors,  or  of  their 
consent.  Ex  parte  Parr,  1  Dea.  77. 

4.  When  both  the  quorum  com- 
missioners are  unable  to  open  the 
fiat,  the  proper  course  is  to  annul 
it,  and  take  out  a  new  one.  Ex 
parte  Sutton^  I  Dea«  43- 

5.  Where  a  bankrupt  afler  com- 
mencing two  actions  against  the  pe- 
titioning creditor,  and  the  messen- 
ger presents  a  petition  to  supersede, 
the  Court  will  require  him  to  dis- 
continue the  actions  before  it  pro- 
ceeds to  hear  petition.  Ex  parte 
Poumall,  3  Dea.  &  Ch.  723 ;  but  see 
next  case,  infra. 

6.  Where  a  bankrupt  petitions  to 
annul  the  fiat  on  the  ground  of  there 
being  no  petitioning  creditor's  debt, 
nor  any  act  of  bankruptcy,  the  Court 
cannot  compel  him  to  undertake  not 
to  bring  an  action  Ex  parte  Dafy, 
3  Dea.  &  Ch.  728;  but  see  the  pre- 
ceding case,  supra. 

With  Consent. 

7.  A  fiat  cannot  be  annulled  with 
consent  of  creditors  where  the  bank- 
rupt has  not  surrendered.  Ex  parte 
Levi,  2  Mont.  &  Ayr.  685. — See  a 
long  note  on  this  subject  in  Montagu 
and  Bligh's  Reports,  Appendix. 


8.  Annulling,  with  consent  of 
nine  tenths,  allowed,  though  the 
commissioner's  certificate  did  not 
state  what  proportion  the  creditors 
assenting  bore  to  those  who  proved. 
Ex  parte  Hintony  2  Mont.  &  Ayr. 
361.     S.  C.  4.  Dea-  &  Ch.  351. 

9.  Annulling  with  consent,  where 
one  of  the  creditors  could  not  be 
found,  allowed,  on  paying  the 
amount  of  his  debt  into  Court.  Ex 
parte  Crowther,  4  Dea.  &  Ch.  31. 

See  Jurisdiction,  2. 

Misdescription. 

10.  Where  a  creditor  petitioned 
to  annul  a  fiat  on  the  ground  of 
the  misdescription  of  the  bankrupt 
without  any  intention  on  his  part  to 
issue  another  fiat,  and  the  misde- 
scription was  so  slight  that  no  cre- 
ditor was  deceived  by  it,  the  Court 
dismissed  the  petition.  Ex  parte 
MUh,  3  Dea.  &  Ch.  606. 

Non-prosecution. 

11.  Where  the  time  for  opening 
a  fiat  expires,  and  a  second  is  then 
issued  by  another  party,  it  is  no 
ground  for  annulling  the  second, 
that  it  did  not  issue  until  afler  first 
was  actually  opened,  unless  the 
party  issuing  the  second  knew  that 
fact,  or  was  guilty  of  some  fraud. 
Ex  parte  WestaU,  4  Dea-  &  Ch.  350. 

12.  The  Court  will  not  annul  a 
separate  fiat  to  give  effect  to  a  sub- 
sequent joint  fiat,  on  the  ground  that 
the  only  witness  who  could  prove 
the  act  of  bankruptcy  was  kept  out 
of  the  way,  nor  allow  the  proceed- 
ings under  the  separate  fiat  to  be 
inspected,  but  will  enlarge  the  time 
for  opening  the  joint  fiat.  Ex  parte 
Burdekin,  1  Dea.  57. 

Who  may  petition. 

13.  A  person  whose  debt  is  al- 
leged to  be  usurious  cannot  petition 
to  annul  the  fiat  for  fraud,  or  stay 
the  certificate.     Ex  parte  Jarman, 
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2  Mont.  &  Ayr.  119.     S.  C.  4  Dea. 
Sc  Ch.  S93. 

14.  A  party  who  sustains  a  griey- 
ance  from  a  fiat  may  petition  to 
annul  it,  notwithstanding  he  claims 
adversely  to  it.  A  trustee  therefore 
under  a  trust  deed  which  the  fiat 
would  overreach  may  petition  for 
this    purpose.      Ex    parte    Janesy 

5  Dea.  &  Ch.  697. 

15.  A  power  of  attorney  to  trans- 
act any  business  in  the  courts  of 
law  authorizes  the  attorney  to  apply 
to  annul  a  fiat.  Ex  parte  Dunsian, 
4  Dea.  &  Ch.  37. 

16.  In  cases  of  fraudulent  fiats 
the  Court  will  not  dismiss  a  petition 
to  annul  on  a  preliminary  objec- 
tion that  the  petitioner  is  not  a 
creditor.    Ex  parte  Ta^lor^  2  Mont. 

6  Ayr.  S7-     But  see  ex  parte  Jar- 
man,  2  Mont.  &  Ayr.  1 19. 

17.  Where  a  party  petitions  qu^ 
creditor,  an  objection  to  the  valioity 
of  his  debt  is  not  a  preliminary  ob- 
jection, although  he  is  bound  to 
prove  that  he  is  legally  a  creditor. 
Ex  parte  Wi^atty  S  Dea.  &  Ch.  665. 

Time  ofpeHtUming. 

18.  Although  a  fiat  is  concerted 
for  the  purpose  of  defeating  an  ac- 
tion brought  by  a  creditor  against 
the  bankrupt  for  the  recovery  of  his 
debt,  yet  wnere  the  creditor  proves 
his  debt  under  the  fiat,  and  lies  by 
for  ten  months  before  he  presents  a 
petition  to  annul  the  fiat,  the  Court 
will  dismiss  the  petition.  Ex  parte 
Milis,  S  Dea.  &  Ch.  606. 

19.  When  the  commissioner  ap- 
points two  meetings  under  I  &  2 
W.  4.  c.  56.  s.  20.  the  fiat  cannot  be 
annulled  with  consent  of  the  cre- 
ditors under  6  Geo.  4.  c.  16.  ss.  113, 
134.  till  afler  the  second  meeting. 

20.  A  creditor  cannot  petition 
to  annul  who  has  lain  by  twelve 


months  after  the  issuing  of  the  fiat 
without  assigning  some  good  reason 
for  the  delay.  Ex  parte  WyaUy 
3  Dea.  &  Ch.  665. 

Effect  rf  Certificate* 

21.  Where  a  creditor  petitions  to 
annul  a  fiat  after  the  bankrupt  has 
obtained  his  certificate,  there  must 
be  a  distinct  allegation  of  fraud 
against  the  bankrupt  in  the  petition; 
it  is  not  sufficient  to  state  firaud  in 
the  affidavit.  Ex  parte  Wj^aU,  3  Dea. 
&  Ch.  665. 

22.  When  the  certificate  has  been 
allowed  after  a  petition  presented  to 
annul  the  fiat,  it  is  no  bar  to  the  pe- 
tition. Ex  parte  Harvey^  2  Mont. 
&  Ayr.  597. 

Evidence. 

23.  Upon  bankrupt's  petition  to 
annul,  aepositions  of  trading  and 
act  of  bankruptcy  read  in  Court, 
so  as  to  give  him  an  opportunity  of 
answering  them.  Ex  parte  Laven" 
der,  4  Dea.  &  Ch.  486.  S.  C.  1  Mont. 
&  Ayr.  699. 

24.  A  petitioner  to  annul  a  fiat 
will  not  be  allowed  copies  of  the 
depositions  before  there  is  an  office 
copy  of  the  affidavit  in  support  of 
the  petition.  £x  parte  Matthew^ 
2  Mont.  &  Ayr.  73. 

25.  Although  there  be  not  evi- 
dence of  the  trading  on  the  pro- 
ceedings the  fiat  will  not  be  super- 
seded, if  the  bankrupt  admitted  to 
the  petitioning  creditor  that  he  was 
a  trader.  Ex  parte  Baileyy  2  Mont. 
&  Ayr.  86. 

See  AcQurEscENCB. — Costs,  1, 2. — 
Lord     Chancellor,    1.  —  Re- 

HEARING,  2. — SERyiCE,  2.  7* 


ANSWERING. 

One  of  several  respondents  not 
having  been  served  with  a  petition, 
the  Court  ordered  it  to  be  re-an- 
swered. Ex  parte  PoUety  1  Dea.  287. 
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ANTIGUA. 
See  Equitable  Mortgage. 


APPEAL, 

An  appeal  cannot  be  heard  on 
petition  instead  of  special  case,  be- 
cause matters  of  law^  and  fact  are 
involved  and  the  facts  numerous. 
Re  Maberley,  2  Mont,  ik  Ayr.  678. 
S.  C.  1  Dea.  75.  Ex  parte  Britten, 
2  Mont.  &  Ayr.  687.  Re  Butter- 
icorth,  ib.  id. 

See  Costs,  10.  22,  23. 


ASSIGNMENT  TO  ASSIGNEES. 
See  Assignees,  2. 


ASSIGNMENT  OF  BOND. 

The  Court  will  not  order  the  bond 
to  be  assigned  without  evidence  of 
the  amount  of  damage.  In  this  case 
a  reference  was  ordered  to  ascertain 
that  point.  Ex  parte  Hallj  2  Mont. 
&  Ayr.  513.     S.  C.  1  Dea.  348. 

ASSIGNEES. 
Accounts  cf. 

1.  A  petition  after  a  lapse  of 
time  by  the  executors  of  the  bank- 
rupt to  charge  the  assignees  for  the 
default  of  old  assignees  does  not  lie. 
Ex  parte  Richards*  2  Mont.  &  Ayr. 
75.     S.  C.4Dea.&  Ch.  183. 

Assignment  to. 

2.  Under  a  commission  prior  to 
1  &  2  W.  4.  c.  56,  8.  ^*  where  an 
assignee  is  removed  since  the  act, 
it  is  not  necessary  there  should  be 
a  new  assignment,  or  that  the  prior 
assignment  should  be  vacated. 
Smith  v.  De  Tastet,  4  Dea.  &  Ch. 
360.     S.  C.  1  Mont.  &  Ayr.  370. 

Audit 

3.  Commissioners  cannot  open 
the  audited  accounts  of  assignees 
without  permission  from  the  Court 


of  Review.  Ex  parte  Benham, 
2  Mont.  &  Ayr.  272.  S.  C.  1  Dea. 
26. 

Biddings  by. 
See  Biddings,  2. 

Choice. 
4.   WHiere    two    assignees    are 
chosen,  and  one  refuses  to  act,  a 
new  choice  must  be  ordered.     Ex 
parte  Cattaralt  1  Dea.  193. 

5.  In  general  when  commission- 
ers reject  a  debt  in  toto  they  should 
not  adjourn  the  choice  of  assignees 
to  enable  the  petitioner  to  present 
a  petition  to  prove.  Ex  parte  Big- 
noldy  2  Mont.  &  Ayr.  655. 

Expenses. 

6.  Assignees  are  entitled  to  the 
expenses  of  journeys  solely  and 
properly  undertaken  for  the  benefit 
of  the  estate.  Ex  parte  Joyner^ 
2  Mont.  &  Ayr.  1.  overruling  ex 
parte  Elsee,  Mont.  1. 

7-  Assignees  are  entitled  to  tra- 
velling expenses  bond  fide  incurred 
for  the  benefit  of  the  estate.  Ex 
parte  Lovegrove*  2  Mont.  &  Ayr.  4. 
S.  C.  3  Dea.  &  Ch.  763. 

Injunctions  cigainst* 

8.  Where  assignees  have  a  legal 
right  the  Court  will  restrain  them, 
if  they  sue  against  equity.  Ex  parte 
Booth,  2  Mont.  &  Ayr.  93.  S.  C. 
4Dea.  &  Ch.  211. 

Liabilities. 

9.  A.  as  assignee  of  B.,  a  bankrupt, 
gave  an  undertaking  to  C.  who  was 
the  mortgagee  of  one  farm,  and  was 
under  a  contract  to  purchase  an- 
other farm,  (both  the  property  of  the 
bankrupt,)  and  who  had  a  distress 
upon  the  mortgaged  premises,  that 
if^  the  distress  were  withdrawn,  he 
would  pay  to  C.  the  arrears  then 
due  in  respect  of  the  mortgage  out 
of  the  effects  on  the  premises.  C. 
withdrew  the  distress  accordingly, 
and  afterwards  the  bankruptcy  was 
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annulled  before  A.  had  obtained 
possession  of  any  part  of  the  bank- 
rupt's effects,  whereupon  C.  brought 
an  action  on  the  undertaking,  and 
recovered  judgment  against  A.  per- 
sonally :  Held,  on  a  bill  filed  by  A. 
against  C,  to  which  B.  was  no 
party,  that  A.  could  have  no  relief 
m  equity  against  the  judgment  at 
law,  and  that  lie  was  not  entitled  as 
against  C  to  claim  repayment  of 
the  sum  thereby  recovered  out  of 
the  price  which  C.  had  contracted 
to  pay  for  the  other  farm.  Pell  v. 
Stephensy  2  Mylne  &  Keen,  3S4>. 

10.  The  solicitor  cannot  in  bank- 
ruptcy compel  the  assignees  to  pay 
his  bill,  if  they  have  no  assets.  Ex 
parte  Adamsy  2  Mont.  &  Ayr.  706. 
See  contra  ex  parte  Coates,  1  Mont. 
&  Ayr.  828 ;  ex  parte  LewiSy  S  Dea. 
&  Ch.  618. 

11.  A.  and  B.  sue  out  a  fiat  as 
solicitors  to  the  petitioning  cre- 
ditor, and  the  assignees  afterwards 
appoint  C.  to  act  as  solicitor  ;  but  it 
is  agreed  between  him  and  A.  and 
B.,  with  the  privity  of  the  assignees, 
that  all  three  shall  jointly  act  as  so- 
licitors and  share  the  profits,  and 
the  assignees  afterwards  recognize 
the  acting  of  A.  and  B.  as  such  joint 
solicitors :  Held,  that  this  amount- 
ed to  a  retainer  by  the  assignees 
of  A.  and  B.  as  joint  solicitors  with 
C. ;  that  the  Court  of  Review  had 
jurisdiction  on  the  petition  of  A. 
and  B.  (C.  having  been  served  with 
it)  to  enforce  the  payment  by  the 
assignees  of  the  solicitor's  bill  of 
costs.  The  assignees  are  account- 
able for  any  money  they  distribute 
among  the  creditors  without  an 
order  of  dividend ;  and  although 
the  bankrupt  does  not  obtain  his 
certificate  until  after  such  distri- 
bution, yet  when  he  does  obtain  it 


he  may  petition  for  an  order  ou 
the  assignees  to  declare  a  final  divi- 
dend to  the  amount  of  the  sum  dis- 
tributed, with  a  view  to  claiming 
his  allowance :  and  the  Court  will 
make  a  proper  order  to  prevent  the 
bankrupt  from  being  deprived  of  his 
allowance  to  the  extent  of  the  sum 
distributed.  Ex  parte  Lewis,  S  Dea- 
&Ch.  681. 

12.  Assignees  are  liable  to  the 
solicitor  for  payment  of  hi«  bill  of 
costs,  whether  they  have  assets  or 
not.  Ex  parte  LeinSj  3  Dea.  &  Ch. 
681 ;  and  see  ex  parte  Coaies,  1  Mont. 
&  Ayr.  328. 

13.  The  assignees  are  not  liable 
to  the  solicitor  for  his  bill  of  costs, 
unless  they  have  assets.  Ex  parte 
AdamSy  2  Mont.  &  Ayr.  706;  but 
see  ex  parte  Coates,  1  Nf ont.  &  Ayr. 
328  ;  and  ex  parte  Lewisy  3  Dea.  & 
Ch.  681. 

14<.  Where  the  order  of  a  dividend 
states  that  a  particular  assignee  is 
not  liable,  he  will  not  be  included  in 
an  order  to  pay  the  dividend.  Ex 
parte  Dawson^  2  Mont.  &  Ayr.  94: 

15.  An  assignee  anticipating  that 
the  estate  would  pay  20«.  in  the 
pound,  made  up  that  sum  to  a  cre- 
ditor who  had  already  received  14«. 
in  the  pound ;  the  assignee  became 
bankrupt,  and  the  creditor  was 
chosen  assignee,  and  the  estate  pays 
no  further  dividend  :  Held,  he  must 
refund  the  surplus  received.  Ex 
parte  Grimtvoody  1  Dea.  394. 

See  Dividends,  6. 

Purchase's  hy* 

16.  If  an  assignee  purchase  part 
of  the  bankrupt's  estate  and  improve, 
the  estate  must  be  resold  and  put 
up  at  the  price  given  by  the  as- 
signee, adding  the  sum  laid  out  in 
improvements.  Ex  parte  HewUty 
2  Mont.  &  Ayr.  477-  See  ex  parte 
BenneUy  10  Ves.  4<X). 
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17-  Where  ao  assignee  purchases 
part  of  the  estate  without  leave,  the 
general  rule  is  to  remove  him.  £x 
parte  Alexander^  S  Mont.  &  Ayr. 
492.     S.  C.  1  Dea.  273. 

Removal  of* 

18.  An  assignee  who  had  been 
guilty  of  misconduct  applied  to  be 
discharged  on  payment  of  the  costs 
of  his  application,  &c.  The  Court 
refused  to  enter  the  nature  of  the 
misconduct  in  the  order  of  removal, 
but  made  it  subject  to  any  future 
application  which  might  be  made 
against  him.  Ex  parte  Angle,  4  Dea. 
&  Ch.  118. 

19.  Where  a  sole  assignee  was  in 
insolvent  circumstances,  and  there 
was  some  suspicion  attached  to  the 
debts  of  the  creditors  who  elected 
him,  an  order  was  made  that  he 
should  be  restrained  from  acting  as 
assignee,  and  that  one  or  more  per- 
sons should  be  appointed  to  act  in 
his  name,  giving  him  a  proper  in- 
demnity. £x  parte  Copland^  3  Dea. 
&  Ch.  561. 

See  Costs,  6.— Petitions,  3. 

Sanction  of  Court  to  Arrangements. 

20.  The  sanction  of  the  Court 
given  to  a  pecuniary  arrangement 
by  the  assignees  affecting  the  estate. 
Ex  parte  Praier^  2  Mont.  &  Ayr. 
364.     S.  C.  4  Dea.  &  Ch.  214. 

21.  Reference  to  commissioner 
ordered,  whether  an   arrangement 

Sroposed  by  the  assignees  was 
eneficial  to  the  estate.  Ex  parte 
Bradstocky  2  Mont.  &  Ayr.  490. 
S.  C.  1  Dea.  272.  Ex  parte  Kirbi/y 
2  Mont.  &  Ayr.  142.  S.  C.  4.  Dea. 
&  Ch.  400.  Ex  parte  Hyslop, 
2  Mont.  &  Ayr.  289;  ex  parte 
Prater,  ib.  364;  ex  parte  tiare, 
2  Clarke  &  Finelly. 


22.  The  Court  will  not  make  any 
order,  on  the  application  of  the 
assignees,  as  to  the  management  of 
the  estate ;  they  must  act  on  their 
own  responsibility.  Ex  parte  Bel- 
cher,  4  Dea.  &  Ch.  1. 

See  References. 

Twenty  per  Cent, 

23.  The  commissioner  cannot 
charge  both  assignees  with  twenty 
per  cent,  where  only  one  had  the 
money,  unless  he  tinds  that  the 
other  "  knowingly"  permitted  it. 
Ex  parte  Benham,  2  Mont.  &  Avr. 
272.    S.  C.  1  Dea.  26, 

See  Actions  by  and  against  As- 
signees. —  Costs,  6,  7,  8.  — 
Election  by  Assignees. — Divi- 
dends, 4.  6.  —  Proceedings. — 
References. 


ATTACHMENT. 

1.  An  attachment  for  payment  of 
costs  is  of  course  after  disregard  of 
the  four-day  order ;  but,  unless  ex 
necessitate,  it  will  not  be  issued  in 
vacation.  Ex  parte  Hvnty  2  Mont. 
&  Ayr.  18.  S.  C.  4  Dea.  h  Ch.  503. 

2.  An  order  of  committal  for 
nonpayment  of  costs  under  which 
the  party  is  committed,  will  not  be 
suspended  on  the  ground  of  an  ap- 
peal, unless  the  costs  are  paid  into 
court.  Ex  parte  Fox,  2  Mont.  & 
Ayr.  18.     S.  C.  4  Dea.  &  Ch.  503. 

3.  The  order  of  committal  afler 
the  four-day  order  must  be  on  peti- 
tion. Every  step  towards  commit- 
ment must  be  mentioned  to  the 
Court.  The  application  to  commit 
must  be  made  on  the  same  day  the 
certificate  is  made.  Ex  parte 
Myersy  2  Mont.  &  Ayr.  87.  S.  C. 
4  Dea.  &  Ch.  579. 

4.  In  order  to  ground  an  attach- 
ment for  nonpayment  of  costs  pur- 
suant to  a  rule  of  Court  on  the  pro- 
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thonotary's  allocatur,  there  must  in 
all  cases  be  a  personal  service, 
unless  it  appears  that  the  rule  or 
allocatur  has  been  seen  in  the  ac- 
tual  possession  of  the  party.  JDicas 
y.  Wamey  1  Scott,  537. 

See  Certificate,  17» 1 8- — Proof,  8. 

ATTESTATION. 

If  there  be  four  assignees,  and 
a  petition  to  stay  the  certificate  be 
presented  by  three,  stating  them- 
selves to  be  three  of  the  assignees, 
but  the  attestation  is  bad  as  to  two, 
the  petition  may  be  heard  as  the 
petition  of  one.  Ex  parte  JBumy 
2  Mont.  St  Ayr.  483. 


ATTORNEY. 

1.  Where  an  attorney  has  no 
residence  in  this  country,  substi- 
tuted service  at  his  last  place  of 
residence  was  ordered,  of  an  order 
nisi  for  his  being  struck  off  the  roll. 
Re  Marhy  4  Dea.  &  Ch.  28. 

2.  The  provisions  of  the  3  Jac.  1. 
c.  7.  8.  1.  and  2  Geo.  2.  c.  23.  s.  23. 
do  not  extend  to  the  assignees  of  an 
insolvent  or  bankrupt  attorney,  who 
may  sue  for  business  done  by  such 
attorney  without  delivering  a  signed 
bill  to  the  client.  Under  3  Jac.  1. 
c.  7.  a  bill  signed  by  the  attorney  is 
sufficient,  without  specifying  the 
Court  in  which  the  business  was 
done.  Quaere,  if  it  is  not  also  suffi- 
cient under  the  2  Geo.  2.  c.  23. 
8.  23.  Lester  v.  Lazarus^  1  Tyr- 
whitt  &  Grainger,  129. 

See  Certificate,  17,  18. — Lien, 

5,6. 


AUDIT. 

Althouffh   the   six  months  have 
elapsed  since  the  last  examination 


of  the  bankrupt  the  commissioners 
may  appoint  an  audit  meeting.  Ex 
parte  HoLylandy  1  Dea.  367. 

See  Assignees,  3. 


AWARD. 

In  an  action  by  assignees  of  a 
bankrupt  to  recover  property  of  the 
bankrupt  held  by  the  defendants 
under  a  claim  of  lien,  whereon  a 
reference  is  made  at  Nisi  prius 
of  the  matters  in  difference  to  an 
arbitrator,  he  has  no  authority  to 
award  that  the  defendants  have  a 
right  to  prove  against  the  bank- 
rupt. Crowfoot  V.  London  Dock 
ComjKJOiy,  4  Tyrw.  967.  S.  C.  4  Cr. 
&  Mee.  637. 


BANKRUPTS  RIGHT  TO 
PROPERTY. 

Stock  was  settled  on  a  wife  for 
her  separate  use  for  life,  witli  a 
power  of  appointment  by  will.  The 
trustees*  at  the  request  oi  tlie  hus- 
band and  wife,  sold  out  the  stock 
and  paid  the  proceeds  to  the  hus- 
band, who  afterwards  became  bank- 
rupt. The  wife  filed  a  bill  to  com- 
pel the  trustees  to  replace  the 
stock,  and  obtained  a  decree,  under 
which  the  trustees  transferred  part 
of  the  stock  into  court,  and  they 
were  allowed  time  to  transfer  the 
remainder.  The  wife  died,  having 
by  her  will  appointed  the  stock  to 
her  husband,  and  appointed  him  her 
executor.  He  filed  a  bill  of  revivor 
and  supplement  against  the  trustees 
and  his  assignees,  claiming  the  stock 
under  the  appointment,  and  praying 
the  same  relief  as  his  wife  might 
have  had ;  but  as  he  had  received 
the  proceeds  of  the  stock  sold  out, 
his  bill  was  dismissed.  NaXL  v. 
PtUnter,  5  Simons,  555. 
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BARGES. 
See  Reputed  Ownership,  4. 


BARRISTERS- 
See  Commissioners,  1. 


BIDDINGS. 

See  Opening  Biddings. 

1.  The  solicitor  to  the  fiat  cannot 
have  leave  to  bid  at  a  sale  of  the 
bankrupt's  property,  unless  under 
very  peculiar  circumstances.  Ex 
parte  TowUj  2  Mont.  &  Ayr.  29. 
S.  C.  4  Dea.  &  Ch.  519. 

2.  Order  refused  for  an  assignee 
to  bid  for  the  bankrupt's  property, 
although  the  assignee  obtained  the 
consent  of  a  meeting  of  the  cre- 
ditors, such  meeting  having  been 
only  attended  by  half  in  value  of 
the  creditors.  Ex  parte  Beaumont^ 
3  Dea.  &  Ch.  549. 

3.  Although  it  is  the  usual  and 
the  prudent  practice  for  a  mortgagee 
to  apply  to  the  Court  for  leave  to 
bid,  the  Court  will  not  rescind  the 
sale  where  the  mortgagee  has  pur« 
chased  the  property  without  such 
leave,  if  the  purchase  has  been  made 
by  him  bond  fide.  Ex  parte  AMey^ 
3  Dea.  &  Ch.  510. 

4.  A  mortgagee  having  bid  at  the 
sale  of  the  mortgaged  property, 
and  become  the  purchaser  without 
having  previously  obtained  an  order 
for  him  to  bid,  the  Court  granted 
him  an  order  nunc  pro  tunc.  Ex 
parte  PecUer,  3  Dea.  &  Ch.  622. 

See  Costs,  18. — Equitable  Mort- 
gage, IOl— Mortgages,  Lkgal. 


BILL  BROKING. 
See  Trader,  2. 


BILL  OF  COSTS. 

An   agreement    by  an    assignee 
to  allow  the  solicitor  interest  on  his 


bill  of  costs  does  not  bind  the 
bankrupt's  estate.  Ex  parte  PAtV- 
Upey  1  Dea.  368. 

See  Assignees,  10. — Attorney,  2. 
Solicitor,  1. 


BILL  OF  EXCHANGE. 

Affidavit  for  proof  on,  must  state 
consideration.  Ex  parte  Maberlyy 
2  Mont.  &  Ayr.  23. 

5ecPR00F,  9,  10,  11. 


BOND. 
See  Proof,  13. 


BREACH  OF  TRUST. 
See  Certificate,  2. 


BUILDER. 
See  Trader,  1. 


CASES. 


CommepUed  upon. 

1.  Ex  parte  Bllis,  commented  on 
in  ex  parte  Vere^  2  Mont.  &  Ayr.  129. 

2.  Ex  parte  Gouldy  1  Gl.  &  J.  231, 
in  ex  parte  Barringtony  2  Mont.  & 
Ayr.  251. 

Confirmed, 

3.  Ex  parte  BarraUy  1  G.  &  J. 
327,  confirmed  in  ex  parte  Dickson^ 
4  Dea.  8c  Ch.  622. 

4.  Carvaiho  v.  Burtiy  4  Barn.  & 
Adol.  382,  confirmed  by  Bum  v. 
Carvaihoy  1  Adol.  &  Ellis. 

Corrected. 

5.  Ex  parte  Skirmery  Mont.  & 
Bli.  417,  corrected  by  ex  parte 
CoWery  4  Dea.  &  Ch.  520. 

Doubted. 

6.  Robinson  y*MacdonneUy  5  Mau. 
&  Sel.  228,  doubted  in  Leslie  v. 
Guihrisy  4  Scott,  683. 
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Over-ruled  and  reversed, 

?•  WilUams  v.  Stephats,  2  Camp. 
SOI,  is  over-ruled  by  ex  parte 
Lavender,  As  Dea.  &  Ch.  491 . 

8.  £x  parte  Elsee,  MoDt.  1,  over- 
ruled by  ex  parte  Joyner,  2  Mont.  & 
Ayr.  1. 

9.  Munk  V.  Clarke,  10  Bing.  102, 
by  Munk  v.  Clarke,  2  Bing.  (N.  S.) 
229. 


CERTIFICATE. 

Debts  barred. 

1.  If  a  clerk,  hired  for  a  year,  con- 
tinue in  the  bankrupt's  office  after 
the  bankruptcy,  and  then,  in  the 
middle  of  the  year,  by  mutual  con- 
sent, the  contract  is  rescinded,  on 
the  understanding  that  the  clerk 
is  to  be  paid  rateably  for  his  ser- 
vices during  the  current  year,  the 
master's  certificate  does  not  bar 
the  clerk  from  recovering  all  the 
wages  due  from  the  expiration  of 
the  year  last  before  the  fiat  up  to 
time  of  rescinding  the  contract,  no 
part  of  such  wages  being  proveable : 
the  6  Geo.  4.  c.  16.  s.  4iB.  makes  no 
difference.  Thomas  v.  WiUiams, 
S  Adol.  &  Ellis,  684. 

2.  A.  and  B.  were  trustees;  A. 
misapplied  the  trust  funds,  and  a 
commission  issued  against  him, 
under  which  he  obtained  his  certi- 
ficate; no  proof  was  made,  as  he 
concealed  the  fact,  and  continued 
to  pay  the  interest ;  afterwards  a  fiat 
issued  against  him,  after  which  the 
breach  of  trust  was  discovered : 
Held,  the  certificate  under  the  com- 
niission  was  a  bar  to  any  proof 
under  the  fiat.  Ex  parte  HoU, 
2  Mont.  &  Ayr.  562. 

Joint  and  separate, 

3.  Where  two  bankrupts  under  a 
joint  fiat  obtain  a  joint  certificate 


from  their  creditors,  and  one  of  the 
bankrupts  dies  before  the  certificate 
is  allowed,  the  Court  will  on  motion 
allow  it  as  the  separate  certificate 
of  the  survivor.  Ex  parte  Caster^ 
3  Dea.  &  Ch.  549. 

Motion  for  Discharge. 

4.  Semble,  the  affidavit  in  support 
of  amotion  to  discharge  a  defendant 
on  the  ground  that  he  has  become 
bankrupt  and  obtained  his  certifi- 
cate must  show  that  the  certificate 
is  enrolled,  and  the  rule  must  be 
drawn  up  on  reading  the  enrolment. 
Osborne  v.  Williamson,  1  Meeson  & 
Welsby,  551. 

Petition  to  stay* 

5.  The  certificate  cannot  be 
stayed  for  misconduct  before  the 
fiat  issued.  Ex  parte  Gordon,  2 
Mont  &  Ayr.  3a 

6.  If  there  have  been  two  com- 
missions and  no  dividend,  it  is  in  the 
discretion  of  the  Court  to  allow  or 
refuse  the  certificate.  Ex  parte 
Green,  2  Mont.  &  Ayr.  31.  S.  C. 
4.Dea.  &  Ch.  112. 

7.  A  creditor  who  has  not  proved, 
and  who  takes  the  bankrupt  in  exe- 
ecudon  and  petitions  to  stay  the 
certificate,  must  elect  whether  he 
will  abandon  the  action  or  the  pe« 
tition.  £x  parte  Green^  2  Mont. 
&  Ayr.  31.    S.  C.4  Dea.  &  Ch.  112. 

8.  That  the  bankrupt  has  not  fully 
disclosed  his  estate  is  not  sufficient 
in  ordinary  cases  to  stay  the  certifi- 
cate. £x  parte  Bum,  2  Mont.  & 
Ayr.  483. 

9.  That  the  bankrupt  has  not  given 
up  some  of  his  property  is  no  ground 
to  stay  the  certificate.  Ex  parte 
Bum,  2  Mont.  &  Ayr.  483. 

10.  If  the  allegation  in  a  petition 
to  stay  the  certificate  is  positive, 
while  the  affidavit  in  support  by  the 
petitioner  states  information  and 
belief  only,  but  another  affidavit  in 
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support  hy  a  third  person  states  the 
fact  positively,  it  is  sufficient.  Ex 
parte  Fi/cy  2  Mont.  &  Ayr.  575. 
S.  C.  1  Dea.  418. 

11.  The  certificate  will  be  stayed 
in  a  petition  alleging  information 
and  belief,  if  supported  by  an 
affidavit  swearing  to  the  fact  posi- 
tively. Sir  J.  Cross,  diss.  The 
certificate  will  be  stayed  to  enable 
a  creditor  to  prove  when  the  reason 
for  his  not  proving  was  a  belief  that 
no  dividend  would  be  paid.  Ex: 
parte  Perring,  2  Mont.  &  Ayr.  486. 
S.  C.  1  Dea.  266. 

12.  On  petition  to  stay  certificate 
it  must  appear  from  the  petition 
Itself  that  the  party  applying  is  a 
creditor ;  if  it  appear  merely  infer- 
entially,  that  is  sufficient.  If  it 
merely  so  appear  from  the  affidavits 
in  support,  that  is  insufficient,  and 
no  amendment  of  petition  to  stay 
certificate  allowed.  A  former  part- 
ner, there  being  partnership  debts 
unpaid,  cannot  petition  to  prove  the 
balance  of  accounts  ;  a  fortiori  not 
to  stay  certificate.  On  petition  to 
prove  and  stay  certificate  it  is  not 
necessary  to  charge  directly  what 
debt  was  tendered  for  proof  to  the 
commissioner  or  when  it  was  re- 
jected. Ex  parte  Robinson^  4  Dea. 
&  Ch.  499. 

13.  On  a  petition  for  leave  to 
prove  and  stay  the  bankrupt's  cer- 
tificate the  Court  will,  where  the 
circumstances  are  suspicious,  direct 
a  meeting  to  enable  the  creditor  to 
prove,  and  order  the  commissioners 
to  review  the  certificate.  Ex  parte 
Brayy  3  Dea.  &  Ch.  495. 

14.  An  allegation  that  the  bank- 
rupt has  not  fully  disclosed  his 
estate  is  not  sufficient  in  ordinary 
cases  to  stay  the  certificate.  In  ex- 
treme cases  the  Court  would  order 


first  an  issue.     Ex  parte  Bum,  2 
Mont.  &  Ayr.  483.  S.C.  1  Dea.  194. 

15.  A  creditor  who  becomes 
bankrupt  after  proving  his  debt, 
may  nevertheless  petition  to  stay 
the  first  bankrupt's  certificate,  if 
his  (the  creditor's)  assignees  do  not 
interfere.  Ex  parte  Tat/lor,  4  Dea. 
&  Ch.  125. 

16.  Where,  on  petition  to  stay 
certificate,  petitioner  does  not  ap- 
pear, Ai^cl  petition  is  dismissed,  cer- 
tificate not  ordered  to  go  without 
the  production  of  an  affidavit  that 
there  is  no  collusion.  Ex  parte 
Betheringtan,  4  Dea.  &  Ch.  224. 

See  Annulling,  13.  21, 22. — 
Attestation. — Reheauing,  2. 

Its  protection, 
17*  A  solicitor's  certificate  does 
not  protect  him  from  attachment 
for  contempt  in  not  paying  into 
Court  money  belonging  to  his  client, 
and  fraudently  retained.  Re  New» 
buryy  5  Nev.  &  Man.  419.  In  re 
Bonner^  1  Nev.  &  Man.  553»  S.  C. 
4  Barn.  &  Ado1.811. 

18.  Whether  the  certificate  would 
have  exempted  him  from  attach- 
ment if  no  fraud.    Qusere,  ib.  id. 

19.  Bankrupt  having  obtained 
his  certificate  is  no  longer  privi- 
leged as  to  costs.  Ex  parte  Lomas, 
4  Dea.  &  Ch.  258. 

Under  second Jiat, 

20.  The  127th  section  of  6  Geo.  4. 
c.  16.  does  not  apply  where  the 
second  commission  was  before  the 
6  Geo.  4.  The  bankrupt  was  insol* 
vent  in  1818  and  a  commission  is- 
sued in  1832,  under  which  he  ob- 
tained his  certificate  previous  to 
6  Geo.  4.  c.  16. :  Held,  the  interest 
in  an  agreement  entered  into  by  the 
bankrupt  subsequently  to  the  cer- 
tificate did  not  pass  to  the  assignees 
under  the  commission.  Ex  parte 
Hawky,  2  Mont.  &  Ayr.  426. 
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Signaiure. 

21.  If  a  fiat  be  worked  before 
one  commissioner,  and  in  his  ab- 
sence from  LfOndon  in  vacation  the 
certificate  be  signed  by  another 
commissioner  who  acts  for  the  ab- 
sent commissioner,  the  Court  will 
refer  the  certificate  back  to  be 
signed  by  the  commissioner  who 
had  been  absent.  £x  parte  Bum, 
2  Mont.  &  Ayr.  48S. 

22*  Omission  of  year  in  date  to 
signature  of  certificate  by  creditor, 
where  the  date  was  properly  at- 
tached to  preceding  signature,  rec- 
tified. Officer  ordered  to  pass  such 
certificates  in  future  without  put- 
ting parties  to  expense  of  petition. 
In  re  Buckley  and  Trueman^  4  Dea. 
&  Ch.  504. 

2S.  Special  order  as  to  allowance 
of  a  certificate,  where  one  of  the 
signatures  was  by  the  power  of  at- 
torney, the  signature  to  which  by 
affidavit  was  not  properly  verified. 
Ex  parte  Dunsiany  4  Dea.  &  Ch.  30. 


CHECKS. 
See  Proof,  14  to  19. 


CHOICE  OF  ASSIGNEES. 
See  Assignees,  4,  5. 


CLAIMS. 

1.  Where  a  sum  has  been  ordered 
to  be  paid  into  Court  by  the  bank- 
rupt in  a  suit  in  Chancery  still 
pending  against  him,  a  claim  was 
ordered  to  be  entered  on  the  pro- 
ceedings for  that  amount,  and  the 
assignees  were  directed  to  reserve 
dividends  on  that  sum,  to  be  paid 
to  the  accountant  general  to  the 
credit  of  the  suit  in  Chancery.  Ex 
parte  Fardeny  3  Dea.  &  Ch.  479. 


2.  Where  the  bankrupt  had  been 
ordered  to  pay  a  sum  into  Court 
in  a  suit  in  Chancery  against  him 
pending  at  the  time  of  his  bank- 
ruptcy, it  was  ordered  by  the  Court 
of  Review  that  a  claim  should  be 
entered  for  that  sum  on  behalf  of 
the  plaintiff  in  the  suit,  and  that  the 
dividends  on  that  sum  should  be 
paid  into  the  Court  of  Chancery, 
and  invested  in  the  name  of  the 
accountant  general.  Ex  parte  Han- 
cocky  3  Dea.  &  Ch.  523. 

3.  Where  property  pledged  hj 
the  bankrupt  with  a  creditor  is 
claimed  by  a  third  person,  the  cre- 
ditor may  enter  a  claim  for  the 
amount  till  the  question  is  deter- 
mined. Ex  parte  WUUanuy  4  Dea. 
&  Ch.  180. 


CLERKS. 

A  clerk  compelled  to  leave  the 
bankrupt's  service  several  months 
before  the  bankruptcy,  on  account 
of  his  master's  inability  to  pay  his 
salary,  is  entitled  to  six  months' 
wages  in  full.  Ex  parte  Sandesy 
2  Mont.  &  Ayr.  684. 

See  Certificate,  1. — Proof,  20. 


COACH  PROPRIETOR. 

A  coach  proprietor  is  not  a  trader, 
semble.  Ke  Walker,  2  Mont.  & 
Ayr.  267. 

COAL  BARGES. 
See  Reputed  Ownership,  4^ 


COMMISSIONERS. 

1.  A  barrister  cannot  petition  to 
have  his  name  inserted  in  a  com- 
mission. Ex  parte  Douglaesy  2  Mont. 
&  Ayr.  219. 

2.  The  quorum  Commissioners 
named  in  a  fiat  are  entitled  to  be 
summoned :    if  not  summoned,  the 
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Court  will  interfere,  and  can  de- 
clare every  thing  void,  done  under 
the  fiat  in  their  absence.  Ex  parte 
Williams,  2  Mont.  &  Ayr.  616. 

S.  The  quorum  Commissioners 
named  in  a  fiat  are  entitled  to  be 
summoned  :  if  not  summoned,  the 
Court  of  Reviewr  will  interfere. 
Ex  parte  Douglassy  2  Mont.  &  Ayr. 
218. 

4.  A  commissioner  of  bankruptcy 
appointed  under  the  1  &  2  W.  4. 
c.  56*  has  no  power,  when  sitting 
alone,  under  tne  authority  of  the 
7th  section  to  fine  or  commit  for 
a  contempt.  The  King  v.  Faulkner^ 
2  Cromp.,  Mee.,  &  Ros.  525*  S.  C. 
2  Mont.  &  Ayr.  SI  1. 

See  Costs,  9. —  Fees. — Jurisdic- 
tion-, 2,  S,  4. — Warrant,  2,  3. 


COMMITMENT. 

1.  A  bankrupt  having  been  com- 
mitted by  one  of  the  London  Com- 
missioners to  the  custody  of  the 
messenger  for  not  answermg  satis- 
factorily was  brought  up  before  two 
commissioners,  and  committed  by 
them  to  Newgate:  Held,  that  the 
commitment  was  illegal,  inasmuch 
as  the  bankrupt  ought  to  have  been 
brought  up  and  re-examined  before 
a  subdivision  court  consisting  of 
three  commissioners,  who  must  be 
all  present  at  such  examination, 
though  they  need  not  be  unanimous 
in  the  sentence  of  commitment.  Ex 
parte  Lampon,  3  Dea.  &  Ch.  751. 

2.  To  justify  a  committal  of  a 
bankrupt  for  not  answering  satis- 
factorily, the  commissioners  should 
point  out  the  unsatisfactory  answers, 
and  press  those  points.  Ex  parte 
Lecy  2  Mont.  &  Ayr.  15. 

See  Attachment.-—  Jurisdic- 
tion, 3. 
Vol.  II. 


COMPOSITION. 
See  Proof,  21  to  24. 


COMPOUNDING  PETITION- 
ING  CREDITOR'S  DEBT. 

Where  the  bankrupt  accepted 
and  gave  the  petitioning  creditor 
a  bill  of  exchange,  in  consideration 
of  abandoning  the  fiat,  which  was 
done  before  the  adjudication,  the 
plaintiff  cannot  recover  thereon,  as 
being  illegal  and  void  by  the  gene- 
ral policy  of  the  law,  independently 
of  6  Geo.  4«.  c.  16.  s.  8.  Davis  v. 
Holding,  1  Tyrw.  &  Graing.  371. 
S.  C.  3  Cromp.,  Mee.,  Sc  Ros.  159. 
See  also  ex  parte  Tltompson,  1  Ves. 
jun.  157 ;  Jaeksony.Duchatre,  3  Ter. 
Rep.  55 1 ;  Cockshott  v.  Bennett,  3  Ter. 
Rep.  763;  and  Leicester  v.  Bose, 
4  East,  372. 

CONDITIONS  AS  TO  BANK- 
RUPTCY. 

A  trader  on  his  marriage  received 
a  fortune  of  5,000/.  with  his  wife, 
and  settled  a  sum  of  stock  in  trust 
for  himself  for  life,  with  limitations 
over  for  the  benefit  of  his  wife  and 
children,  in  the  event  of  his  be- 
coming bankrupt  or  insolvent ;  and 
it  was  provided,  that  if  he  should 
survive  his  wife,  and  the  issue  of 
the  marriage  should  fail,  and  he 
should  then  be  or  should  have  been 
a  bankrupt,  fifteen  sixty-sixths  of 
the  stock  should  belong  to  the  wife's 
next  of  kin  in  blood.  No  part  of 
the  5,000^  was  settled,  but  the 
whole  of  the  settled  fund  was  the 
husband's  property,  and  it  did  not 
appear  from  any  of  the  expressions 
in  the  settlement  what  was  the  con- 
sideration for  the  provision  as  to 
fifteen  sixty-sixths  of  the  stock. 
Held,  that  the  limitations  over,  in 
the  event  of  the  bankruptcy  of  the 
husband,    were    good    as    to .  the 
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fifteen  sixty-sixths  of  the  trust  fund, 
that  being  the  proportion  of  the 
trust  fund  which  the  wife's  fortune 
would  have  purchased^  but  were 
Toid  as  to  the  remainder.  Lester  y. 
Garlandy  5  Simon,  205. 
See  Property  undrr  Restrain  t 
OF  Alienation,  2. 


CONSENT  OF  CREDITORS. 

See  Ankulliko,  7,  8,  d.— Suits,  3. 


CONSEQUENCES  OF  BANK- 
RUPTCY. 
See  Certificate. 


CONSIDERATION. 
See  Bill  of  Exchange. 


CONSOLIDATION. 

A  joint  and  several  creditor 
proved  his  debt  under  two  separate 
estates,  after  which  the  joint  and 
separate  estates  were  consolidated  : 
Held|  that  the  creditor  is  never- 
theless entitled  to  retain  both  his 
proofs.  Ex  parte  Futtetf  S  Dea.  & 
Ch.  520. 

See  Service,  5. 


CONSTRUCTION  OF 
STATUTES. 

6  Geo*  4.  c.  16.  s.  48.  as  to  ser- 
vants, &c.  entitled  to  full  payment. 
T^mas  V.  WiiUams,  I  AdoT.  &  Ellis, 
685. 


CONTEMPLATION  OF  BANK- 
RUPTCY. 

Contemplation  of  bankruptcy. — 
The  meaning  of  these  words  I  take 
to  be,  that  the  payment  or  delivery 
must  be  with  intent  to  defeat  the 
general  distribution  of  effects  which 


takes  place  under  a   commission. 
Per  Park,  J.    Morgans* BrvndreUy 
5  Bam.  &  Adol.  296. 
See  Insolvency. — Voluntary  As- 
signments  AND   CoNVBYANCBSy 

L3.7. 


CONTEMPT. 

See  Attachment. — Commis- 
sioners, 4. 


CONTINGENT  ANNUITY. 
See  PROor,  25,  26,  27. 


CONVEYANCES  BY  BANK- 
RUPT. 

In  1818  A.  conveys  Blackacre 
to  B.  B.  becomes  bankrupt,  and 
his  assignee  conveys  in  1813  to  C* 
In  1824  A.  conveys  Blackacre  to  D. 
It  is  competent  to  D.,  in  an  eject- 
ment brought  against  him  by  C.,  to 
shew  that  in  1818  A.  had  no  legal 
estate  in  Blackacre.  Doe  v.  PemU. 
S  Nev.  &  Man.  618. 


COPIES  OF  THE  DEPO- 
SITIONS. 

It  is  not  of  course  on  a  petitiim 
to  reverse  the  adjudication  to  grant 
copies  of  the  depositions  before  the 
hearing.  Without  an  affidavit  that 
diere  is  no  collusion,  copies  will  not 
be  granted  before  the  hearing.  Ex 
parte  MaJOmD^  2  Mont.  &  Ayr.  74. 
See  Annulling,  2S,  24,  25.  —  Re- 
versing Adjudication,  %  S, 
4,5. 


COSTS. 

AnnvUxng. 
1.  Where  the  bankrupt  knows  he 
has  committed  an  act  of  bank- 
ruptcy, his  petition  to  annul  will  be 
dismissed  with  costs.  £x  parte 
Thoimpecny  2  Mont.  &  Ayr.  41.  S.C. 
4  Dea.  &  Ch.  5S4. 
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2.  Costs  ordered  to  be  paid  by 
the  bankrupt  of  a  reference  taken 
by  him  upon  his  petition  to  annul 
for  want  of  requisites.  Ex  parte 
Ndrindu^  2  Mont.  Sc  Ayr.  54^2. 

AffidaviU. 
3*  When  a  petition  is  dismissed 
with  costS)  the  Court  will  not  limit 
the  payment  of  the  costs  merely  as 
to  tne  affidavits  that  were  read  on 
the  hearing  of  the  petition,  for  in 
general  all  affidavits  filed  are  en- 
tered as  read.      £z  parte  Lucas, 

5  Dea.  &  Ch.  66i^ 

4.  All  affidavits  filed  are  consi- 
dered as  ready  on  the  subject  of 
costs.  Ex  parte  BarringUmy  2  Mont* 

6  Ayr.  72. 

5.  All  affidavits  filed,  though  not 
read,  are  included  in  an  order  for 
costs.  Ex  parte  Sidebotham,  4  Dea. 
&  Ch.  141. 

Assignees. 

.  6.  On  a  petition  by  an  assignee 
for  his  removal,  admitting  miscon- 
duct, he  cannot  be  ordered  to  pay 
costs  incurred  by  such  misconduct 
without  a  cross  petition.  Ex  parte 
Angle^  2  Mont.  &  Ayr.  38. 

7.  In  a  foreclosure  suit,  in  which 
the  provisional  assignee  of  the  In- 
solvent Debtors'  Court  is  made  a 
party,  he  representing  the  owner  of 
the  equity  of  redemption,  his  costs 
are  paid  by  the  plamtiflT,  who  may 
add  them,  with  his  own  costs,  to  the 
sum  due  on  mortgage.  Peake  v. 
Gibbon,  2  Russ.  &  Myl.  S55. 

8.  In  a  foreclosure  suit  against 
an  insolvent  mortgagor  and  the  pro- 
visional assignee  of  the  Insolvent 
Court,  who  claims  no  interest,  the 
plaintiff  must  pay  the  costs  of  the  . 
assignee,  and  add  them  to  his  debt. 
Weaving  v.  Count,  6  Simon^  4S9. 


Costs  against  Commissioners. 

9.  Quaere,  as  to  the  jurisdiction 
of  the  Court  to  order  a  commis- 
sioner to  pay  costs  of  a  new  meet- 
ing, necessary  by  his  default  in  not 
attending.  Ex  parte  Hall,  2'Mont. 
&  Ayr.  677. 

Costs  of  Petition  against  Decision  of 
Commissioners. 

10.  Costs  are  given,  when  justice 
requires  it,  on  an  appeal  from  the 
commissioners.  Ex  parte  JBrookes, 
2  Mont.  &  Ayr.  78.  S.  C.  4  Dea.  & 
Ch.  209. 

11.  The  commissioners  having 
improperly  rejected  a  proof,  be- 
cause the  claim  was  merged  in  a 
felony,  the  petitioner  was  allowed 
costs  out  of  the  estate.  Ex  parte 
Jones,  2  Mont  &  Ayr.  208. 

12.  The  rule  of  not  allowing 
costs  to  a  party  appealing  against 
the  judgment  of  the  commissioners 
will  be  relaxed  in  favour  of  a  peti- 
tioner establishing  a  clear  ana  in- 
disputable right  of  proof,  which  the 
commissioners  had  rejected.  Ex 
parte  Hooper,  S  Dea.  &  Ch.  655. 

13.  Where,  after  the  rejection  of 
a  proof  by  the  commissioners,  the 
creditor  on  petition  succeeds  in 
establishing  his  debt  by  the  affida- 
vits of  witnesses,  who  were  not  ten- 
dered to  the  commissioners  for  ex- 
amination, he  pays  his  own  costs. 
Ex  parte  Price,  3  Dea.  &  Ch.  489. 

14.  Where  bills  of  exchange 
proved  under  a  fiat  have  been  lost 
by  the  creditor,  and  he  therefore 
cannot  produce  them  for  the  pur- 
pose of  receiving  his  dividends,  and 
an  application  to  this  Court  be- 
comes necessary  to  receive  them, 
the  creditor  must  pay  the  costs  of 
the  application.  £x  parte  Trust, 
8  Dea.  &  Ch.  750. 

15.  A.,  B.,  C,  and  D.  contract  a 
debt  with  W.  for  goods  tfupplied  to 
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them  on  their  joint  account ;  A.,  B., 
and  C*  become  bankrupt,  and  W. 
proves  the  amount  of  his  debt  under 
their  commission,  stating  in  his  de- 
position that  A.9  B.,  and  C.  only 
(without  noticing  D.)  were  jointly 
indebted  to  him>  but  he  afterwards 
sues  and  recovers  the  amount  of  his 
debt  against  D.,  the  solvent  part- 
ner :  Held,  that  in  consequence  of 
the  informality  of  his  proof,  W. 
must  pay  the  costs  of  the  applica- 
tion or  the  assignee  to  expunge  it. 
Ex  parte  Adanu^  3  Dea.  &  Ch.  623. 

Of  Day. 

16.  Petition  in  paper  of  day. 
Motion  made,  on  notice,  that  it 
might  stand  over  to  amend,  by  add- 
ing a  party  respondent.  Party 
moving  must  pay  costs  of  all  parties 
served  with  notice ;  but  petition  not 
beinff  called  on,  without  costs  of 
the  day.  Ex  parte  Story^  4  Dea.  & 
Ch.  504'. 

17.  Where  the  respondent  takes 
a  formal  objection  to  a  petition  for 
want  of  parties,  and  the  petition  is 
for  this  cause  ordered  to  stand  over, 
the  costs  of  the  day  are  in  the  dis- 
cretion of  the  Court.  Ex  parte 
Thompiony  3  Dea.  &  Ch.  612. 

Equitable  Mortgage. 

16.  On  the  usual  petition  of  an- 
equitable  mortgagee  tor  a  sale,  and 
leave  to  bid,  the  costs  come  out  of 
the  estate,  though  the  assignees  do 
not  consent ;  seciU  on  an  indepen- 
dent petition  to  bid  alone.  Ex 
parte  Merkdey^  2  Mont.  &  Ayr.  54. 
S.  C.  4  Dea.  &  Ch.  572. 

SeB  Equitable  Mortgage. 

Pe^itiomng  Creditor* 

19.  Although  the  money  first  re- 
ceived under  a  fiat  is  by  the  sta- 
tute required  to  be  appropriated  in 
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discharge  of  the  expenses  incurred 
by  the  petitioning  creditor,  yet, 
where  he  assents  to  a  different  ap- 
propriation, he  is  estopped  from 
afterwards  contending  that  the  di- 
rections of  the  act  have  not  been 
complied  with.  Homyidge  v^Eyland^ 
2  Scott,  357. 

See  Petitioning  Creditor,  4>  5, 

6,7. 

ScandaL 

20.  In  cases  of  scandal  the  costs 
are  as  between  solicitor  and  client. 
Ex  parte  Porter^  2  Mont.  &  Ayr. 
228. 

S^off. 

21.  Costs  ordered  against  bank- 
rupt to  be  set-off  against  those 
ordered  in  his  favour.  Ex  parte 
Hawley,  4  Dea.  &  Ch.  572. 

Special  Case. 

22.  The  Court  intimated  to  a 
Master  in  Chancery  that  he  might 
allow  the  costs  of  preparing  a  spe- 
cial case,  as  part  of  the  costs  of  an 
appeal  given  by  the  Lord  Chan- 
cellor. Ex  parte  Biehardsy  2  Mont. 
&  Ayr.  59. 

23.  Costs  of  preparing  a  special 
case  form  part  of  the  costs  of  ap- 
peal to  the  Lord  Chancellor,  and 
should  be  taxed  by  the  officer  in 
Chancery.  This  Court  intimated  its 
opinion  to  that  effect  accordingly 
to  such  officer.  Ex  parte  Hamey^ 
4  Dea.  &  Ch.  572. 

Surrender. 

24.  On  a  petition  to  surrender, 
where  there  is  no  wilful  default, 
costs  come  out  of  the  estate.  Ex 
parte  Smithy  2  Mont  &  Ayr.  382. 

Taxaiion. 

25.  An  order  was  made  for  the 
taxation  of  four  several  .bills  of  a 
solicitor,  for  various  business  done 
for  the  same  assignee,  under  which . 
more  than  a  sixth  part  was  taken 
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COSTS— €oiKi»tfcd: 

off  the  gross  amount  of  the  four 
billsy  but  not  off  the  amount  of 
any  one  of  the  bills :  Held,  that 
as  all  the  bills  were  incurred  by  the 
same  person  in  the  same  right,  there 
was  no  need  for  a  separate  order  of 
taxation  for  each  bill,  and  that,  as 
more  than  a  sixth  was  taken  off 
from  the  whole  amount,  the  solicitor 
must  pay  the  costs  of  the  taxation. 
Ex  parte  BarraU,  3  Dea.  &  Ch.  731. 

Prayer  for  • 
26.  Costs  are  given,  in  cases  of 
fraud,  whether  prayed  or  not.     Ex 
parte  Tayhr,  4  Dea.  &  Ch.  1 25. 

See  Attachment. — Certificate, 
19. —  Interpleader  Act,  2. — 
Practice,  2. — Taxation,  14  to 
18. 


I     DECLARATION  OF  TRUST. 
See  Reputed  Ownership,  31,  32. 


CROSS  PETITION. 
See  Costs,  6. 


DEBTS  BARRED. 
See  Certificate,  1,  2. 


DEBT  PROVEABLE. 

1.  A  party  was  outlawed  in  an 
action  for  debt,  after  judgment;  he 
subsequently  petitioned  the  Insol- 
vent Debtors*  Court,  and  was  dis- 
charged under  the  act ;  the  debt  on 
which  he  was  outlawed  was  in- 
cluded in  his  schedule :  Held,  not 
entitled  to  be  discharged  from  the 
outlawry.  Dickson  v.  iaher^  1  Adol. 
&  Ellis,  853. 

2.  Under  the  9  Geo.  4.  c.  14.  s.  1. 
an  acknowledgment,  signed  by  an 
agent  of  the  debtor,  will  not  re- 
trieve a  debt  barred  by  the  statute 
of  limitations ;  it  must  be  signed  by 
the  debtor  himself.  Hyde  v.  John' 
Sony  2  Bing.  (N.  S.)  777. 

See  Proof,  52,  53,  54. 


DEPOSIT. 
See  Equitable  Mortgage,  la 


DEPOSITIONS. 
See  Evidence,  11,  12. 


DISHONOUR  OF  BILL. 
See  Proof,  10. 


DIVIDENDS. 

1.  Where  the  holder  of  bills, 
which  were  deposited  with  him  by 
the  bankrupts  as  a  collateral  secu- 
rity for  a  debt,  proved  the  amount 
of  the  balance  due,  excepting  the 
bills  as  security,  and  some  of  the 
bills  were  afterwards  paid  in  full : 
Held,  that  the  amount  of  the  bills 
so  paid  must  be  deducted  from  the 
proof,  and  the  dividends  calculated 
only  upon  the  residue  of  the  debt. 
Ex  parte  BrunskiUy  4  Dea.  &  Ch. 
442. 

2.  A  creditor  executed  a  power 
of  attorney  to  A.  B.,  to  receive  the 
debt  for  the  use  of  the  bankrupt, 
who  was  uncertificated,  the  latter 
undertaking  to  pay  the  debts  in 
full,  and  for  that  purpose  giving  the 
creditor  a  bill  of  exchange,  which 
was  never  paid.  A  second  com« 
mission  issued  against  the  bankrupt, 
the  assignees  under  which  claimed 
the  dividends  receivable  under  the 
first  commission  under  the  power  of 
attorney :  Held,  the  power  being  re- 
vocable, and  the  consideration  fail- 
ing, the  creditor  was  entitled  to  the 
dividends.  Ex  parte  Smither,  1  Dea* 
413. 

3.  B.  &  Co.,  being  largely  indebted 
to  R.  &  Co^  indorse  to  them  various 
bills,  which  had  been  drawn  or  in- 
dorsed by  C.  &  Co.  for  the  accom- 
modation of  B.  &  Co.    B.  &  Co.  and 
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DIVIDENDS— cowiiniifld: 

C.  &  Co.  respectively  become  bank- 
rupt, and  R.  &  Co.  prove  the  bills 
under  each  commission :  Held,  that 
the  estate  of  C.  &  Co.  was  a  security  j 
to  make  good  the  amount  of  prin- 
cipal and  interest  due  to  R.  &  Co. 
from  B.  &  Co.,  and  that  R.  &  Co. 
were  entitled  to  receive  dividends 
on   their  proof   under    C  ^  Co.'s 
commission,  until  not  only  the  ba- 
lance due  of  the  principal  sum  due 
from  B.  &  Co.,  but  also  all  interest 
thereon,  was   fully  satisfied.      Ex 
parte  Beed,  3  Dea.  &  Ch.  4«1. 

4.  When  the  amount  of  a  divi- 
dend is  set  apart  under  1  &  2  W.  4. 
c.  5&.  s.  SI.,  and  invested,  and  the 
proof  is  subsequently  allowed,  the 
creditor  is  not  entitled  to  interest. 
Ex  parte  Lewis,  2  Mont.  &  Ayr. 

671. 

5.  Where  a  party  purchases  of  a 
creditor  all  his  right  to  the  divi- 
dends and  interest,  semble,  he  can- 
not recover  the  dividends  on  peti- 
tion, but  must  go  to  law.  Ex  parte 
Richardsy  4  Dea.  &  Ch.  190. 

6.  On  dividend  being  withheld, 
assignees  ordered  to  pay  it,  with 
five  per  cent,  interest  from  time  of 
application  to  them  for  payment. 
Ex  parte  Story^  4  Dea.  &  Ch.  504. 

7.  A  person,  before  ex  parte  Moult 
was  decided,  made  a  double  proof, 
to  which,  according  to  that  case,  he 
was  not  entitled.  After  seven  years 
the  Court  will  not  order  the  divi- 
dends to  be  refunded,  but  made  a 
prospective  order.  Ex  parte  Soperj 
Ch.  569. 

2  Mont.  &  Ayr.  55.    S.  C.  4  Dea.  & 

8.  If  the  solicitor  to  the  fiat  have 
dividends  in  his  hands,  received 
from  the  assignees  under  a  pre- 
tended authority  from  the  creditor, 
the  Court  has  jurisdiction  to  order 
him  to  pay  them  over  to  the  cre- 


ditor.   Ex  parte  Storif,  2  Mont.  & 
Ayr.  54^    S.  C.  4  Dea.  &  Ch.  504. 

See  AssiGKBES,  11.  14,  15. — Cer- 
tificate, 6.— Costs,  14*— Inte- 
REST,  3. — Jurisdiction,  6. 


DOUBLE  PROOF. 
See  Dividends,  7* 


ELECTION. 

The  plaintiff,  after  being  noo- 
suUed,  took  out  a  fiat  in  bankruptcy 
against  the  defendant  The  Court 
refused  to  allow  the  proceedings  to 
be  stayed  without  costs,  on  a  sug- 
gestion that  the  case  was  within  the 
59th  section  of  6  Geo.  4.  c.  16. 
Eicke  V.  Nokes,  4  Moore  &  Scott, 
587. 


ELECTION  BY  ASSIGNEES. 

1.  A  coachmaker  who  was  tenant 
from  year  to  year  of  certain  pre- 
mises, and  had  several  coaches  on 
hire,  became  a  bankrupt,  and  his 
assignees  entered   upon   the    pre- 
mises to  keep  the  coaches  in  repair 
in  pursuance  of  the  bankrupt's  con- 
tracts;   in  August  the  buikrupt*s 
effects  were  sold,  and  the  key  of 
the  premises  delivered  to  the  bank- 
rupt but  the  assignees  paid  the  rent 
up  to  the  Michaelmas  (oUowins :  In 
an   action  by  the  landlord  for  a 
quarter's  rent  due  the  Christmas 
u>llowing,  Held,  that  the  assignees 
were  liable.    Ansell  v.  EobeoH,  2 
Cromp.  &  Jer.  610. 

2.  A  covenant  by  A.  with  B.that 
he  will  procure  C.  to  grant  a  lease 
to  B.  is  within  6  Geo.  4.  c.  16.  s.  75., 
and  the  assignees  must  elect.  Ex 
parte  Beneeke^  2  Mont.  &  Ayr.  692. 
S.  C.  1  Dea.  186. 

3.  An  order  was  obtained,  and 
served  on  an  assignee,  to  ele«t  as 
to  an  agreement  for  a  loan ;  he  took 
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ELECTION  BY  ASSIGNEES— 
continued. 


no  notice  of  the  order ;  he  was  or- 
dered to  deliver  up  possession.    Ex 
parte  Blandy,  1  Dea.  286. 
See  Lien,  4. 


EMBRACERY. 

Quaere,  Whether  a  conveyance 
by  assignees  of  a  bankrupt,  where 
neither  bankrupt  nor  assignees  have 
been  in  possession  within  a  year, 
amounts  to  embracery.  Ihe  v. 
Pawelly  S  Nev.  &  Mann.  616. 


ENFORCING  ORDER. 

See  Attachment. 


ENLARGING  TIME  FOR 

OPENING. 

See  Annulling,  8.  11. 


ENTAILS. 

The  common  bargain  and  sale 
from  the  commissioners  to  the  as- 
signees passes  an  estate  tail  of 
which  the  bankrupt  was  seised  at 
the  time  of  his  bankruptcy.  Qusre, 
therefore,  where  the  bankrupt  was 
seised  of  an  estate  tail,  which  he 
represented  as  an  estate  in  fee 
simple,  and  died  before  the  estate 
was  sold  under  his  commission, 
whether  there  is  any  necessity  for 
the  commissioners  executing  a  spe- 
cial conveyance  to  the  purchaser, 
and  what  would  be  the  effect  of 
such  a  conveyance  thus  executed 
after  the  death  of  the  bankrupt. 
Ex  parte  SomermUy  3  Dea.  &  Ch* 
668.    S.  C.  1  MonU  &  Ayr.  408. 

EQUITABLE  MORTGAGE. 

1.  The  Court  will  only  interfere 
to  order  the  sale  of  equitable  mort- 
gages in  cases  where  there  is  no 


dispute*  Legal  mortgage  of  equit- 
able estate  within  Lord  Lough« 
borough's  order.  Ex  parte  Aitwoodf 
2  Mont.  &  Ayr.  24. 

2.  The  Court  will  not  order  sale 
of  an  equitable  mortgage  in  a  sus- 
picious case.  Ex  parte  Nunnj  1  Dea. 
39S. 

S.  Where  partnership  accounts 
must  be  taken,  the  usual  order  for 
sale  of  an  equitable  mortgage  can- 
not be  made.  Ex  parte  Jmx>adbenif 
4  Dea.  &  Ch.  3. 

4.  A  mortgage  given  on  the  eve 
of  bankruptcy  for  a  very  old  debt  is 
so  suspicious  that  the  Court  will 
not  interfere.  Ex  parte  Dewdney^ 
2  Mont.  &  Ayr.  72.  S.  C.  4  Dea.  & 
Ch.  181. 

5.  Where  a  vendee  indorses  a  bill 
of  lading  to  a  third  person  as  secu- 
rity for  money  advanced  thereon, 
this  is  a  mortgage  in  equity.  Re 
Westzinthus,  5  Barn.  &  Adol.  817. 

6.  A  bankrupt  having  a  mort- 
gage term  deposits  the  mortgage 
with  a  party  by  way  of  equitable 
mortgage,  and  afterwards  purchases 
the  equity  of  redemption :  Held, 
that  the  whole  of  the  bankrupt's 
interest  in  the  property  must  be 
sold,  and  his  assignees  join  in  the 
conveyance  to  the  purchaser.  Ex 
parte  Tuffiielly  4  Dea.  &  Ch.  29. 

Casts, 

7.  An  equitable  mortgagee  is  not 
entitled  to  the  costs  of  defendins' 
an  extent  in  aid,  or  to  be  excused 
from  paying  a  deposit.  Ex  parte 
Stqphens^  2  Mont.  &  Ayr.  SI. 

See  Costs,  18. 

D^sU  of  Deeds. 

8.  A  deposit  of  one  title  deed 
creates  an  equitable  mortgage 
where  the  other  deeds  are  left  in 
the  hands  of  the  owner's  solicitors, 
without  their  having  any  other 
equitable  mortgage  thereon.     Ex 
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EQUITABLE  MORTGAGE— 
coniinuedU 


parte  Chippendale,  2  Mont.  &  Ayr. 
299.  1  Dea.  67. 

9.  Slaves  in  Antigua  cannot  be 
eouitably  mortgaged  by  a  deposit 
Ota  registered  title  deed,  contain- 
ing a  schedule  of  slaves,  if  the  me- 
morandum accompanying  the  de- 
posit which  is  registered  does  not 
contain  a  list  of  the  slaves.  Ex 
parte  Rucker,  1  Mont,  h  Ayr.  481. 
S.  C.  3  Dea.  &  Ch.  704?.  reversing 
ex  parte  BorrodaUe,  2  Mont.  &  Ayr. 
399. 

DqHmton  Sale, 

10.  On  sale  of  equitable  mortgage, 
the  mortgagee  having  leave  to  bid, 
is  not  exempted  from  paying  a  de- 
posit. Ex  parte  Stephens,  2  Mont. 
&  Ayr.  31. 

IntereiL 

11.  An  equitable  mortgagee  is 
entitled  to  compute  interest  up  to 
the  time  of  takmg  the  account  as 
against  his  security.  Ex  parte 
HamtbalUm,  2  Mont.  &  Ayr.  79. 
S.  C.  4  Dea.  &  Ch.  426. 

12.  A  debtor  who  has  a  deposit 
of  goods  for  his  debt  and  interest, 
and  who,  at  the  request  of  the  as- 
signees, delays  the  sale  for  a  better 
market,  and  afterwards  sells,  may 
apply  the  proceeds  in  the  reduction 
of  the  interest  accrued  due  since 
the  fiat.  Ex  parte  Kensington, 
2  Mont.  &  Ayr.  300. 

The  Memorandum. 

13.  Letters  sent  subsequent  to 
the  deposit  are  sufficient  memoranda 
to  entitle  to  costs  on  a  petition,  for 
sale  of  an  equitable  mortgage.  .  Ex 
parte  Reynolis,  2  Mont.  &  Ayr.  104. 
S.  C.  4  Dea.  &  Ch.  278. 


an  equitable  mortgagee,  and  which 
was  not  signed  by  the  bankrupt,  is 
not  sufficient  to  exempt  the  mort- 
gagee from  paying  the  costs  of  the 
petition  for  the  sale.  Ex  parte  Em* 
merton,  3  Dea.  &  Ch.  654. 

15.  In  equitable  mort^gages  by  de- 
posit of  title  deeds>  without  a  me- 
morandum>  the  mortgagee  is  not 
entitled  to  past  advances,  in  oppo- 
sition to  the  bankrupt's  affidavit. 
Ex  parte  Martin,  2  Mont.  &  Ayr. 

243. 

16.  In  a  case  of  doubt,  and  where 
there  is  no  memorandum  in  writing 
accompanying  the  deposit  of  deeds* 
the  Court  leans  against  the  deposit 
as  a  security  for  an  antecedent  aebt, 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Mardny 
4  Dea.  &  Ch.  457 ;  ex  parte  MoH- 
neux,  4  Dea.  &  Ch.  460. 

Rents  and  Profits, 

]  7.  On  the  sale  of  equitable  mort- 
gage the  right  to  the  rent  accrues 
from  the  date  of  the  order  of  sale. 
Ex  parte  Bignold,  2  Mont.  &  Ayr. 
17.    S.  C.  4  Dea.  &  Ch.  259. 

18.  Where  (the  bankrupt  having 
absconded)  an  equitable  mort- 
gagee enters  into  possession  of  the 
premises,  and  the  assignees  after- 
wards acquiesce  in  his  continuing 
in  possession,  he  is  entitled  to  the 
profits  before  the  order  of  sale  and 
from  the  time  of  his  entry.  Ex 
parte  Bignold,  2  Mont.  &  Ayr.  214. 

19.  Where  there  has  been  an 
order  for  sale  of  an  equitable  mort- 
gage, and  the  sale  is  afterwards 
deferred,  the  mortgagee  is  entitled 
to  apply  the  rents  and  profits  in 
reduction  of  the  interest  accruing 
subsequently  to  the  order  of  sale, 
and  up  to  the  time  of  taking  the 
account.  Ex  parte  Ra$nAoUom, 
4  Dea.  &  CJi.  198. 


14.   A  memorandum  in  writing, 
drawn  up  entirely  by  the  clerk  of  [       See  Proof,  30.— Sohcit6r,  4. 
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EVIDENCE. 

Act  rf  BanknqAcy* 

See  Act  of  Bankruptcy,  14,  15. 

In  Actions* 

1.  In  all  actions  by  assignees  of 
a  bankrupt,  which  the  bankrupt 
himself  might  have  maintained  if 
no  bankruptcy  had  occurred,  the 
depositions  taken  before  the  com- 
missioners are  conclusive  evidence 
of  the  trading,  &c.,  although  at  the 
time  of  the  bankruptcy  the  cause  of 
action  may  not  have  been  complete. 
Kitchener  v.  Power^  4  Nev.  &  Mann. 
710.     S.  C.  3  Adol.  &  Ellis,  SS2. 

2.  And  the  question.  Whether 
the  action  is  of  such  a  nature,  must 
be  decided  by  a  reference  to  the 
facts  of  the  case,  (which  the  judge 
may  collect  from  the  opening  of  the 
plamtiff's  counsel,)  and  not  from  a 
strict  reference  to  cause  of  action 
appearing  on  the  record.  Kitchener 
v.  Power^  4  Nev.  &  Mann.  7 10.  S.  €• 
3  Adol.  &  Ellis,  232. 

3.  Therefore,  where  in  trover  by 
assignees,  the  conversion  was  laid 
after  the  bankruptcy,  it  was  held 
that  the  plaintiffs  were  not  pre- 
cluded, by  the  form  of  the  record, 
from  having  the  depositions  ad- 
mitted as  conclusive  evidence. 
Kitchener  v.  Poiaery  4  Nev.  &  Mann. 
710.     S.  C.  3  Adol.  &  Ellis,  232. 

4.  The  depositions  are  conclu- 
sive evidence  under  the  92d  section 
of  6  Geo.  4.  c.  16.,  in  a  case,  where 
the  bankrupt  might  have  sued  if 
no  bankruptcy  had  ensued,  though 
the  conversion  which  gave  the  right 
of  action,  took  place  after  the  act 
of  bankruptcy.  Fox  v.  Mahon^y 
2  Crompton  &  Jervis,  325. 

5.  In  actions  by  assignees  of  a 
bankrupt  for  goods  sold  and  deli- 
vered by  the  bankrupt  before  his 
bankruptcy,  the  plea  denied  their 
title  as  assignees,  and  a  notice  to 
dispute  the  trading,  &c.  was  given 


pursuant  to  6  Geo.  4.  c.  16.  a.  90. 
Letters  from  the  defendant  to  one 
of  the  assignees,  and  to  the  solicitor 
to  the  commission,  deprecating  pro- 
ceedings against  him  oa  prima  facie 
evidence,  is  an  admission  of  the 
plaintiff)}'  title  to  sue  as  assignees, 
without  the  regular  proof  of  the 
bankruptcy.  Inglis  v.  Spence^  5 
Tyrw.  8. 

6r  In  trover  by  a  bankrupt 
against  his  assignees,  to  try  the 
validity  of  the  commission.  Held, 
that  secondary  evidence  of  the  as- 
signment might  be  given,  after 
proving  that  it  was  lost  before  it 
was  entered  of  record,  as  directed 
by  6  Geo. 4.  c.  16.  s.  96.  and  2&  3 
Will.  4.  c.  1 14.  s.  7.  Semble,  proof 
of  the  plaintiff  *s  acquiescence  in  the 
defendant's  acts  as  assignee,  and 
dealing  with  him  in  that  character, 
would  render  proof  of  the  assign- 
ment unnecessary.  Giles  v.  £hnithy 
5  Tyrw.  15. 

7.  The  widow  and  administra- 
trix of  an  insolvent  being  applied 
to  by  his  assignees  for  some  papers 
that  had  been  in  his  possession  at 
the  time  of  his  decease,  answered 
that  they  were  in  the  hands  of  her 
attorney:  Held,  not  sufficient  evi- 
dence of  a  conversion  to  sustain  an 
action  of  trover.  Canot  v.  Hughes, 
2  Bing.  (N.  S.)  448. 

8.  In  an  action  of  trover  against  a 
sheriff,  if  it  appear  that  the  officer's 
warrant  is  lost,  parol  evidence  may 
be  given  of  its  contents,  with  a  view 
of  connecting  the  sheriff  with  the 
officer,  although  it  appear  that  a 
book  is  kept  at  the  sheriff's  office,  in 
which  an  entry  is  made  of  all  war- 
rants granted  by  the  sheriffs,  and 
this  book  is  neither  produced  nor 
called  for  on  the  part  of  the  plaintiff. 
Holland  v.  Reeves,  7  Carr  &  Pay.  36. 

9.  In  trover  against  the  sheriff, 
the  officer  who'  seized  being  called 
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to  prove  the  warrant,  stated,  that 
he  entered  on  a  certain  day  on  a 
warrant  in  the  usual  form,  but  that 
he  had  lost  the  warrant :  Held,  suf- 
ficient to  fix  the  sheriff.  Moore  v. 
BajAael,  2  Scott,  489. 

10.  A  plea  of  denial  of  bank- 
ruptcy (under  the  new  rules)  does 
not  dispense  with  the  necessity  of 
the  notice  to  dispute  required  by 
the  6  Geo.  4.  c.  16.  s.  90. 

l}^x>8Uions. 

1 1.  Under  the  bankrupt  act  6Geo.4 
C.16.  S.92.,  the  depositions  token  be- 
fore the  commissioner  are  evidence 
of  the  petitioning  creditor's  debt, 
the  tra«fing,  and  the  act  of  bank- 
ruptcy in  an  action  of  trover  brought 
by  the  assignees,  though  the  decla- 
ration states  a  conversion  in  the  time 
of  the  assignees  only,  if  the  cause  of 
action  be  one  for  which  the  bankrupt 
himself  might  have  sued.   Kitchener 
V.  Power,  8  Add.  &  Ellis,  232. 

12.  On  a  petition  to  annul,  the  de- 
positions on  the  proceedings  cannot 
be  read  in  evidence,  though  notice 
to  read  them  has  been  given,  unless 
copies  were  tendered,  ut  semble. 
Ex  parte  ThurkiUy  2  Mont.  &  Ayr. 
672. 

Examinations. 

13.  On  a  petition  b}r  assignees,  dis- 
puting a  creditor's  right  to  a  lien, 
the  examination  of  the  bankrupt's 
clerk  taken  by  commissioners,  in 
the  absence  of  the  creditor,  is  not 
evidence.    Ex  parte  Dobson,  4  Dea. 

&  Ch.  69. 

14.  The  examination  of  a  third 
party,  taken  in  the  absence  of  the 
buikrupt,  cannot  be  read  against 
him  on  his  petition  to  annul.  Ex 
parte  Chambers,  2  Mont.  &  Ayr.  440. 
S.C.  iDea.  197. 


15.  Practice  as  to  reading  ex- 
aminations token  before  commis- 
sioners. Ex  parte  CroMe,  2  Mont. 
&  Ayr.  397. 

Issues, 

16.  On  an  issue  ordered,  whether 
the  bankrupt  lost  20L  on  a  parti* 
cular  day,  evidence  cannot  be  given 
of  gaming  on  another  day.  £x  parte 
Fife,  2  Mont.  &  Ayr.  578. 

Lost  Fiat. 
See  Fiat,  9. 

Proceedings. 

17.  On  a  petition  to  reverse  the 
adjudication  and  annul,  the  pro- 
ceedings are  not  evidence  against 
the  bankrupt,  unless  notice  of  intent 
to  use  them  is  given,  and  copies  al- 
lowed.   Ex  parte  Goodwin,  2  Mont. 

&  Ayr.  532. 

Soiicitor. 

18.  In  an  action  by  the  assignees 
to  recover  property  alleged  to  be 
part  of  the  estote,  the  solicitor  to 
the  fiat  cannot  be  asked  the  amount 
of  debts  due  from  the  bankrupt.  Otfy 
v.  Cookney,  1  Tyr.  &  Grainger,  528. 

19.  In  an  action  by  assignees  to 
recover  property  alleged  to  have 
formed  part  of  the  estate,  the  an- 
swer of  the  solicitor  to  the  fiat,  as 
to  the  amount  of  assets  got  in,  is 
not  evidence.  Odyy.  Cookney,  1  Tyr. 
&  Grainger,  538. 

Vivd  voce  Examination. 

20.  The  drawer  of  a  bill  accepted 
I   by  the  bankrupt,  but  which  he  had 

indorsed  over,  and  which  was  not 
yet  proved  against  the  estate,  swore 
a  deposition  in  support  of  the  fiat, 
stoting  himself  therein  not  to  be 
a  creditor ;  Held,  in  the  face  of  that 
statement,  that  his  deposition  could 
not  be  rejected  on  the  ground  of 
his  being  a  creditor.  But  being 
subsequently  examined  viv&  voce, 
and  admitting  the  facts,  Held,  that 
as  he  might  be  called  on  to  pay  the 
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bill,  and  would  have  the  option  to 
prove  against  the  estate,  he  was  an 
interested  party,  and  therefore  not 
examinable.  Ex  parte  LavendoTy 
4  Dea.  &  Ch.  487.  S.  C.  1  Mont.  & 
Ayr.  699. 

21.  In  eeneral  the  Court  will  not 
grant  a  vivft  voce  examination  after 
hearing  a  petition  on  affidavit ;  but 
this  rule  is  not  inflexible.  The  party 
is  not  estopped  by  not  applying  be- 
fore the  hearing.  Ex  parte  Tnomp- 
son,  2  Mont.  &  Ayr.  40.  S.  C.  4  Dea. 
&  Ch.  5S4. ;  and  see  ex  parte 
Jarmatiy  2  Mont.  &  Ayr.  119. 

22.  If  both  parties  agree,  a  vivft 
voce  examination  is  of  course ;  if 
they  do  not,  the  party  asking  must 
show  cause.  Ex  parte  Dugard^ 
2  Mont.  &  Ayr.  27.  S.  C.  4  Dea.  & 
Ch.  521. 

23.  If  affidavits  have  been  filed  on 
both  sides,  the  Court  will  read  them 
in  the  first  instance.  If  a  vivft  voce 
examination  be  desired  by  the  peti- 
tioner, he  should  state  facts  on  his 
petition  to  show  the  necessity,  and 
make  a  preliminary  application.  Ex 
parte  iSugard,  2  Mont.  &  Ayr.  26. 

24.  If  on  a  vivd  voce  examination 
witnesses  are  ordered  out  of  Court, 
the  petitioner,  being  a  witness,  has 
a  right  to  remain  in  Court.  Ex  parte 
Dugardy  2  Mont.  &  Ayr.  84.  S.  C. 
4  Dea.  &  Ch.  524. 

25.  Upon  primi  facie  case  against 
the  validity  of  the  fiat,  vivd  voce 
examination  ordered,  and  advertise- 
ment of  adjudication  ordered  to 
be  postponed.  Ex  parte  Lavendety 
4  Dea.  &  Ch.  486. 

Sw  Actions  against  Sheriff,  3.^ — 
Habeas  Corpus,  2. — Jcjrisdic- 
TioN,  4. — Re-hearing,  2. — Set- 
off, 6, 7. — Suits,  3. — Substitu- 
tion OF  New  Petitioning  Cre- 
ditor's Debt,  2.— -Trader. 


EXAMINATIONS. 
Examinations,  when  evidence. 
See  Evidence,  13,  14,  15. 


EXECUTORS. 
See  Proof,  30. 


EXPENSES  OF  JOURNEYS. 

See  Assignees,  6,  7* 


EXPUNGING  PROOF. 

1.  Expunging  a  debt  not  a  matter 
of  right,  but  of  expediency,  and 
discretionary.  Ex  parte  iMistmy 
4  Dea.  &  Ch.  623. 

2.  A  double  proof  made  more 
than  six  years  back  ordered  to  be 
expunged  according  to  ex  parte 
Mouli;  but  dividends  received  on 
the  expunged  proof  more  than  six 
years  back  cannot  be  refunded, 
even  though  there  was  no  chance 
o£  recouping  the  injured  estate  out 
of  future  (uvidends  from  the  re** 
maining  proof.  Ex  parte  Soper^ 
2  Mont.  &  Ayr.  SB.  S.  C.  4  Dea.  & 
Ch.  569. 

See  Costs,  15. 

EXPUNGING  SCANDAL. 

See  Scandal,  3. 


FEES. 

If  more  than  the  statutable  fees 
are  taken  by  the  commissioners, 
they  are  perpetually  disqualified 
from  acting  under  any  future  fiat. 
Two  travelling  fees  for  attending 
two  meetings  on  the  same  day  under 
the  same  bankruptcy  are  beyond 
the  fees  allowed  by  the  statute. 
Ex  parte  Carter^  3  Dea.  &  Ch.  678. 

See  Fiat,  5, 6. — Jurisdiction,  2. 7* 

FELONY. 

See  Proof,  31,  32. 
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FIAT. 

1.  A  fiat  will  not  be  amended  by 
altering  the  date  to  let  in  a  later  act 
of  bankruptcy,  unless  under  special 
circumstances.  Ex  parte  Jacobs, 
2  Mont-  &  Ayr.  102.  S.  C.  4  Dea. 
&  Ch.  277. 

2.  Fiat  amended  by  altering  the 
description  of  the  petitioning  cre- 
ditors, to  agree  with  docket  papers. 
£z  parte  Jervis^  4  Dea.  &  Ch.  27. 

5.  Description  of  bankrupt's  pa- 
rish allowed  to  be  amended.  In  re 
Humphrey^  4  Dea.  &  Ch.  484. 

Annulling. 
See  Annullinq. 

Effect  of  PiaU 

4.  A  fiat  against  the  master  does 
not  dissolve  the  contract  of  hiring 
between  master  and  servant.  Thomas 
V.  Williams,  3  Adol.  &  Ellis,  685. 

Pees, 

5.  Queere,  Whether  the  Court  of 
Review  has  jurisdiction  to  exempt 
a  party  from  paying  fees  for  fiat. 
Ex  parte  Osbom^  2  Mont.  8c  Ayr. 
141.     S.  C.  4  Dea.  &  Ch.  398. 

6.  Upon  the  loss  by  the  petition- 
ing creditor  of  his  evidence  to  sup- 
port the  fiat,  the  Court  of  Review 
will  not,  on  a  petition  by  another 
person  for  another  fiat,  order  him  to 
be  exempt  from  paying  the  10/. 
under  section  45,  and  the  20/.  under 
section  47.  When  a  country  fiat  is 
superseded  because  the  commis- 
sioners decline  to  act,  and  a  new 
one  issues  to  a  London  commis- 
sioner, this  is  not  a  '<  removed  *'  fiat 
under  1  &  2  W.  4.  c.  56.  s.  47.,  and 
full  fees  must  be  paid.     Ex  parte 

Welmany  2  Mont.  &  Ayr.  293. 

Filing. 

7.  Where  a  fiat  has  not  been  filed 
the  Court  will  not,  on  an  ex  parte 
applicatipn  of  another  creditor,  order 


it  to  be  annulled,  but  will  give  leave 
to  issue  a  new  fiat.  Ex  parte  (re- 
fcihwohly  4  Dea.  &  Ch.  48. 

Impounding. 
See  Impounding  Fiat. 

Injunction  to  stag  issuing. 

8.  Where  a  docket  is  struck  impro- 
perly for  a  town  fiat,  a  party  apply- 
mg  for  a  country  fiat  is  not  entitled 
to  an  ex  parte  injunction  to  stay 
issuing  the  town  fiat.  In  the  matter 
of  Ings,  2  Mont.  &  Ayr.  671. 

Lost  Fiat. 

9.  Where  a  fiat  is  lost,  and  a  party 
does  not  choose  to  rely  on  secondary 
evidence  of  its  existence,  the  proper 
course  is  to  issue  a  fresh  fiat,  and 
not  a  duplicate  fiat.  In  re  Levett, 
3  Dea.  &  Ch.  567. 

Neto  FiaL 
See  Opening  Fiat. 

Obfect  cf. 

10.  It  ought  to  appear  that  there 
is  some  prospect  of  recovering  pro- 
perty by  means  of  the  fiat.  Ex 
parte  Taylor ^  4  Dea.  &  Ch.  125. 

Opening. 
See  Opening  Fiat. 

Partners. 

11.  If  a  fiat  issue  against  one 
member  of  a  firm,  another  fiat  against 
another  member  will  be  ordered  to 
go  to  the  same  commissioners.  Ex 
parte  Blahe^  2  Mont.  &  Ayr.  481. 
S.  C.  1  Dea.  191. 

12.  A  second  fiat  issued  against 
one  of  several  partners  after  a  pre- 
vious fiat  against  the  other  partner 
cannot  now  be  directed  to  the  same 
commissioners  as  those  named  in 
the  first  fiat  under  tlie  6  Geo.  4. 
c.  16.  s.  17.,  but  must  be  directed 
to  the  new  commissioners  appointed 
under  the  1  &  2  Will.  4.  c.  56.  s.  14. 
Ex  parte  Beague,  3  Dea.  &  Ch.  747* 

See  Second  Fiat. 
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nLING. 

See  Fiat,  7. 


FINAL  DIVIDEND. 
See  Allowance  to  Bankrupt,  1. 


FINES. 
S^  Commissioners,  4. 


FIXTURES. 
Se  Reputed  Ownership,  5,  6,  7. 


FORECLOSURE. 
See  Costs,  7,  8. 


FORFEITURE  OF  PETITION- 
ING CREDITOR'S  DEBT. 

See  Compounding,  &c. 


FORM  OF  PETITION. 
See  Petition,  Form. 


FRAUD. 

Costs  are  given  in  cases  of  fraud, 
though  not  prayed.  Ex  parte  TayioTy 
4  Dea.  &  Ch.  125. 
<S'€e  Annulling,  21. — Costs,  26. — 
Certificate,    18.— Proof,    31, 
82 — Property  passing  to  As- 
signees, 9. 


FRAUDULENT  PREFERENCE. 

1.  The  defendant's  bankers  dis- 
counted for  B.,  a  customer,  two  bills, 
one  of  which  was  accepted  by  L. 
for  B.'s  accommodation,  and  the 
payment  of  the  other  guaranteed  by 
L.,  due  respectively  the  8th  and 
10th  of  January.  On  the  Sd  of 
January,  B.,  who  was  in  a  state  of 
insolvency,  went  to  the  defendant's 
banking-house  accompanied  by  L., 
and  paid  in  to  his  account  with 
them  a  sum  sufficient  to  cover  the 
two  bills,  and  then  drew  and  gave 


to  L.  two  cheques  for  the  amount  of 
the  bills,  which  chequse  L.  handed 
over  to  the  defendants  in  satisfac- 
tion of  the  bills.  B.  committed  an 
act  of  bankruptcy  on  the  9th  of 
January :  Held,  that  this  was  not  a 
fraudulent  preference  of  the  de- 
fendants so  as  to  entitle  the  as- 
signees of  B.  to  maintain  an  action 
against  them  for  money  had  and 
received,  the  preference,  if  any, 
being  given  to  L.  Abboit  v.  Pomfi-eL 
1  Scott,  470. 

2.  Defendant  B.'s  bankers  had 
discounted  for  B.  a  bill  payable 
Jan.  10th,  drawn  by  B.,  and  guaran- 
teed by  L.  On  the  Sd  of  January, 
B.  being  in  embarrassed  circum- 
stances gave  L.  a  cheque  on  de- 
fendants for  the  amount  of  the  bill ; 
the  defendants  on  receiving  the 
cheque  handed  the  bill  over  to  L. 
B.  became  bankrupt  January  9th : 
Held,  that  his  assignees  could  not 
sue  defendants  as  having  received 
the  amount  of  the  cheque  by  way 
of  fraudulent  preference.  Abbott  v. 
Pomfret,  1  Bing.  (N.S.)  462.     S.  C. 

1  Scott,  470. 

3.  In  an  action  by  assignees  of  a 
a  bankrupt  to  recover  money  paid 
by  way  of  fraudulent  preference, 
and  in  contemplation  of  bankruptcy, 
it  must  be  shown  that  the  party 
paying  contemplated  an  actual 
bankruptcy ;  it  is  not  sufficient  to 
show  that  he  knew  himself  to  be  in 
a  state  of  insolvency.  Atkinson  v. 
BnndaU,  2  Bing.  (Nl  S.)  225.     S.  C. 

2  Scott,  369. 

See  Act  op  Bankruptcy,  7  to  13. 


FREIGHT. 

To  an  action  by  the  assignees 
of  a  bankrupt,  ship  owner,  for  the 
freight  of  a  voyage  to  India  accruing 
to  him  before  his  bankruptcy,  the 
defendant  pleaded  that    the  ship 
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owner  before  his  bankruptcy  as- 
signed by  deed  the  freight  in  ques- 
tion to  I.  in  trust  to  discharge  a 
debt  due  from  the  ship  owner  to  !.» 
and  to  pay  the  surplus,  if  any,  to 
the  ship  owner ;  that  the  defendant 
had  notice  of  such  agreement,  and 
that  the  defendant  had  notice  of 
such  assignment,  and  that  the  freight 
which  were  not  sufficient  to  dis* 
charee  the  debt  had  been  demanded 
of  him  by  I. :  Held,  a  good  bar  to 
the  action.  LeiUe  v.  ChUkriej  1  Bing. 
(N.S.)  697. 

Se$  JPropbrtt  passing  to  As- 
signees, 10,  11.  —  Reputed 
Ownership,  8.  22. 


FULL  PAYMENT. 
See  Certificate,  1.  17. — Clerks. 
— Construction  of  Statutes. 
«— Wages. 


GAMING. 
See  Evidence. — Proof,  33. 


GAZETTE. 

See  Staying  Advertisement. 


GENERAL  ORDERS. 

A  general  order  acts  as  if  a  par- 
ticular order  in  each  case.  Ex  parte 
Sidebothanh  2  Mont.  &  Ayr.  151. 

GUARANTEE. 
See  Proof,  34,  35. 


HABEAS  CORPUS. 

1.  Quaere,  as  to  the  power  of  the 
Court  of  Review  to  issue  a  writ  of 
habeas  corpus.  Ex  parte  Jones, 
2  Mont.  &  Ayr.  41.  S.  C.  4  Dea.  & 
Ch.  536. 

2.  On  an  application  for  a  bank- 
rupt's discharge  by  habeas  corpus 


an  affidavit  may  be  read  stating  cir- 
cumstances  which  are  not  set  forth 
in  the  warrant  of  the  commissioners. 
Ex  parte  Lampony  3  Dea.  &  Ch.  75 1  • 
3.  Writ  nisi  ordered.  Ex  parte 
Letf  2  Mont.  &  Ayr.  15^ 

HEARING  OF  PETITIONS. 

Where  petitioner  files  no  affi- 
davits in  support,  but  two  days  before 
hearing  served  notice  to  examine 
witnesses  on  respondent,  twenty 
miles  from  London,  Court  refused 
application  of  respondent  to  post- 
pone hearing,  so  as  to  procure 
witnesses  in  answer,  till  after  peti- 
tioner's witnesses  were  exammed. 
Ex  parte  Lavender^  4.  Dea.  &  Ch.  485. 

HIRING. 
See  Certificate,  1. — Fiat,  4. 


IMPERTINENCE. 

Officer   directed  to   disallow  in 
taxation  costs  of  all  affidavits  which 
in  his  opinion  are  impertinent.     Ex 
parte  Harvey,  2  Mont  &  Ayr.  593. 
See  Affidavits,  3. 


IMPOUNDING  HAT. 

1.  A  commission  issued  against 
the  bankrupt  in  1823,  under  which 
a  creditor,  hearing  there  were  no 
assets,  omitted  to  prove,  and  the 
bankrupt  did  not  obtain  his  certifi- 
cate. A  subsequent  fiat  issued  in 
1834;  this  was  impounded;  the 
creditor  cannot  have  it  delivered 
out  in  order  to  prove.  Ex  parte 
Martiny  1  Dea.  44. 

2.  A  separate  fiat  issued,  under 
which  the  certificate  was  laying 
for  confirmation;  a  joint  fiat  then 
issued';  the  separate  fiat  was  im- 
pounded, and  the  proofs  &c,  under 
the  separate  fiat  transferred  to  the 
joint  fiat.  Ex  parte  IHgfyy2  Mont. 
&  Ayn  735.    S.  C  1  Dea.  341. 
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INDEMNITY. 

See  Stoppage  in  Transitu,  9. 


INFORMATION   AND  BELIEF. 
«S(00  Certificate,  11. 


INJUNCTIONS. 

1.  Assignees  restrained  from  pro- 
ceeding in  an  action,  they  having 
the  legal  but  not  the  equitable  title. 
Ex  parte  Booth,  4  Dea.  &  Ch.  211. 
S.  C.  2  Mont.  &  Ayr.  93. 

2.  It  requires  a  very  strong  case 
to  restrain  a  bankrupt  from  dis- 
puting his  commission.  Ex  parte 
Chambers,  2  Mont.  &  Ayr.  476. 

3.  Upon  very  slight  circum- 
stances o^  acquiescence,  and  where 
the  bankrupt  nas  lain  by  for  twenty- 
two  years,  the  Court  restrained  the 
bankrupt  bringing  an  action  against 
a  purchaser.  Ex  parte  Davy,  4  Dea. 
&  Ch.  322.  S.  C.  1  Mont.  &  Ayr.  283. 

4.  After  acts  of  acquiescence  and 
dismissal  of  former  petitions  by  the 
bankrupt  to  supersede,  the  bank- 
rupt restrained  from  contesting  his 
commission  at  law.  £x  parte  WhUe^ 
4  Dea.  &  Ch.  279.  S.  C.  2  Mont.  & 
Ayr.  104. 

See  Fiat,   8.  —  Proof,  1.  —  Re- 
straining.— Set-off,  8. 


INROLMENT. 

See  Certificate,  4. 


INSOLVENCY. 

1.  Principles  on  which  to  deter- 
mine the  meaning  of  the  word  **  in- 
solvent,'' used  in  46  Geo.  3.  c.  135. 
8.  1.  De  Tastet  v.  De  Tavemier, 
1  Keen,  161. 

2.  Embarrassment  not  to  be  con- 
founded with  insolvency.    lb.  id. 

3.  Where  a  man's  means  of  pre- 
sent payment  are  so  crippled,  and 
his  embarrassment  so  great  that  he 
cannot  proceed  with,  and  carry  on 
his  business  in  the  usual  course  of 


trade,  he  is  '<  insolvent,''  without 
reference  to  the  question  whether 
the  whole  of  his  property,  when  con- 
verted into  money  and  realized, 
would  pay  his  debts  ;  and  notice  of 
such  a  state  of  circumstances  is 
notice  of  his  insolvency.  De  Tasiei 
V.  J}e  TavemieTy  1  Keen,  161. 

4.  In  an  action  by  assignees  of  a 
bankrupt  to  recover  money  paid  by 
way  of  fraudulent  preference,  and 
in  contemplation  of  bankruptcy,  it 
must  be  shown  that  the  party  pay- 
ing contemplated  an  actual  bank- 
ruptcy ;  it  is  not  sufficient  to  show 
he  knew  himself  to  be  in  a  state  of 
insolvency.  Atkifuon  v.  Brindall, 
2  Bing.  (N.  S.^  225. 

5.  A  stipulation  that  judgment 
shall  not  be  entered  up  on  a  war« 
rant  of  attorney  before  a  certain 
day,  unless  the  conusor  shall  in 
the  meantime  have  become  bank- 
rupt or  insolvent,  does  not  oust  the 
conusee  from  the  right  to  enter  up 
judgment  before  the  day  specified 
if  the  conusor  be  in  insolvent  cir- 
cumstances, although  he  may  not 
have  become  bankrupt  or  taken  the 
benefit  of  an  insolvent  debtors  act. 
BideUeoomb  v.  Bondy  5  Nev.  &  Mann* 
621. 

6.  Where  A.  and  B.  entered  into 
a  written  agreement,  the  one  to 
purchase  and  the  other  to  sell  all 
the  salt  made  at  the  salt  works  of 
B.  for  fourteen  years,  but  it  was 
provided  that  bankruptcy  or  insol- 
vency on  the  part  of  A.  should  ter- 
minate the  contract :  Held,  on  de- 
murrer, that  the  word  ^'  insolvency" 
was  used  in  its  natural  and  not  in 
its  artificial  sense,  and  that  the  con- 
tract was  put  an  end  to  by  A.  being 
unable  to  pay  his  debts  although  he 
had  not  taken  the  benefit  of  the  in- 
solvent act.  Parker  v.  Gouoffe^ 
1  Tyrw.  &  Graing.  105. 

See  Contemplation  of  Bank- 
ruptcy.— Proof,  36. 
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INTENT, 
See  Act  of  Bankruptcy. 


INTEREST. 

1.  An  agreement  by  an  assignee 
to  pay  the  solicitor  to  the  fiat  in- 
terest on  the  amount  of  his  bill  of 
costs  does  not  bind  the  estate,  and 
cannot  be  retained  out  of  the  sur- 
plus. Ex  parie  Philiips,  2  Mont.  & 
Ayr.  527.     S.  C.  4.  Dea.  &  Ch.  81. 

2.  Commissioners  not  to  allow 
interest  on  the  solicitor's  bill  oi" 
costs.  Ex  parte  Phillips^  2  Mont. 
&  Ayr.  531. 

3.  A  dividend  having  been  de- 
clared twenty-eight  years  ago,  and 
the  amount  invested,  the  creditor 
was  held  entitled  to  the  interest 
which  had  accumulated.  Ex  parte 
ffalford,  2  Mont.  &  Ayr.  289. 

See  Bill  of  Costs. — Equitable 
Mortgage,  U,  12. — Dividends, 
3,  4.  6.  —  Unclaimed  Divi- 
dends, 3. 


INTERPLEADER  ACT. 

1.  The  sheriff  cannot  apply  to  the 
court  under  the  interpleader  act 
unless  the  goods  or  money  in  dis- 
pute are  actually  in  his  hands.  Scott 
▼•  Lewis,  2  Crompton,  Meeson,  & 
Roscoe,  289. 

2.  The  sheriff  is  not  entitled  to 
costs  under  the  interpleader  act, 
unless  under  very  special  circum- 
stances. West  V.  Notherham,  2  Scott, 
802. 


ISSUES. 

Where  an  order  from  Chancery 
directs  *'  all  witnesses"  to  be  ex- 
amined, and  the  plaintiff  declines 
to  call  some,  conceiving  his  case 
proved,  it  seems  the  judge  will  him- 
self call  the  others.  Groom  v.  Cham- 
bers, 2  Mont.  &  Ayr.  742. 
See  Evidence,  16 — Act  of  Bank- 
ruptcy, 14,  15. 


JOINT  STOCK  COMPANIES. 
See  Reputed  Ownership,  23  to  27. 


JUDGMENTS. 

Relief  against  judgments  at  law. 

Ex  parte  Chambers,  2  Mont.  &  Ayr. 

475. 

See    Property    passing    to  As- 
signees, 13.— Jurisdiction,  8. 


JURISDICTION. 

Assignees, 

1.  When  assignees  have  a  legal 
right  the  Court  will  restrain  them  if 
they  sue  against  equity.  Ex  parte 
Booth,  2  Mont.  &  Ayr.  93.  S.  C. 
4Dea.&Ch.  211. 

See  Assignees,  11. 

JBemkrupL 
See  Injunctions,  2, 3. 

Commissioners. 

2.  Semble,  this  Court  has  no 
jurisdiction  to  order  the  commis- 
sioner to  certify  the  consent  of 
creditors  to  annul,  especially  when 
he  objects  because  fees  payable 
under  1  &  2  W.  4.  c.  56.  ss.  45,  46. 
are  not  paid.  In  re  Hawker,  4  Dea. 
&  Ch.  569. 

3  The  Court  has  a  general  juris- 
diction to  entertain  questions  on 
the  legality  of  commitment  by  com- 
missioners upon  petition,  without 
habeas  corpus  and  without  the  war- 
rant of  commitment  being  before  it, 
especially  where  the  objections  to 
the  committal  would  not  appear  on 
the  face  of  the  warrant.  Dubit. 
Sir  J.  Cross,  as  to  the  production  of 
the  warrant.  Qusre,  Whether  this 
Court  has  any  jurisdiction  to  issue 
the  writ  of  habeas  corpus.  Ex 
parte  Jones,  2  Mont.  &  Ayr.  41. 
S.  C.  4  Dea.  &  Ch.  536. 

4.  The  Court  has  no  jurisdiction 
to  order  a  commissioner  to  compel 
a  witness  to  produce  a  document 
which  the  commissioner  thinks  he 
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JURISDICTION-«^»li«ii«f. 

ought  not  to  produce.  Ex  parte 
Groam^  2  Mont.  &  Ayr.  143.  S.  C. 
4w  Dea.  &  Ch.  640. 

See  Commissioners.— Costs,  9. 

CrecUtore* 

5.  A  creditor  proving  or  claiming 
only  gives  the  Court  jurisdiction  as 
to  the  proof  or  claim,  and  does  not 
enable  the  Court  to  order  him  to 
deliver  up  part  of  the  bankrupt's 
estate  in  his  possession.  Ex  parte 
Dobsouy  4  Dea.  &  Ch.  69.     S.  C. 

1  Mont.  &  Ayr.  6Q6. 

6.  If  A.  collude  with  B.  to  make 
fraudulent  proofs,  and  A.  with  C. 
and  A.  with  D  ,  and  a  gross  sum  of 
costs  is  incurred  by  the  estate  in 
consequence  of  such  proofs,  the 
Court  has  not  jurisdiction  to  order 
A.,  B.,  C.,  and  D.  to  pay  such  gross 
sum,  it  not  being  proved  they  col- 
luded inter  se.      Ex  parte  Brandy 

2  Mont.  &  Ayr.  707-  S.  C.  1  Dea. 
308. 

Fees. 

7.  Quaere,  Whether  the  Court  of 
Review  has  jurisdiction  to  exempt 
a  party  from  paying  fees  for  fiat. 
£x  parte  Othom^  2  Mont.  &  Ayr. 
141. 

See  Allowance  to  Bankrupt,  3. 

See  Proof,  37. — rROPERTY  pass- 
ing TO  Assignees,  13. 

SolicUor. 

8.  Assignees,  on  the  representa* 
tion  of  the  solicitor  to  the  commis- 
sion that  he  is  authorized  to  receive 
as  agent,  pay  over  a  dividend  to 
such  solicitor ;  it  turns  out  he  had 
no  such  authority  :  Upon  petition  of 
creditor  for  payment  to  him  of  the 
dividend,  charging  that  no  autho* 
rity  was  given  to  that  solicitor. 
Held,  that  being  solicitor  to  the 
commission  he  might  be  made  re- 
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spondent  as  well  as  the  assignees, 
and  that  a  joint  order  might  be 
made  against  them  all  for  its  pay- 
ment Ex  parte  Siory,  2  Mont. 
Ayr.  54.  S.  C.  4  Dea.  &  Ch.  504. 
See  Dividends,  8. 

Specific  Performance. 
See  SpEciric  Psrpoeicancb. 

Trustees. 

9.  The  Court  has  no  power  to 
order  a  trustee  who  refuses  to  sub- 
mit to  the  jurisdiction  to  convey  an 
estate  to  the  assignees  which  was 
devised  to  the  trustees  for  the  abso- 
lute use  of  the  bankrupt's  wife.  Ex 
parte  Abbott,  1  Dea.  339. 


LACHES. 
See  Annulling,  11.  13.  18.  20. 


LEASES. 
See  Actions  by  and  against  As- 
SIGNERS,  7.  —  Election  bt  As- 
signees, 2,  3. 


LIABILITIES. 
See  Assignees,  9  to  15.^STANDiNa 

0VER9 1. 


LIEN. 


1.  Flower  accepted  bills  to  enable 
Cornie  to  make  shipments  to  Sydney, 
on  an  agreement  to  apply  the  return 
proceeds  in  payment  of  the  bills. 
On  the  last  shipment  Cornie  sent 
notice  to  Sydney  to  send  the  pro- 
ceeds direct  to  Flower,  and  gave  the 
same  notice  to  a  partner  of  the 
Sydney  Houses,  who  happened  to 
be  in  London.  Before  the  notice 
arrived  at  Sydney  the  return  pro- 
ceeds were  sent  off  to  Cornie,  who 
became  bankrupt,  and  his  assignees 
received  them :  Held,  that  Flower 
was  entitled  thereto,  and  that  they 
were  not  in  his  reputed  ownership. 

S  £ 
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LI  EN  -»  conihnted. 


Ex  parte  Flower^  2  Mont.  ^  Ayr. 
224.     S.  C.  4  Dea.  &  Ch.  449. 

2.  F.9  a  merchant  at  Liverpool, 
consigned  goods  to  his  agent  at 
Bahia  in  South  America  for  sale, 
and  drew  bills  to  be  paid  by  the 
agent  out  of  the  proceeds.  Some 
bills  so  drawn,  and  negotiated  by  the 
indorsements  of  a  house  in  London 
with  whom  F.  corresponded,  were 
refused  acceptance  by  the  agent, 
whereon  F.  wrote  to  his  agent  to 
deliver  to  the  agent  of  the  Lon- 
don house  the  property  of  his  (F.) 
in  the  hands  of  such  agent,  to  cover 
the  amount  of  the  bills  which  might 
eventually  be  paid ;  before  this 
letter  reached  Bahia  F.  became 
bankrupt,  and  F.*s  agent  afterwards 
delivered  the  goods  ordered  as  di- 
rected :  Held,  the  goods  passed  to 
the  assignees,  there  being  no  legal  or 
equitable  assignment  of  the  goods 
to  the  London  house  before  bank- 
ruptcjr.  Sum  v.  Carvalho^  1  Adol. 
&  Ellis,  confirming  Carvalho  y,Bum, 
4  Barn  &  Adol.  382. 

Agreemefifs, 

3.  An  agreement,  on  dissolution 
of  partnership,  to  assign  the  part- 
nership property,  in  consideration 
of  50/.  paid,  and  five  bills  for  100/. 
each  delivered,  is  not  executory, 
but  executed,  and  the  partnership 
creditors  have  no  lien  on  the  eN 
fects  assigned.  Ex  parte  Clarhsofiy 
2  Mont.  &  Ayr.  4.  S.  C.  4  Dea.  & 
Ch.  56. 

Assiffnees. 

4.  The  bankrupt  agreed  in  writ- 
ing to  take  a  lease  of  a  manufactory 
for  a  term  of  years,  and  the  land- 
lord agreed  to  erect  at  his  own  ex- 
pense certain  buildings,  upon  the 
bankrupt  paying,  as  an  additional 
rent,  7/    10*.   per   cent,   upon  the 
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amount  so  expended.  The  build- 
ings,  however,  were  subsequently 
erected  by  the  bankrupt,  on  the 
verbal  assurance  of  the  landlord 
that  the  bankrupt  might  deduct  the 
amount  expended  from  the  rent. 
The  assignees  elected  not  to  adopt 
the  agreement  for  the  lease,  but  re- 
fused to  deliver  up  possession  to 
the  landlord,  unless  he  allowed 
them  the  sum  which  the  bankrupt 
had  expended  on  the  buildings: 
Held,  that  as  both  the  written  and 
verbal  agreements  between  the 
landlord  and  the  bankrupt  contem- 
plated a  continuance  of  the  tenancy, 
which  the  assignees  had  themselves 
reputiated,  they  had  no  lien  on  the 
premises  for  the  money  expended 
by  the  bankrupt.  Ex  parte  Laddt 
3  Dea.  &  Ch.  647. 

AUoniey, 

5.  A.  delivered  his  deeds  to  B., 
to  be  investigated  prior  to  a  mort- 
gage, A.  agreeing  to  pay  all  ex- 
penses; B.  delivered  them  to  his 
attorneys.  The  negotiation  went 
off:  Held,  the  attorneys  had  no  lien 
on  the  deeds  against  A.  for  the 
costs ;  and  that,  supposing  A.  liable 
to  B.  for  such  costs,  B.  could  not 
communicate  his  lien  to  his  attor- 
neys. PfxOi  V.  Vizardy  6  Barn.  & 
Adol.  808. 

6.  The  lien  of  an  attorney  upon 
a  judgment  for  his  costs  in  the  par- 
ticular suit,  by  the  9Sd  rule  of 
Hilary  term,  2  Will.  4.,  extends  to 
the  taxed  costs  as  between  solicitor 
and  client.  IVaison  v.  Mtukdl^  1 
Scott.  658. 

General  Lieu. 

7.  The  defendants  were  the  pro- 
prietors of  a  scribbling  and  fulling 
mill,  and  were  employed  by  H«  & 
Co.  (amongst  others)  to  scribble 
and  full  wools  and  cloths,  under  a 
sti[  ulation  that  **  all  goods  on  hand 
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should  be  subject  to  a  lien  for  a 
general  balance."  H.  k  Co.  dyed 
their  wools  on  defendants'  premises, 
and  kept  there  a  quantity  of  oil  and 
dye-woods ;  the  oil  being  there  for 
the  purpose  of  being  used  as  re- 
quired by  the  defendants  servants 
in  the  process  of  scribbling,  but 
kept  locked  up,  and  delivered  out 
in  small  quantities  by  a  servant  of 
H.  &  Co.,  and  the  dye-woods  to  be 
used  by  H.  &  Co.  m  dyeing  the 
wools  in  an  intermediate  stage  of 
the  process  of  scribbling:  Held, 
that  the  oil  and  dye-woods  were 
not  subject  to  the  lien.  Cumpton  v. 
ffaighy  2  Scott,  684.  S.  C.  2  Bing. 
(N.S.)  449. 

Pleading. 

8.  In  trover  for  wools,  the  Court 
allowed  the  defendants  to  plead, 
1st,  The  general  issue;  2d,  a  cus- 
tomer for  warehousekeepers  to 
have  a  general  lien  upon  goods  de- 
posited with  them  for  monies  ex- 
pended upon  them,  and  for  their 
general  balance,  and  that  the  wools 
were  housed  with  them  by  one  H., 
who  was  indebted  to  them  in  a 
general  balance ;  3d.  A  general  lien 
against  H.,  as  by  special  agreement; 
4th,  That  H.  was  enabled  by  the 
consignfr  of  the  wools  to  hold  him- 
self out  as  the  owner,  and  deposited 
them  with  the  defendants,  upon  the 
custom  set  out  in  the  second  plea ; 
5th,  That  the  wools  were  consigned 
by  the  plaintiff  to  H.,  as  their  agent, 
and  that  H.  employed  the  defen- 
dants to  land  and  house  them,  and 
pay  the  duties,  &c.,  and  claiming  a 
lien  as  in  the  second  plea.  Letick- 
hart  V.  Cooper  J  1  Scott,  481. 

Possession  necessary  to  give  lien. 

9.  A  person  engaged  to  perform 
certain  works  for  a  dock  company. 


for  which  he  furnished  and  placed 
on  the  premises,  steam  engines, 
railroads,  &c. ;  the  company  made 
advances  to  him,  and  he  referred 
them  to  these  engines,  &c.  as  secu- 
rity; he  became  bankrupt  before 
the  work  was  done,  whereon  the 
company  erased  his  name  from  the 
engines,  ^c,  and  took  possession  of 
them,  which  were  still  laying  on 
their  premises :  Held,  there  was  suf- 
ficient possession  to  support  the 
lien.  Crowfoot  v.  London  bock  Com* 
pony,  4  Tyrw.  067.  S.  C.  4  Cr.  & 
Mee.  637. 

Peputed  Ownership. 

10.  A.,  B.,  and  C.  being  in  part* 
nership,  A.  retired ;  a  balance  be- 
came due  to  him,  which  B.  and  C. 
covenanted  to  pay  by  instalments, 
giving  a  power  of  re-entry  to  A.  if 
any  instalment  were  unpaid,  and  B. 
and  C.  were  also  to  re-assign  the 
premises  to  A.  on  trusts  for  sale; 
then  B.  retired,  and  C.  alone  con- 
tinued the  business;  default  was 
made  in  payment  of  an  instalment ; 
C.  became  bankrupt,  and  A.  re- 
entered: Held,  a  debt  originally 
due  to  A.,  H.,  and  C.  was  not  in  the 
reputed  ownership  of  C,  and  that 
A.  had  a  lien  thereon.  Ex  parte 
Pmhertm^  2  Mont.  &  Ayr.  54'8. 

Time  of, 

11.  A  person  gave  another  a  lien 
on  all  machinery  and  materials  at, 
&c. :  Held,  not  to  extend  to  mate- 
rials delivered  after  the  act  of  bank- 
ruptcy. Cr&ufoot  v.  London  Dock 
Company f  4  Cr.  &  Mee.  437. 

Trustees^  Lien. 

12.  An  award,  in  an  action,  that 
trustees  shall  give  up  trust  deeds, 
does  not  deprive  them  of  their  lien 
thereon  for  trust  expenses.  Ex 
parte  Coppard,  4  Dea.  Ik  Ch.  102. 

3  E  2 
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Vendors^  Lien. 

13.  Where  real  property  is  de* 
vised  to  trustees  on  trust  for  sale, 
and  to  pay  the  produce  to  the  chil- 
dren of  the  testator,  and  the  chil- 
dren sell  the  property  to  one  of  the 
executors,  in  consideration  of  a  sum 
secured  by  bills  payable  by  instal- 
ments, and  as  to  some  shares  fur- 
ther secured  by  an  assignment  of  a 
policy  of  insurance,  and  the  exe- 
cutor becomes  bankrupt  without 
having  paid  the  bills:  Held,  the 
children  had  a  lien  on  the  estates 
for  the  sums  unpaid.  Ex  parte 
Late^f  in  the  matter  of  Davis,  2 
Mont.  &  Ayr.  609. 

14.  Plaintiff  sold  to  I.  trees  lying 
on  land  occuied  by  B.,  and  I.  was 
to  have  power  of  removing  them 
when  he  pleased ;  the  trees  having 
been  marked  by  the  purchaser,  the 
cubical  contents  of  each  ascer- 
tained, and  some  of  them  having 
been  taken  away:  Held,  that  the 
transfer  of  the  whole  was  complete, 
and  that  upon  I.'s  bankruptcy  the 
plaintiff  could  not  enforce  any  lien 
on  the  trees,  notwithstanding  they 
remained  on  the  land  of  B.,  and  the 
sum  total  of  the  cubical  contents 
had  not  been  ascertained.  Tansley 
V.  Turner^  2  Bing.  151. 

15.  If  a  third  party  prevents  the 
vendor  from  delivering  the  goods 
to  the  vendee,  by  a  false  represen- 
tation that  he  has  a  lien  thereon,  he 
IS  liable  to  an  action  for  damages. 
Green  v.  BtOton,  1  Tyrw.  &  Grain- 
ger, 118. 

16.  QuaBre,Whether  a  vendor  may 
refuse  to  deliver  to  the  vendee  goocb 
paid  for,  on  notice  of  Hen  thereon 
from  a  third  party.  Green  v.  But" 
ton,  1  Tyrw.  &  Grainger,  118. 

17.  Where  A.  buys  rum  of  B., 
and  sold  again  to  C,  who  gives  bills 


for  the  price,  but  delivery  orders 
were  refused  to  be  given  to  C,  ex- 
cept as  to  three  puncheons,  which 
he  received ;  C*  sells  the  puncheons 
to  different  persons:  Held,  on  the 
dishonour  of  the  bills,  A.  had  a  lien 
thereon  for  the  purchase  money 
against  C.  and  the  subvendees  on  all 
rum  not  delivered  to  them*  Diaum 
V.  Yaies,  5  Barn.  &  Adol.  SIS. 

18.  Delivery  of  part  operates  in 
law  as  delivery  of  the  whole  only 
when  delivery  of  part  is  intended 
to  be  delivery  of  the  whole.  Per 
Denman,  C.  J.  Dixon  v.  Yates,  5 
Bam.  &  Adol.  SS6. 

See  Proof,  2. — Property  passing 
TO  Assignees,  6,  7, 8. — Reputed 
Ownership,  27.  —  Taxation, 
1,2. 


LODGING-HOUSE  KEEPER. 
See  Trader,  S. 


LONDON  COMMISSIONERS. 
See  Commissioners,  4. 


LORD  CHANCELLOR. 

1.  The  Lord  Chancellor's  juris- 
diction to  annul  a  fiat  still  subsists. 
In  re  Chambers^  2. Mont.  &  Ayr.  440. 
S.  C.  4  Dea.  &  Ch.  578. 

2.  Petition  presented  to  (he  Lord 
Chancellor  before  1  &  2W.4.  c.56. 
must  be  transferred  by  the  Lord 
Chancellor  to  the  Court  of  Review, 
before  that  Court  can  hear  it.  In 
re  Stokesj  4  Dea.  &  Ch,  578. 


LOST  FIAT. 
See  Fiat,  9* 


MAINTENANCE. 
See  Allowance  to  Bankrupt,  S. 
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MARRIAGE. 
See  Proof,  38.  56  to  59. 


MARSHALLING. 

Two  estates  were  devised,  charged 
with  legacies;  the  devisee  mortgaged 
both,  became  bankrupt,  and  both 
were  sold  ;  the  proceeifs  of  one  were 
sufficient  to  pay  legacies  and  mort- 
gage money, secib  the  other:  Held, 
the  legacies  should  be  paid  out  of 
the  former  alone.  Ex  parte  Hartley 
2  Mont.  &  Ayr.  496.  S.  C.  1  Dea. 
288. 


MASTER  AND  SERVANT. 

A  fiat  does  not  operate  as  a  dis- 
solution of  the  contract  of  hiring 
between  the  bankrupt  and  his  clerk. 
T^mas  y.  WiUiams,  3  Adol.&  Ellis, 
685. 


MEMORANDUM. 
See  Equitable  Mortgage,  13  to 

16. 


MERCHANTS*  ACCOUNTS. 
See  Proof,  39. 


MINUTES. 
See  Varying  Minutes. 


MISDESCRIPTION. 
See  Annulling,  10. 


MORTGAGES,  EQUITABLE. 
See  Equitable  Mortgages. 


MORTGAGES,  LEGAL. 

Bidding. 
1.   When   a  mortgagee    with  a 

Sower  of  sale  applies  for  leave  to 
id,  he  must  waive  his  power  of 
sale.  Ex  parte  Davis,  3  Dea.  &  Ch. 
504. 

See  Bidding,  3,  4. 


Deposit. 

2.  If  the  mortgagee  has  leave  to 
bid,  the  Court  will  not  exempt  him 
from  paying  the  deposit.  Ex  parte 
Tatham,  4  Dea.  &  Ch.  360.  S.  C. 
1  Mont.  &  Ayr.  335. 

JRenis. 

3.  If  a  legal  mortgage  is  ordered 
to  be  sold  by  the  commissioners, 
the  assignees  are  entitled  to  the 
rents  to  the  time  of  sale,  unless  the 
mort^ee  makes  an  actual  entr)', 
or  gives  notice  to  the  tenants  to 
pay  the  rents  to  him.  Ex  parte 
Living,  2  Mont.  &  Ayr.  223.  S.  C. 
1  Dea.  1. 


MOTIONS. 

1.  Motion  to  confirm  report  as  to 
scandal  in  affidavits  is  a  motion  of 
course.  Ex  parte  Hetherington,  4 
Dea.  &  Ch.  223. 

2.  An  order  cannot  be  rescinded 
on  motion.  Re  WMer,  2  Mont.  & 
Ayr.  267- 

See  Practice,  2. — Scandal,  1,  2. 


MULTIFARIOUSNESS. 
In  bankruptcy  the  objection  of 
multifariousness  is  not  considered  as 
conclusive.  Ex  parte  Brown,  3  Dea. 
&  Ch.  496. 


NEW  CHOICE. 

See  Assignees,  4. 


NINE  TENTHS. 
See  Annulling,  8, 0. 


NON.PROSECUTION. 

See  Annulling,  11. 


3  £  3 
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NOTICE. 

See  Evidence,  17.— Insolvency,  3. 
—  Lien,  16. — Reputed  Owner- 
ship, 9  to  20. — Set  off,  7.  . 


NOTICE  OF  DISHONOUR. 
See  Proof,  10. 


NUNC  PRO  TUNC. 
See  Biddings,  4. 


OFFICIAL  ASSIGNEE. 

1.  The  bankrupt  disputed  the 
validity  of  the  commission  issued  in 
1824;  in  1831,  he  applied  to  a  com- 
missioner to  appoint  an  official  as- 
signee, as  well  for  the  purpose  of 
investigating  the  validity  of  the  pe- 
titioning creditor's  debt  (which  he 
disputed),  as  for  the  purpose  of 
taking  care  of  the  property  of  the 
estate ;  Clarke  was  accordingly  ap- 
pointed :  Held,  the  bankrupt  having 
himself  put  the  commissioner  in  mo- 
tion did  not  estop  him  from  suing 
Clarke  for  money  received  by  him 
as  assignee.  Munk  v.  Clarke^  2  Ring. 
(N.S.)  229.  S.  C.  2  Scott,  475. 
over-ruling  Munk  v.  Clarke,  3  Moo. 
&  Sc.  473.     S.  C.  10  Ding.  102. 

2.  The  Court  of  Review  has  juris- 
diction to  entertain  a  petition  against 
the  allowance  made  by  the  com- 
missioner to  the  official  assignee, 
but  the  Court  will  not  review  the 
decision  of  the  commissioner  as  to 
the  quantum  of  the  allowance,  unless 
it  appears  that  he  has  proceeded  on 
an  erroneous  principle.  Dissent  Sir 
J.  Cross.  Ex  parte  Tiplady,  3  Dea. 
&  Ch.  571.  S.  C.  1  Mont.  &  Ayr. 
161. 

3.  If  an  official  assignee  become 
insolvent,  the  creditors*  assignees 
will  have  leave  to  sue  in  the  names 
of  the  registrars  on  the  bond  given 


by  the  sureties.  Ex  parte  Topham, 
2  Mont.  &  Ayr.  484.  S.  C.  1  Dea. 
192. 

4.  An  official  assignee  ought  not, 
except  under  very  peculiar  circum- 
stances, to  present  a  petition.  Anon. 
1  Dea.  106. 


OPENING  BIDDINGS- 

Biddings  opened  on  a  sale  of 
mortgaged  premises  on  an  advance 
of  190/.  on  300/.  Ex  parte  AcfoAifi- 
soriy  2  Mont.  &  Ayr.  727. 


OPENING  HAT. 

1.  Where  time  for  opening  a  town 
fiat  is  nearly  run  out,  Court  will  not, 
at  instance  of  petitioning  creditor, 
annul  it,  and  issue  a  country  fiat,  for 
the  alleged  convenience  of  creditors. 
Ex  parte  Bea,  4  Dea.  &  Ch.481. 

2.  Where  the  quorum  commis- 
sioners were  absent  from  the  first 
meeting,  the  Court  will  appoint  an- 
other. Ex  parte  Halli  2  Mont.  & 
Ayr.  294. 

3.  Where  both  the  quorum  com- 
missioners are  unable  to  attend  to 
open  the  fiat,  the  Court  cannot  make 
an  order  that  the  three  other  com- 
missioners may  open  it :  the  proper 
course  is  to  annul  the  fiat,  and  take 
out  a  new  one.  Ex  parte  SuUon, 
1  Dea.  42. 

4.  A  fiat  omitted  to  be  opened 
witliin  the  time  limited  by  the  gene- 
ral order  is  not  for  that  cause  abso- 
lutely annulled,  but  only  annullable. 
What  is  required  to  be  stated  in  an 
affidavit  on  an  application  to  en- 
large the  time  of  opening  a  fiat. 
Ex  parte  SmUk,  3  Dea.  &  Ch.  761. 

5.  Attendance  of  petitioning  cre- 
ditor dispensed  with  under  the  cir- 
cumstances at  the  opening  of  the 


DIGEST. 


OPENING  mAT-^coniinued. 

fiat.  In  the  matter  of  BoUony  3  Dea. 
&  Ch.  688. 

6.  The  same  creditor  cannot 
strike  another  docket  before  the 
time  for  opening  has  expired.  Re 
Gerrishy  2  Mont.  &  Ayr.  491.  S.  C. 
1  Dea.  278. 

7*  Unless  there  are  special  cir- 
cumstances the  Court  will  never 
allow  the  petitioning  creditor  to 
take  out  a  new  fiat  before  the  time 
for  opening  has  elapsed.  £x  parte 
Jcux^y  2  Mont.  &  Ayr.  102. 

8.  New  fiat  issued  on  the  peti- 
tion of  the  same  petitioning  creditor 
before  the  time  for  opening  had  ex- 
pired, he  having  been  unable  to 
prove  an  act  of  bankruptcy  before, 
but  one  having  been  since  com- 
mitted. Ex  parte  Uewelfyn^  2  Mont. 
&  Ayr.  298. 

9.  The  petitioning;  creditor  af^er 
issuing  a  fiat  found  he  could  not 
support  it,  on  account  of  his  inability 
to  prove  the  trading,  llie  Court 
refused  to  permit  another  petitioning 
creditor  to  issue  a  second  fiat  before 
the  time  for  proceeding  in  the  first 
was  expired.  £x  parte  Howesy  3  Dea. 
&  Ch.  493. 

10.  Although  the  petitioning  cre- 
ditor goes  abroad  after  issuing  a  fiat, 
the  Court  will  not  permit  another 
creditor  to  issue  a  second  fiat  until 
the  time  for  proceeding  in  the  first 
has  expired.  Ex  parte  Medlei/y  3  Dea. 
&  Ch.  502. 


ORDERS. 

Where  an  application  is  made  to 
rescind  an  order  for  irregularity, 
the  notice  of  motion  should  state 
what  it  is :  quaere,  whether  the  ap- 

Slication  should  not  be  by  petition. 
:e  Walker,  1  Dea.  88. 


See  Biddings,  4.  —  Claims,  1. — 
General  Orders.— -Equitable 
Mortgage,  17,  18.— Re-hear- 
ing, 3. 


OUTLAWRY. 
See  Debt  Prove  able,  1. 


PARTNERSHIP. 

1.  A.  and  B.  dissolved  partner- 
ship ;  C,  a  creditor  of  the  firm,  ap- 

Elied  to  A.,  who  referred  him  to 
L ;  C.  drew,  and  A.  accepted  a  bill 
for  the  amount  of  C  s  debt,  which 
was  dishonoured.  B.  became  abank- 
rupt:  Held,  in  an  action  against 
A.  and  B.,  that  it  was  a  question  for 
the  jury  whether  C.  had  agreed  to 
accept  B.  as  his  sole  debtor.  Thomp- 
son v.  Percivaly  5  Barn.  &  Adol.  9^5. 

2.  If  a  firm  of  three  be  dissolved 
by  the  retirement  of  one,  and  after 
the  dissolution,  a  creditor  of  the 
three  draw  on  the  three,  and  the 
two  accept  in  the  style  of  the  three, 
the  two  are  liable.  £x  parte  Lid- 
diardy  2  Mont.  &  Ayr.  87. 

3.  An  agreement  on  dissolution 
of  partnership  to  assign  the  partner- 
ship property  in  consideration  of 
50/.  paid,  and  Hve  bills  for  100/. 
each  delivered,  is  not  executory,  but 
executed.  £x  parte  Gibson,  2  Mont. 
&  Ayr.  4^ 

See  Fiat,  11,  12. — Lien,  1,  2.— 
Proof,  40  to  46.  —  Refuted 
Ownership,  21. 


PAYMENTS  PROTECTED. 

1.  Where  the  bankrupt  was  to 
complete  works  for  a  dock  company 
for  a  stated  sum,  which  was  paid  in 
sums  from  time  to  time,  and  some 
materials  were  delivered,  after  w|iich 
money  was  paid,  and  the  party  be- 

3  e4 
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PAYMENTS  PROTECTED— 
cantinvetL 


came  bankrupt :  Held,  the  payme»jts 
were  general  advances,  ana  not  pay- 
ments for  particular  goods  in  the 
course  of  business,  under  6  Geo.  4s 
c.  16.  sect.  82.  Cfxnrfooi  v.  London 
Dock  Companyy  4  Tyrw.  967.  S.  C. 
4  Cr.  &  »Iee.  637. 

2.  Defendant  held  a  certain  deed 
of  lease,  on  which  he  had  a  lien  for 
900/.  as  attorney  of  S. ;  a  commis- 
sion of  bankrupt  was  issued  against 
S.  in  December   1829;  defendant 
acted  as  attorney  under  that  com- 
mission, and  in  18S1,  after  notice  of 
petition  to  supersede  it,  he  joined 
with  the  assignee  under  the  com- 
mission  in  a  sale  of  the  lease,  and 
out  of  the  proceeds  was  paid  the 
300^  due  to  him  from  S. :  The  com-, 
mission   of  bankrupt  having  been 
superseded  in  1832  for  want  of  a 
sufficient  petitioning  creditor's  debt, 
and  a  new  commission  having  issued. 
Held,  that  defendant  was  liable  to 
refund  the  300/.,  in  an  action  for 
money  had  and  received  to  the  use 
of  the  assignees  under  the  second 
commission,    and    also  money  re- 
ceived  in    1831    for  rent,  he.  ac- 
cruing to  S.  Clark  V.  Gilberiy  2  Bing. 
(N  S.)  343.     S.  C.  2  Scott,  521. 


PENALTIES. 

1.  Forbidding  a  thing  under  a 
penalty,  to  protect  the  revenue^does 
not  make  void  the  thing  if  done,  nor 
prt'vent  an  action  thereon.  Swan 
V.  Tke  Bank  of  Scotland,  2  Mont.  & 
Ayr.  661. 

2.  If  a  thing  is  prohibited  for 
other  than  revenue  purposes,  no 
action  lies  thereon.  Swan  v.  7^ 
Bank  of  Scotland,  2  Mont.  &  Ayr. 
661. 


PETITIONS. 

1.  Where  a  party  purchases  of 
a  creditor  all  his  right  to  the  divi- 
dends, semble  he  cannot  recover 
the  dividends  on  petition,  but  must 
go  to  law.  Ex  parte  RicliardSf  4  Dea. 
&  Ch.  ]  9a 

2.  An  application  for  the  discharge 
of  a  person  committed  by  the  com- 
missioner for  not  answering  satisfac- 
torily may  be  by  petition.  Sir  J. 
Cross  dissent.  Ex  parte  Jones, 
2  Mont.  &  Ayr.  41. 

Form* 

3.  A  petition  for  the  removal  of 
an  assignee  without  alleging  suffi- 
cient grounds  on  the  petition,  but 
stating  them  on  the  affidavit  in  sup- 
port, is  bad.  Ex  parte  Paramore, 
1  Dea.  279. 

4.  A  petition  by  an  uncertificated 
bankrupt  that  his  assignees  may  ac- 
count must  allege  that  there  will  be 
a  surplus.  Ex  parte  Rylof,  4  Dea. 
&Ch.  5a 

5.  Costs  are  given  in  cases  of 
fraud,  though  not  prayed.  Ex  parte 
Taylor,  4  Dea.  &  Ch.  125. 

See  Annulling,  21.  —  Certifi- 
cate, 9.  11,  12.— Costs,  20.26. 
—Taxation,  11,  12,  13. 

By  Official  Assignee^ 
See  Official  Assignee,  4. 

Service, 
See  Advancing  Petitions* 

I 

Signature. 

6.  A  petition  by  partners  to  stay 
the  certificate,  signed  *'  for  self  and 
partners,"  is  enough,  though  there  is 
no  allegation  in  the  petition  of  the 
partnership.  Ex  parte  Pife,  2  Mont. 
&  Ayr.  577. 

ScandaL 

7*  It  is  no  objection  to  an  order 
that  a  petition  contains  scaudalous 
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PETITIONS-  cfmimued. 

allegations ;  if  so,  it  should  be  re* 
ferred  for  scandal.  Ex  parte  Wdls^ 
1  Dea.  67. 

See  Lord  Chancellor,  2.— 
Orders. 


PETITIONING  CREDITOR. 

1.  A  tender  made  to  the  petition- 
ing creditor  of  the  payment  of  his 
debt  after  a  docket  had  been  already 
struck  against  the  bankrupt,  al- 
though before  the  fiat  was  actually 
issued,  is  not  sufficient  to  defeat  the 
fiat.    Ex  parte  Jonetf  3  Dea.  &  Ch. 

697. 

2.  An  agreement  between  a  peti- 
tioning creditor  who  has  sued  out  a 
fiat  in  bankruptcy,  and  the  bank- 
rupt, that  the  former  shall  abandon 
the  prosecution  of  the  fiat,  and  that 
the  bankrupt  shall  accept  a  bill  of 
exchange  for  a  certain  amount,  is 
illegal,  even  as  between  the  bank- 
rupt and  the  petitioning  creditor, 
and  the  bill  of  exchange  accepted 
by  the  bankrupt  in  pursuance  of 
such  an  agreement  is  void,  and  no 
action  can  be  maintained  upon  it. 
Davis  y.  Holding^  3  Cromp.,  Meeson, 
&  Roscoe,  159.  S.  C.  I  Tyrw.  & 
Graing.  371. 

3.  Plaintiff,  being  liable  to  de- 
fendant for  the  costs  of  a  nonsuit, 
issued  a  fiat  ajsainst  the  defendant ; 
the  Court  refused  to  stay  defen- 
dant's proceedings  in  the  action. 
Eiche  y.  Nokes,  1  Bing.  (N.S.)  69. 

His  BiU  of  Costs. 

4.  A  petitioning  creditor  is  en- 
titled to  be  repaid  out  of  the  estate 
a  sum  paid  to  a  creditor  to  render 
him  a  competent  witness  to  support 
the  fiat.  Ex  parte  Farih,  2  Mont. 
&  Ayr.  38L 


5.  Reference  to  the  commissioner 
to  allow,  on  the  taxation  of  the  pe- 
titioning creditor's  bill  of  costs,  cer- 
tain expenses  incurred  before  adju- 
dication by  parties  appointed  by 
the  creditors  to  act  for  the  benefit 
of  the  estate.  Ex  parte  jEvans, 
4  Dea.  &  Ch.  392. 

6.  The  solicitor  to  the  petitioning 
creditor  may  petition  that  the  as- 
signees may  pay  him  the  amount  of 
the  petitioning  creditor's  costs.  Ex 
parte  Bensonj  2  Mont.  &  Ayr.  582. 

7«  Although  the  petitioning  cre- 
ditor is  not  entitled  to  an  order  on 
the  assignees  to  pay  the  amount  of 
his  costs  before  they  have  received 
money  under  the  fiat,  he  is  never- 
theless entitled  to  an  inquiry  whe- 
ther any  assets  have  been  received 
by  the  assignees.  Ex  parte  Abram^ 
4  Dea.  &  Ch.  401. 

See  Costs,  PeHHoninff  Creditor^  19. 
— Taxation. 


PETITIONING  CREDITOR'S 
DEBT. 

1.  Semble,  that  pending  a  reple- 
vin on  a  distress  for  rent,  the  land- 
lord cannot  sue  out  a  fiat  in  bank- 
ruptcy against  the  tenant,  founded 
on  the  demand  for  rent.  Emery  v. 
Mucklow,  4  Moore  &  Scott,  263. 

2.  The  bankrupt  entered  into  a 
deed  of  composition  containing  a 
release ;  he  afterwards  gave  a  cre- 
ditor a  promissory  note  for  the  resi- 
due of  his  debt :  Held,  nudum  pac- 
tum, and  not  a  good  petitioning 
creditor's  debt.  Ex  parte  Hali^ 
1  Dea.  17.  Quaere  as  to  this  case. 

3.  Quaere*  Whether  a  joint  com- 
mission against  two  joint  traders  with 
a  third,  not  included  in  the  commis- 
sion, on  a  debt  due  from  the  two  is 
valid.  Ex  parte  Chambersy  2  Mont. 
&  Ayr.  441.     S.  C.  1  Dea.  1U7. 
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PETITIONING  CREDITOR'S 
DEBT-^coniinued. 

.  4.  If  a  partner  files  a  bill*  and 
trtals  adebt  as  mixed  with  the  part* 
nershipy  a  fiat  cannot  aflerwaras  be 
issued  on  that  debt.  Ex  parte  Oray^ 
2  Mont.  &  Ayr.  288. 

5.  If  a  trader  take  the  benefit  of 
the  insolvent  debtors*  act,  a  cre- 
ditor whose  debt  is  inserted  in  the 
schedule  may  afterwards  issue  a  fiat 
on  that  debt  against  the  trader. 
Ex  parte  Barringkmy  2  Mont.  &  Ayr. 
255.    S.  C.  1  Dea.  3. 

6.  Quaere,  Whether  a  mortgagee 
in  trust  can  alone  issue  a  fiat  against 
the  mortgagor  on  the  mortgage 
debt  ?  He  can,  if  the  legal  validity 
of  the  debt  has  been  previously 
established  by  an  action  at  law. 
Per  C.  J.  Ex  parte  Crray,  2  Mont. 
&  Ayr.  283. 


PLEADING. 

A  defendant  cannot  plead  any 
matter  to  a  sci.  fa.  on  a  judgment 
.which  he  might  have  pleaded  to 
.the  original  action;  and  where  to 
a  sci.  fa.  on  a  judgment  the  de- 
fendant pleaded  the  bankruptcy  of 
the  plaintiff,  but  it  did  not  distinctly 
and  affirmatively  appear  that  the 
bankruptcy  had  occurred  since  the 
judgment  m  the  original  action,  the 
plea  was  held  bad  on  a  special  de- 
murrer. Quaere,  Whether  it  would 
be  good  on  general  demurrer. 
BayUs  y.  Haytoard^  5  Nev.  &  Mann. 
61S, 

See  Actions  against  Assignees, 
6  to  11. — Lien,  8.  —  Reputed 
Ownership,  19,  20.  — Security 
FOR  Costs,  1. — Set-off,  9. 


POLICIES  OF  INSURANCE. 

See  Reputed  Ownership,  9, 10, 1 1  • 
13,  14.  17.  28  to  27.— Volun- 
tary Assignments  and  Con- 
veyances, 7. 


POWER  OF  ATTORNEY. 
See  Annulling,  15. — Dividends,2. 


POWER  OF  SALE. 
See  Equitable  Mortgage. 


PRACTICE. 

1.  A  petitioner  claiming  a  portion 
of  the  bankrupt's  property  has  no 
right  to  call  for  the  production  of  a 
case  stated  b^  the  assignees  for 
counsel's  opinion,  for  the  purpose 
of  showing  that  the  bankrupt  has 
prevaricated  in  his  statements.  Ex 
parte  Collier,  4  Dea.  &  Ch.  364^ 

2.  On  an  abandoned  notice  of 
motion  the  application  for  costs  and 
affidavit  of  service  may  be  on  a 
future  day.  Ex  parte  Siane^  2  Mont. 
&  Ayr.  503. 

9.  A  petition  to  confirm  a  report 
stood  in  the  paper  before  a  petition 
excepting  to  it.  The  counsel  for 
the  first  petition  has  a  right  to  be- 
gin by  stating  the  facts  of  his  peti- 
tion before  the  counsel  for  the 
second  petition  proceeds  to  state 
and  argue  the  exceptions.  Ex  parte 
Mwleyy  3  Dea.  &  Ch.  509. 

4S»  Proof,  ^,  48. — Taxation,  19. 


PRAYER  OF  PETITION, 
See  Costs,  26. 


PREFERENCE. 

See  Fraudulent  Prefbrenck.- 
AcT  OF  Bankruptcy,  7  to  13. 
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PRELIMINARY  OBJECTIONS. 

That  the  warrant  of  commitment 
is  not  in  Court  is  not  a  preliminary 
objection  on  a  petition  for  discharge 
from  committid.  Ex  parte  Jonesj 
2  Mont.  &  Ayr.  41. 

See  Annulling,   16,  1?.— Multi- 
fariousness* 


PRINCIPAL  AND  AGENT. 
See  Set-off,  10. 


PRINCIPAL  AND  SURETY. 

Defendant,  after  he  had  become 
bankrupt,  was  discharged  out  of 
custody  on  a  ca.  sa«  upon  executing 
a  warrant  of  attorney  with  two 
sureties,  the  sureties  consenting 
that  the  plaintiff,  in  order  to  lessen 
their  liability,  should  prove  his 
debt  under  the  commission.  The 
plaintiff  having  proved  his  debt,  but 
no  dividend  having  been  paid,  the 
Court  refused  on  summary  appli- 
cation to  exonerate  the  sureties. 
Duncan  v.  Sutton^  1  Bing.  (N.  S») 
431. 

See  Proof,  49,  50. 


PROCEDENDO. 

Af^er  the  fiat  has  been  annulled 
by  the  Chancellor,  the  Court  of 
Review  may  rehear  and  issue  a 
procedendo.  Ex  parte  Lavender^ 
2  Mont.  &  Ayr.  iOS.  S.  C.  4  Dea.  & 
Ch.  496. 


PROCEEDINGS. 

1.  Where  the  majority  of  the 
assignees  wish  the  proceedings  to 
be  in  the  hands  of  a  particular  soli- 
citor, the  order  is  of  course  for 
their  delivery  accordingly,  unless 


gross  misconduct  be  charged,  and 
a  cross  petition  for  removal,  or  an  in- 
junction. Ex  parte  Halfordy  2MonU 
&  Ayr.  52.  S.  C.  4  Dea.  &  Ch,  271. 
2.  If  the  two  assignees  sign  a 
joint  order  on  the  solicitor  to  deli- 
ver up  the  proceedings  the  Court 
will  enforce  it,  though  one  subse- 
quently virtually  countermand  the 
order.  Ex  parte  Haljbrd^  2  Mont. 
&  Ayr.  53. 

See  Reversing  Adjudication, 
2,  3,  4,  5. 


PROOF. 


1.  If  a  party  proves  a  debt  on  a 
bill,  and  proceeds  at  law  for  the 
same  debt,  the  Court  will  issue  an 
injunction  to  restrain  the  action. 
Ex  parte  Diack^  2  Mont.  &  Ayr* 
675. 

2.  Where  a  creditor  applies  to 
prove  a  debt,  and  claims  a  right  to 
property  in  his  possession  on  which 
the  commissioners  think  he  has  no 
lien,  they  should  admit  the  proof, 
and  leave  the  question  of  lien  to 
be  controlled  by  retention  of  the 
dividend.  Ex  parte  Dobsofiy  1  Mont. 
&  Ayr.  666.    S.  C.  4  Dea.  &  Ch.  69. 

Affidavit 

3.  A  deposition  in  support  of 
proof  on  a  bill  must  state  the  con- 
sideration. If  a  defective  affidavit 
be  produced,  the  commissioner 
should  not  reject  but  adjourn  the 
proof.  Ex  parte  Maberly^  2  Mont. 
&  Ayr.  23. 

Amount  proveable. 

4.  A.  owed  24,000/1  to  B.,  which 
C.  guaranteed;  tlien  B.  agreed  to 
take  12,000/.  on  the  joint  notes  of 

A.  and  C,  and  delivered  up  the 
guarantee ;  default  was  made  in 
payment  of  the  notes,  and  fiats 
issued  against  A.  and  C. :    Held, 

B.  could  only  prove  against  C.  what 
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was  due  of  the  12»000/.  Ex  parte 
PoweUy  2  Mont.  &  Ayr.  533.  S.  C. 
1  Dea.  378. 

Annuity, 

5.  An  annuity  not  proveable  un- 
der 6  Geo.  4.  c.  16.  section  54.  is 
not  assisted  under  section  56*  Ex 
parte  Vanhe^useny  2  Mont.  &  Ayr. 
52S.    S.  C.  1  Dea.  360. 

6.  The  instalments  of  an  annuity, 
for  the  payment  of  which  a  bank- 
rupt is  surety  only*  and  for  the 
payment  of  which  he  covenants  in 
case  of  the  default  of  the  grantor, 
are  not,  where  they  become  due 
after  his  bankruptcy,  proveable 
under  a  fiat  ag&inst  the  surety. 
Thompson  v.  f%ompsonf  2  Bing. 
(N.  S.)  168. 

7.  An  annuity  may  be  valued 
though  no  price  was  given  for  it. 
Cross,  J.,  semb.  dissent.  Ex  parte 
Annandaley2^0TiU  &  Ayr.  19. 

AUachtnenL 

8.  C.  brought  an  action  of  debt 
against  F.  in  the  Lord  Mayor's 
court,  and  issued  an  attachment 
against  B.,  who  had  funds  of  B.'s ; 
W.  filed  a  bill  against  C,  B.,  and  F., 
claiming  a  lien  on  the  funds,  and 
obtained  an  ex  parte  injunction  to 
restrain  proceedings  in  the  Lord 
Mayor's  Court;  while  the  injunc- 
tion was  in  force  F.  became  bank- 
rupt: Held,  that  though  C.  might, 
but  for  the  injunction,  have  sued 
out  execution  before  F.  became 
bankrupt,  yet  he  was  not  entitled 
to  be  paid  otherwise  than  rateably 
with  tlie  other  creditors.  UUock  v. 
Barber^  6  Sim.  300. 

BiUt. 

9.  A  deposition  in  support  of  a 
proof  on  a  bill  must  state  the 
consideration.  Ex  parte  Maberfy, 
2  Mont.  &  Ayr.  23. 


10.  An  offer  of  composition  by 
the  acceptor  of  bills,  not  acceded 
to,  with  a  declaration,  in  the  pre- 
sence of  the  holder,  that  he  (the 
acceptor)  had  not  and  should  not 
provide  tor  them,  does  not  dispense 
with  the  necessity  of  presentation 
and  notice  of  dishonour,  and  neg- 
lect prevents  proof  against  the 
drawer.  Ex  parte  BignM^  2  Mont. 
&  Ayr.  633. 

11.  If  bills  of  third  persons  are 
indorsed  to  and  deposited  by  the 
bankrupt  with  a  creditor  as  col- 
lateral security  for  a  debt,  and 
afterwards  paid  by  such  third  per- 
sons, their  value  must  be  deducted 
from  the  proof.  Ex  parte  BrwukiU, 
2  Mont.  &  Ayr.  220. 


't    I'll  >>  'I: 


BiUs,^ 

12.  Bentley  and  Co.  accepted  an 
accommodation  bill  for  Gomersall 
and  Co.,  who  indorsed  it  to  Vere 
and  Co.,  and  deposited  it  with  them 
as  security  for  advances :  Held, 
Vere  and  Co.  may  prove  the  amount 
against  Bentley  and  Co.  Ex  parte 
Verey  2  Mont.  &  Ayr.  123.  S.  C. 
4  Dea.  &  Ch.  295. 

Bonds. 

IS.  The  Court  can  recti^  a  clear 
mistake  in  the  condition  of  a  bond 
to  enable  a  proof  to  be  made.  Ex 
parte  WhUey  2  Mont.  &  Ayr.  541. 

Checks, 

14.  A  person  having  credit  with 
a  bank  received  money  from  the 
agent  of  the  bank,  and  every  week 
gave  him  a  check  for  the  amount 
advanced  during  the  week,  which 
the  agent  sent  to  the  bank,  as  a 
voucher  for  himself;  this  check 
was  drawn  more  than  ten  miles 
from  the  bank,  and  post-dated: 
Held,  not  within  the  penalties  of 
section  13.  of  55  Geo.  3.  c.  184.  Ex 
parte  Bignoidj  2  Mont.  &  Ayr.  632. 
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15.  A  person  issues  checks  more 
than  ten  miles  from  the  bank  where 
payable:  Held,  to  bring  the  bank 
within  the  penalties  of  section  IS. 
of  55  Geo.  S.  c.  184s  it  must  be 
proved  that  the  bankers  paid  the 
checks  knowing  that  they  were 
issued  more  than  ten  miles  off.  £x 
parte  Bignoldy  2  Mont.  &  Ayr.  633. 

16.  Striking  balances  does  not 
prevent  the  operation  of  55  Geo.  3. 
c.  184.  8.  IS.  £x  parte  Bignoldy 
2  Mont.  &  Ayr.  633. 

17.  Letters  or  orders  for  money 
sent  by  the  hands  of  the  servants 
of  a  person  having  credit  with  a 
bank,  more  than  ten  miles  from 
the  customer's  residence,  and  on 
which  money  is  paid,  are  not  drafts 
or  orders  for  payment  of  money 
within  section  13.  of  55  Geo.  3. 
c.  184.  Swan  v.  The  Bank  of  Sco^ 
land^  2  Mont.  &  Ayr.  661. 

18.  A  bond  to  pay  all  sums  a 
trader  may  owe  a  banker  does  not 
cover  balances,  part  of  the  items 
of  which  consist  of  sums  paid  by 
the  banker's  agents  on  drafts  ille- 
gal within  section  13.  of  55  Geo.  3. 
c.  184.  Swan  v.  The  Bank  cf  Scoi- 
land,  2  Mont.  &  Ayr.  657. 

19.  Accounts  taken  and  balances 
struck  do  not  prevent  the  penalties 
of  55  Geo.  3.  c.  184.  s.  IS.  Stoan 
V.  The  Bank  of  Scotlandy  2  Mont.  & 
Ayr.  665. 

Ckrhs, 

20.  If  a  clerk  hired  for  a  year 
continue  in  the  bankrupt's  office 
after  the  bankruptcy,  and  then,  in 
the  middle  of  the  year,  the  contract 
be  rescinded  by  mutual  consent,  on 
the  understanding  that  the  clerk  is 
to  be  paid  rateably  for  his  services 
during  the  current  year,  no  part  of 
the  wages  due  from  the  expiration 


of  the  year  last  before  the  fiat  up 
to  the  time  of  rescinding  is  prove- 
able,  nor  is  the  case  within  6  Geo.  4. 
c.  1&  s.  48.      Thomas  v.  WilHams, 

1  AdoL  &  Ellis,  685. 

Compositunu 

21.  A  composition  creditor  who 
receives  a  bond  as  part  of  the  com- 
position is,  when  tne  old  debt  re- 
vives, entitled  to  retain  the  bond  on 
a  question  of  proof.  Ex  parte  Beay, 

2  Mont.  &  Ayr.  33.  S.  C.  4  Dea.  & 
Ch.  525. 

22.Upon  a  composition,  the  origi- 
nal debt  revives  upon  failure,  of  the 
debtor  in  performing  his  under- 
taking, or  upon  honk  fide  reviving 
the  old  debt.      Ex  parte  Croslne^ 

2  Mont.  &  Ayr.  393.  S.  C.  1  Dea. 
107. 

23.  A  composition  creditor  who 
receives  an  assignment  of  debt  as 
security  for  the  composition,  is  not 
when  the  old  debt  revives  entitled 
to  retain  the  debts  on  a  question  of 
m-oof.  Cross,  J.,  dissent.  Ex  parte 
JEUis,  2  Mont.  &  Ayr.  370. 

24.  An  insolvent  compounds  with 
her  creditors  forl3jr.6c/.in  the  pound, 
but  promises  to  pay  one  of  her  cre- 
ditors the  whole  of  his  debt  in  order 
to  induce  him  to  sign  the  composi- 
tion deed ;  after  paying  him  in  full 
she  contracts  a  fresh  debt  with  him 
and  then  becomes  bankrupt :  Held, 
that  the  payments  made  to  the  cre- 
ditor above  the  composition  of 
ISs,  6d,  in  the  pound  were  fraudu- 
lent and  void,  and  that  the  creditor 
could  not  prove  for  the  amount  of 
his  fresh  debt  contracted  with  the 
bankrupt,  without  first  deducting 
these  payments.     Ex  parte  Minion, 

3  Dea.  &  Ch.  683?  S.  C.  1  Mont. 
&  Ayr.  440. 

Contingencies. 

25.  A  contingent  annuity  is 
proveable  under  6  Geo.  4.  c.  16. 
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8.  54<.  before  the  happening  of  the 
contingency.  £z  parte  VamheyUu^ 
sen,  2  Mont.  &  Ajr.  519.  S.  C.  1 
Dea.  S60. 

26.  An  annuity  payable  while  a 
person  continues  to  superintend  salt 
works,  which  may  be  discontinued 
by  the  brine  not  flowing  or  by  the 
lease  of  the  brine  pits  becoming 
forfeited,  is  capable  of  valuation.  Ex 
parte  ParraU.  2  Mont.  &  Ayr.  626. 

27*  Annuity  given  by  father  on 
daughter  8  marriage,  by  a  letter  to 
the  intended  husband  in  these 
words,  viz.  *'  I  promise  you,  until  it 
is  convenient  to  me  to  do  something 
better  for  you,  to  allow  my  daughter 
100/.  a-year,  which  you  can  have  as 
you  may  require :"  Held,  to  be  an 
annuity  during  the  joint  lives  of  the 
father  and  daughter ;  and  though  in- 
capable of  valuation,  and  though  no 
other  evidence  of  the  genuineness 
of  the  letter,  held  to  be  proveable. 
Sir  J.  Cross  dissent.,  upon  the 
ground  that  the  facts  required  fur- 
ther investigation.  Ex  parte  Ati' 
nanddUj  2  Dea.  &  Ch.  511. 

28.  The  bankrupt  having  received 
550^  with  his  wife  on  his  marriage 
gave  a  bond  to  trustees  conditioned 
for  the  payment  of  1,100/1  on  re- 
ceiving notice  from  the  trustees: 
Held,  that  although  no  notice  was 

fiven  to  the  bankrupt  before  his 
ankruptcy  this  was  nevertheless  a 
contingent  debt  proveable  within 
the  provisions  of  the  56tli  section  of 
6  Geo.  4.  c.  16.  Ex  parte  Hooper , 
S  Dea.  &  Ch.  655. 

Equitable  Morigagt. 

29.  The  Court  cannot  sanction 
an  agreement  between  the  parties  I 


to  waive  the  objection  of  want  of  a 
proper  stamp.  Owen  v.  Thomas^ 
3  Myl.  &  Kee.  353.  (a) 

30.  Where  one  of  two  executors 
becomes  bankrupt,  the  solvent  exe- 
cutor may  prove  against  the  bank* 
rupt*s  estate  without  an  order.  Ex 
parte  Cowrtiuxg^  2  Mont.  &  Ayr. 
227.    &  C.  Dea.  «c  Ch.  456. 

Febttif, 

31.  Where  an  actuary  embezzled 
various  sums,  rendering  forty  indict- 
ments  necessary,  and  became  bank- 
rupt, and  five  indictments  were  pre- 
ferred which  failed  from  technical 
reasons  which  would  apply  to  any 
other  indictment,  the  proof  was 
allowed  for  the  whole  sum  embez- 
zled. Ex  parte  Jones,  2  Mont.  & 
Ayr.  193.     S.  C.  3  Dea.  &  Ch.  525. 

32.  A  proof  resting  on  a  felony 
cannot  be  made  till  after  a  prosecu- 
tion except  where  conviction  is 
hopeless.  Ex  parte  Jones,  2  Mont. 
&  Ayr.  203.  S.  C.  3  Dea.  &  Ch. 
525. 

Oasnmg  Debis. 

33.  A  person  collected  subscrip- 
tions from  the  members  of  a  club  to 
run  greyhounds,  on  account  of  the 
treasurer,  and  became  bankrupt: 
Held,  the  treasurer  might  prove  for 
the  amount,  the  debt  not  being  a 
gaming  debt.  Ex  parte  J^ig, 
2  Mont.  &  Ajr.  676. 

Guaraniee* 

34.  A.  owed  24,000/.  to  B.,  which 
Cf  guaranteed,  then  B.  agreed  to 
take  12,000/1  on  the  joint  notes  of 
A.  and  C.»  and  gave  up  the  guaran« 
tee ;  the  notes  were  not  given,  and 


(a)  On  proofs  under  cquital>le  moitga^^  where  there  is  a  written  agreement,  the  stamp 
is  usually  dispensed  with. 
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fiats  issued  i^ainst  A.  and  C. : 
Held,  B.  could  only  prova  what 
remained  due  of  the  12,000^,  as  the 
original  guarantee  was' not  revived. 
Ex  parte  Powelij  2  Mont  &  Ayr» 
538. 

35.  H.  S.,  who  employed  E,  &  Co. 
as  his  bankers  and  L.  &  Co.  as  his 
general  agents,  gives  E.  &  Co.  the 
following  undertaking: — ^**In  con- 
sideration of  your  allowing  L.  &Co. 
to  draw  upon  you  to  the  extent  of 
12,000il  and  your  accepting  three 
drafls  accordingly,  I  hereby  gua- 
rantee to  you  that  amount,  it  being 
distinctly  understood  that  payment 
of  these  drafts  is  to  be  provided 
either  by  myself  or  L.  &  Co.  in  di- 
rect discountable  bills.*'  E.  &  Co* 
accordingly  accept  and  pay  these 
drafts,  in  consideration  of  which 
they  receive  from  H.  S.  and  L.  & 
Co.  various  substituted  bills.  H.  S. 
and  L.  &  Co.  respectively  become 
bankrupt  while  the  substituted  bills 
are  still  running,  and  which  are  not 
paid  when  they  fall  due:  Held, 
that  L.  &  Co.  were  entitled  to  prove 
under  the  commission  against  H.  & 
S.  the  balance  that  was  due  to  them 
in  respect  of  their  advances  on  the 
faith  of  this  undertaking,  which  was 
not  so  much  a  guarantee  as  an  ori- 
ginal undertaking  of  H.  S.  as  prin- 
cipal. And,  semble,  it  would  have 
been  proveable  even  though  the 
instrument  was  considered  as  a 
guarantee.  Ex  parte  Simpson,  3 
Dea.  &  Ch.  792. 

Insolvent  Debtors  Schedule, 

36.  A  creditor  whose  debt  is  in- 
serted in  the  debtor's  schedule  on 
his  passing  the  Insolvent  Debtor's 
Court  may  prove  that  debt  under  a 
subsequent  fiat  against  the  debtor. 


Ex  parte  Fenwid^,  2  Mont.  &  Ayr. 
681. 

Junsdiciion* 
/37.  Wliere  A.  combines  with  B., 
also  A.  with  C  and  A.  with  D.,  &c., 
to  prove  fictitious  debts  on  the 
proceedings  in  pursuance  of  a  fraud- 
ulent plan,  a  petition  will  not  He 
praying  that  A.,  B.,  C,  and  D.  may 
pay  the  gross  amount  of  costs  in- 
curred by  the  estate  and  consequen- 
tial to  such  fraudulent  plan.  Such 
debts  being  subsequently  expunsed, 
the  Court  cannot  order  fictitious 
bills  on  which  the  proof  was  made 
to  be  delivered  up,  unless  it  appears 
they  were  delivered  by  the  bank- 
rupt after  his  bankruptcy.  See 
other  points  in  the  margins,  post. 
Ex  parte  Brandy  2  Mont.  &  Ayr. 
708.    S.  C.  1  Dea.  308.   | 

Marriage. 

38.  What  is  sufficient  evidence  of 
a  marriage  contract  to  entitle  a 
party  to  prove.  Ex  parte  Annan^ 
daley  2  Mont.  &  Ayr.  19.  See  this 
head,  infra  Wife's  Provision,  56. 

Merchants*  Accounts. 

39.  Quajre,  What  amounts  to  a 
mutual  account  within  the  exception 
in  the  21  Jac.  1.  c.  16.  s.  3.  as  to 
merchants'  accoimts,  and  how  af- 
fected by  the  9  Geo.  4.  c.  14.  And 
quaere.  Whether  the  exception  need 
be  pleaded  specially.  Moore  v. 
Stronffy  1  Scott,  369. 

Partnership. 

40.  The  rule  that  proof  cannot 
be  made  on  a  joint  debt  if  there  is 
a  solvent  partner,  only  applies  to 
actual  partnerships,  not  to  cases 
where  one  joins  in  a  joint  promis- 
sory note  as  surety,  &c.  for  another, 
they  not  being  partners.  Ex  parte 
CrosfiMy  2  Mont.  &  Ayr.  543. 

41.  B.  is  a  partner  witli  A.  as 
nail  manufacturers^  and  with  C.  as 
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grocers.  The  firm  of  B.  &  Co.  ad- 
vance monies  to  the  firm  of  A.  &  B.: 
Held,  that  as  B.  &  C.  were  not  lia- 
ble for  the  debts  of  A.  &  B.,  B.  & 
C.  could  proye  under  a  fiat  issued 
against  A.  &  B.  Ex  parte  Thon^ 
sofk,  3  Dea.  &  Ch.  612. 

42.  A  partnership  of  A.,  B.,  and 
C.  is  dissolved,  A.  and  B.  agreeing 
to  pay  all  the  partnership  debts.  D., 
a  creditor  of  the  old  firm,  ignorant 
of  the  terms  of  the  dissolution,  ap- 
plies for  payment,  and  A.  and  B.  by 
letter  beg  time,  and  ultimately  D. 
draws  a  bill  on  A.,  B.,  and  C.  which 
A.  and  B.  accept  in  the  name  of  A., 
B.,  and  C,  but  without  C.'s  autho- 
rity. A.  and  B.  also,  by  letter 
signed  by  them  alone,  promise  pay- 
ment of  the  bill.  A.  and  B.  become 
bankrupts ;  C.  also  becomes  bank- 
rupt :  Held,  under  the  circum- 
stances, that  D.  might  prove  the 
amount  of  the  bill  against  A.  and 
B.'s  estate.  Ex  parte  Liddard,  4 
Dea.  &  Ch.  603. 

43.  Proof  cannot  be  made  by  the 
joint  estate  against  the  separate  es- 
tate, except  in  the  case  of  a  fraudu- 
lent abstraction  from  the  joint  funds 
by  one  of  the  partners,  and  not  then 
if  there  has  been  any  waiver  of  the 
tortuous  act  by  the  other  partner,  so 
as  to  reduce  it  to  a  matter  of  contract. 
Ex  parte  Turner,  4  Dea.  h  Ch.  169. 

44.  The  rule  that  a  proof  cannot 
be  made  on  a  joint  debt,  if  there  is 
a  solvent  partner,  applies  to  actual 
partnerships  only,  not  to  cases  where 
one  joins  in  a  promissory  note  as 
surety,  &c.  for  another,  they  not 
being  partners.  Ex  parte  Crosfield^ 
2  Mont.  &  Ayr.  534.  S.  C.  1  Dea. 
405. 

45.  Where  a  partner  retires  and 
assigns  his  interest  to  the  continuing 
partners,  but  no  notice  is  given  to 


the  joint  creditors,  they  caonot 
prove  against  the  separate  estates. 
Ex  parte  Leafj  1  Dea.  176. 

46.  One  of  several  partners,  pre« 
vious  to  marriage,  agreed  with  the 
trustees  of  his  intended  wife^to  as« 
sign  them  a  portion  of  his  capital  in 
the  business,  and  secure  them  cer- 
tain periodical  payments  of  500^ ; 
in  pursuance  with  this  agreement, 
the  partnership  placed  3,000/.  to  the 
trustees'  credit  in  the  partnership 
books,  debited  the  partner  there- 
with, and  gave  the  trustees  notice 
they  had  transferred  the  sum  to  the 
partner's  private  account;  default 
was  made  in  payment  of  the  pay- 
ments of  500/.  and  the  firm  became 
bankrupt:  Held,  there  was  an  ac- 
knowledgment of  a  present  debt 
from  the  firm  in  the  trustees,  con- 
stituting a  debt  proveable  against 
the  joint  estate.     Ex  parte  HiUj 

1  Dea.  123. 

PfocHce. 

47*  Commissioners  ought  not  to 
act  on  a  general  rule  to  reject  a  proof 
because  the  item  is  not  entered  in 
an  account  book  when  books  are 
kept,    semble.      Ex  parte  Knight, 

2  Mont.  &  Ayr.  545.  S.  C  1  Dea. 
408. 

48.  A  proof  of  debt  cannot  be 
rejected  by  a  commissioner  merely 
because  there  are  no  entries  in  the 
books  of  the  parties  seeking  to  prove, 
semble.  Ex  parte  Beasky^  2  Mont. 
&  Ayr.  632. 

Principal  and  Surety, 

49.  In  general  a  release  to  the 
principal  is  a  release  to  the  surety, 
but  if  the  surety  has,  previously  to 
such  release  paid  part  of  the  debt, 
and  given  security  for  the  re- 
mainder, that  rule  does  not  apply. 
Hall  V.  Hutchinsy  3  Myl.  &  Kee. 
426. 
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50.  If  A.  and  B.  give  a  joint  and 
several  promissory  note  for  the  debt 
of  C,  and  B.  becomes  bankrupt,  and 
A-  pays  the  amount ;  he  cannot  prove 
against  B.  as  a  surety  under  sec- 
tion 52.  Ex  parte  Porter^  2  Mont. 
h  Ayr.  281. 

Reduction- 

51.  A  proof  reduced  on  the  pe- 
tition of  the  bankrupt,  but  by  con- 
sent. Ex  parte  PowndU^  2  Mont. 
&  Ayr-  707- 

Security. 

52.  Where  a  bill  is  exhibited  at 
the  time  of  proving,  and  afterwards 
is  bona  fide  lost,  the  commissioner 
should  give  special  directions,  dis- 
pensing with  Its  production,  on  ap- 
plication for  a  dividend.     Ex  parte 

WaUaa,  2  Mont.  &  Ayr.  586. 

53.  A.,  the  holder  of  the  bankrupt's 

Promissory  note,  having  security  in 
is  hands  for  the  full  amount,  in- 
dorses the  note  to  B.  and  retains 
the  security.  Qusre,  Whether  B. 
can  prove  on  the  note  without  de- 
ducting or  mentioning  the  security. 
Ex  parte  Parawforc,  1  Dea.  279. 
But  quaere.  Where  is  the  doubt  ? 

54.  Where  goods  in  which  the 
bankrupts  were  jointly  interested 
were  pledged  with  a  creditor  to 
secure  payment  of  an  acceptance 
of  the  bankrupts,  and  part  of  the 
proceeds  were  received  by  the  cre- 
ditor before  he  applied  to  prove: 
Held,  he  must  deduct  the  amount 
before  he  could  prove  on  the  ac- 
ceptance; aliter  if  the  goods  had 
belonged  to  A.  B.  alone.  Ex  parte 
PrescoUy  4  Dea.  &  Ch.  23. 

Statute  of  Limitations. 

55.  A  running  account  between  a 
solicitor  and  another  person  is  with- 

Vol.  II. 


in  the  exception  of  the  statute  of 
limitations,  and  the  debt  on  the 
balance  is  proveable.  £x  parte 
Seaber,  2  Mont.  &  Ayr.  588. 

See  ante.  Merchants^  Accounts^  39. 

Wife's  Provision, 

56*  A  trader  covenanted  to  pay  a 
sum  to  four  trustees  of  his  marriage 
settlement,  on  trust  to  pay  half  the 
interest  to  wife,  half  to  husband, 
and  usual  trusts  for  wife  and  chil- 
dren ;  he  became  bankrupt,  having 
paid  part  only,  two  of  the  trustees 
were  allowed  to  prove,  and  the  divi- 
dends on  the  whole  proof  paid  into 
Court,  and  accumulated  till  the 
amount  agreed  by  the  husband  is 
made  up,  with  liberty  for  any  party 
to  apply.  Ex  parte  Smithy  2  Mont. 
&  Ayr.  586.  S.  C.  (but  with  a  dif- 
ferent order)  1  Dea.  385.  The  order 
was  afterwards  varied,  2  Mont.  & 
Ayr.  744. 

57.  By  the  terms  of  the  bank- 
rupt's marriage  settlement  the  wife's 
property  was  settled  upon  her,  in 
case  of  the  bankrupt's  death  or  the 
parties  being  divorced,  but  the 
bankrupt  was  entitled  to  the  inte- 
rest for  his  life,  and  in  case  he  sur- 
vived his  wife  he  was  to  have  a  cer- 
tain share  of  her  property  :  Held, 
that  the  wife  might,  in  the  name  of 
her  trustee,  make  such  proof  as  the 
commissioners  might  think  she  was 
entitled  to.  Ex  parte  SaunderSy 
3  Dea.  &  Ch.  568. 

58.  By  the  terms  of  a  devise  the 
interest  of  a  sum  was  payable  to  a 
bankrupt  for  life,  remainder  to  his 
children  :  the  trustees  (of  which  the 
bankrupt  was  one)  were  authorized 
to  lend  the  principal  to  the  firm, 
who  afterwards  became  bankrupt, 
and  it  ^as  lent  accordingly:  On 
bankruptcy  and  proof  against  the 
firm,  Held,  the  dividend  on  the 
proof  should  be  invested  in  stock* 
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the  interest  of  which  was  to  accu- 
tnulate,  in  the  first  instance,  till  the 
principal  sum  wa9  made  good.  E\ 
parte  Kingt  2  Mont.  &  Ayr.  410. 
S.  C.  1  Dea.  143. 

59.  The  bankrupt,  previous  to  his 
marriage,  entered  into  a  bond,  that 
if  his  wife  survived,  and  should 
within  two  months  of  his  death,  at 
the  costs  of  his  heirs  or  devisees, 
release  her  dower,  his  heirs  or  ex- 
ecutors should,  within  three  months 
after  his  death,  pay  her  2,000/.  The 
wife  survived,  but  did  not  within 
three  months  release  her  dower: 
Held,  the  bond  was  not  proveable 
6  Geo.  4.  c.  16.  s.  56  as  the  contin- 
gency had  not  happened.  Ex  parte 
Davies,  1  Dea.  115. 

Usury.     See  Usury. 

See  Award. — Certificate.— Con- 
solidation. 


PRESENTING  BILLS. 
See  Proof,  10. 


PROPERTY  PASSING  TO 
ASSIGNEES. 

See  Actions  by  and  against 
Assignees,  6  to  11. 

Generalli/* 

1.  One  G.  was  let  into  possession 
of  land  allotted  to  one  P.,  under  an 
inclosure  act  in  1814,  upon  a  con- 
tract of  sale,  under  which  one  half 
of  the  purchase  money  was  paid, 
and  interest  upon  the  remaining 
moiety  regularly  till  the  year  1828, 
when  G.  became  bankrupt.  No 
conveyance  was  ever  executed,  nor 
was  the  remainder  of  the  purchase 
money  ever  paid :  Held,  that  the 
possession   by   G.    under    this    in-  | 


choate  contract  was  not  adverse  to 
the  title  of  P.,  the  vendor,  andlhat 
the  assignee  of  P.  might  maintain 
ejectment,  notwithstanding  the  lapse 
of  twenty  years  from  the  time  pos- 
session was  first  given :  Held,  also, 
that  it  was  not  competent  to  G.  or 
to  one  claiming  under  him  to  con* 
test  the  title  of  P.,  by  reason  of  the 
want  of  an  award  by  the  commis- 
sioners under  the  act.  Doe  v.  Ed^ar^ 
2  Scott,  73S. 

2«  Where  the  goods  of  an  insol- 
vent are  sold  under  an  execution, 
and  the  produce  of  the  sale  paid  to 
the  execution  creditors,  after  the 
imprisonment  of  the  insolvent,  his 
assignees  subsequently  appointed 
may  recover  such  produce  as  money 
had  and  received  to  their  use.  Guy 
V.  Hitchcock,  5  Nev.  Hi  Mann.  660. 

3.  Afler  L.,  a  trader,  had  com- 
mitted a  recent  act  of  bankruptcy, 
M.  &  Co.,  his  creditors,  knowing 
him  to  be  embarrassed,  pressed  him 
for  payment ;  L.  said  he  had  no 
money,  but  if  they  could  get  a  cus- 
tomer for  his  goods  they  should  be 
paid.  M.  &  Co.  accordingly  pro- 
cured the  defendant  A.,  a  creditor 
of  their  own,  to  buy  goods  of  L. 
No  money  passed  from  A.  to  L.  or 
to  M.  Ik  Co.,  but  A.  gave  M.  &  Co. 
credit  on  account.  This  transaction 
was  communicated  to  L.,  and  a  re- 
ceipt was  given  him  by  M.  &  Co., 
signed  by  them,  specifying  it  to  be 
"  by  payment  of  defendant  A., 
agreeably  to  his  order,  balancing 
their  account  with  him.'*  A  fiat 
having  issued  against  L.,  his  as- 
signees sued  A.  in  assumpsit  for 
the  price  of  the  goods  sold  to  him : 
Held,  if  the  payment  made  by  A. 
to  M.  &  Co.  was  not  stipulated  for 
in  the  original  contract,  but  was 
merely  directed  afterwards  by  L., 
and  had  not  been  acted  on,  the 
direction  was  revocable  by  him  be- 
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fore  his  bankruptcy,  or  by  his  as- 
signees afterwards,  and  the  plaintiffs 
were  entitled  to  recover.  Bradbury 
V.  Anderton^  5  Tyrw.  152. 

4<.  To  establish  a  priiii4  facie  case 
of  possession  by  the  bankrupt,  the 
toignees  must  prove  that  it  conti- 
nued down  to  the  bankruptcy.  0</y 
V.  GramgeTf  1  Tyrw.  &  Grainger, 
686. 

5.  H.  and  P.,  drawers  of  a  bill  on, 
and  accepted  by  P.  &  Co.  for  ^OOOLy 
indorse  it  to  A.  for  his  accommo- 
dation. W.  &  Co.  discount  it  for 
A.,  together  with  another  bill  drawn 
by  A.  for  2,000iL  upon  and  accepted 
by  S.  &«Co.  A.  and  H.  and  P.  & 
Co.  severally  become  bankrupts. 
W.  &  Co.  receive  dividends  from 
S.  ^  Co.'s  estate,  6661.  ISs.  4^.  on 
S.  &  Co/s  acceptance;  also  750/, 
from  H.  and  P.'s  estate,  on  the  bill 
drawn  by  them.  They  also  prove 
against  A.'s  estate  for  3,»S3/.  68.  Sd.^ 
as  the  amount  of  H.  and  F.'s  bill, 
and  balance  of  A.'s  bill  on  S.  8c  Co., 
after  deducting  the  6661.  ISs.  4fd. 
received  from  8.  &  Co.,  and  receive 
277/.  15*.  6^d.  dividend  thereon, 
166L  \4ss.  ^(L  being  in  respect  of 
the  proportion  of  proof  on  H.  and 
P. 8  bill.  P.  &  Co.  stopped  pay- 
ment, and  under  a  composition  deed 
W.  Ht  Co.  received  \fiO0L  in  respect 
of  H.  and  P.'s  bill.  Total  in  respect 
of  H.  and  P.'s  bill,  1,916/.  iSs.  4k/., 
leaving  balance,  83/.  68.  Sd.  Semble, 
(W.  &  Co.  claiming  to  have  a  right 
to  retain  H.  and  P.'s  bill,  in  order 
to  work  out  their  remedies  against 
A.  in  respect  of  A.'s  bill,)  that  the 
assignees  of  H.  and  P.,  although 
they  tendered  the  balance,  SSL68.Sd., 
could  not  compel  W.  &  Co.  to  de- 
liver up  H.  and  P.'s  bill.  Quaere, 
Whether  the  Court  has  jurisdiction 


on  a  subject  of  litigated  title  as  to 
this :  Held,  that  W.&  Co.  were  not 
bound  to  receive  the  38/.  6s.  Sd, 
The  petition  was  premature,  at  all 
events,  till  the  bill  was  fully  paid 
off.  Ex  parte  Dickson^  4  Dea.  & 
Ch.  614. 

6.  Blythe  was  the  agent  for  Ma- 
berly,  a  banker.  450/.  was  sent  to 
Blythe  as  agent,  to  retire  a  note 
of  the  petitioner's,  which  was  not 
done,  as  Maberly  became  bankrupt. 
Blythe  having  a  claim  against  Ma- 
berly, the  assignees  allowed  him 
to  retain  2,000/ ,  including,  as  was 
assumed,  the  450/. :  Held,  the  peti- 
tioner was  entitled  to  recover  the 
450/.  from  the  assignees.  £x  parte 
Simpson,  2  Mont.  &  Ayr.  294.  S.  C. 
1  Dea.  47. 

7*  A.  and  B.  have  separate  bank- 
ing establishments  in  Scotland, 
where  it  is  the  custom  of  the  dif- 
ferent bankers  to  exchange  the 
notes  they  hold  of  each  other  at 
stated  intervals.  B.  became  bank- 
rupt, and  his  agent  in  Scotland  had 
in  his  possession  notes  of  A.  for 
230/.,  and  A.  had  notes  of  B.  for 
764/.  B.'s  agent  refused  to  ex- 
change the  notes,  claiming  a  lien 
thereon,  and  B.*s  assignees  allow 
the  agent  to  retain  those  notes  in 
satisfaction  of  such  lien :  Held,  A. 
was  entitled  to  recover  the  value  of 
the  notes  from  the  assignees  of  B. 
Ex  parte  The  National  Bank  of 
Scotland,  re  Maberly,  4  Dea.  K 
Ch.  32. 

8.  The  bankrupt  had  two  agents, 
one  at  Glasgow,  the  other  at  Edin- 
burgh. A.  paid  to  the  agent  of  the 
Glasgow  bank  a  sum  in  bank  notes 
for  the  purpose  of  being  remitted 
to  London,  which  the  Glasgow 
agent  transmits  for  that  purpose  in 
a  parcel  to  the  Edinburgh  agent, 
from  whom  the  notes  are  stolen  by 
his  clerk  the  day  after  the  parcel  is 
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delivered^  and  a  few  days  before 
the  fiat  issued  against  the  bankrupt : 
Held,  that  A.  had  no  claim  to  re* 
cover  the  value  of  the  notes  from 
the  assignees.  Ex  parte  WcUsan^ 
4  Dea.  &  CIi.  45. 

Ad  ofBankmptcy. 
See  Act  op  Bankruptcy,  Time. 

PrauiL 

9*  The  assignees  can  never 
ground  a  title  on  the  fraud  of  the 
bankrupt*  Ex  parte  Carlow,  2  Mont. 
«t  Ayr.  40. 

Freight, 

10.  On  an  assignment  of  the  whole 
freight  to  be  earned  of  a  ship,  the 
assignees  of  the  bankrupt  assignor 
are  not  entitled  to  sue  as  having  the 
legal  interest.  Leslie  v.  GtUhrie, 
4  Scott,  687. 

11.  An  assignment  of  the  freight 
of  a  ship,  to  be  thereafter  earned 
on  a  particular  voyage,  is  good 
against  the  assignees  of  the  bank- 
rupt assignor.  Leslie  v.  Guthrie, 
4  Scott,  683.  shaking,  if  not  over- 
ruling, Robinson  v.  Macdonnell,  5 
M.  &  Sel.  228. 

JudgmefUs. 

12.  Trover  lies  at  the  suit  of  the 
assignee  of  an  insolvent  debtor 
against  an  execution  creditor,  for  a 
sale,  after  the  commencement  of 
the  insolvent's  imprisonment,  of 
goods  seized  before,  under  a  fi.  fa. 
issued  upon  a  warrant  of  attorney, 
7  Geo.  4.  c.  57.  s.  34.  Keley  v. 
Minter,  1  Scott,  616. 

Wife*s  Property. 

13.  A  married  woman,  being  en- 
titled under  a  will  to  stock  and 
cash,  forming  part  of  a  residue,  her 


husband  wrote  to  one  of  the  exe- 
cutors, requesting  that  the  stock 
might  be  transferred  into  the  names 
of  certain  trustees  for  the  wife's 
separate  use,  and  that  the  cash 
might  be  paid  to  himself;  these  re- 
quests were  complied  with.  The 
husband  employed  part  of  the  cash 
in  increasing  the  amount  of  stock ; 
he  afterwards  became  bankrupt*  and 
died:  Held,  the  stock  transferred 
by  the  trustees  was  not  reduced 
into  possession  by  the  trustees,  and 
therefore  belonged  to  the  wife  by 
survivorship,  but  that  the  assignees 
were  entitled  to  the  increase  made 
in  the  stock  by  the  husband.  Ry» 
land  v.  Smith,  1  Myl.  «i  Craig,  53. 
14.  A  testator  gave  ^fiOOL  in 
trust  for  his  married  daughter  for 
life,  then  to  her  husband  for  life, 
and  then  for  the  children.  The  hus- 
band owed  the  testator  6,000^  on 
bond ;  the  testator  directed  that,  if 
not  paid  off  in  his  life-time,  it  should 
be  taken  in  satisfaction  of  the4,000/L 
950/.  was  paid  on  the  bond,  and  in- 
vested in  stock;  the  husband  be- 
came bankrupt,  and  the  executor 
proved  the  remaining  bond  debt, 
and  invested  the  dividends  in  stock ; 
the  wife  died  :  Held,  the  interest  of 
the  stocks  was  to  accumulate  till 
the  4,000/.  was  made  good,  and  then 
the  assignees  to  be  entitled  to  the 
interest  during  the  husband's  life. 
Sir  J.  Cross  diss.  Ex  parte  Young, 
2  Mont   &  Ayr.  228. 

See  Entails. — Wife's  Property. 


PROPERTY  UNDER  RE- 
STRAINT  OF   ALIENATION. 

1 .  A.  assigned  800/.  to  trustees, 
in  trust  during  the  life  of  B.,  or 
such  part  thereof  as  they  should 
think  proper,  or  at  such  other  times 
and    in  such  proportions   as   they 
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should  judge  expedient,  to  pay  the 
interest  to  hira ;  or,  if  they  should 
think  fit,  to  lay  it  out  in  procuring 
for  him  diet  and  other  necessaries, 
but  so  that  he  should  not  have  any 
right  to  the  interest  other  than 
the  trustees,  in  their  uncontrolled 
discretion,  should  think  proper,  and 
so  as  no  creditor  of  his  should  have 
any  claim  thereon,  nor  should  the 
same  be  subject  to  his  debts,  dispo- 
sition, or  engagements;  and  afler 
his  death,  the  800/.,  and  all  savings 
and  accumulalums  of  inter  est,  if  any  ^ 
should  be  in  trust  for  his  children^  and 
if  he  should  have  none,  then  in 
trust  for  C.  B.  became  bankrupt, 
and  the  trustees  had  paid  him  the 
interest  down  to  his  bankruptcy: 
Held,  his  life-interest  passed  to  his 
assignees ;  the  Vice  Chancellor  say- 
ing, **  It  is  plain  that  the  grantor 
did  not  intend  to  exclude  the  as- 
signees, and  that  object  might  have 
been  effected  if  there  had  been  a 
clear  gift  over."  Snowdon  v.  Dakst 
7  Sim.  524. 

2.  A  proviso  that  if  the  lessee,  his 
executors,  administrators,  or  assigns, 
should  become  bankrupt  or  insol- 
vent, or  suffer  anv  judgment  to  be 
entered  against  him,  6c  c,  by  con- 
fession or  otherwise,  whereby  any 
reasonable  probability  might  arise 
of  the  estate  being  extended,  then 
the  estate  should  determine,  and 
the  lessor  have  power  to  re-enter. 
The  lessee  bequeathed  the  term  to 
his  executors  in  trust  for  his  widow ; 
an  executor  died,  and  the  other  be- 
came bankrupt:  Held,  the  lessor 
might  re-enter.  Doe  v.  David,  5 
Tyrw.  125. 

See  Conditions  as  to  Bank- 
ruptcy. 


PURCHASES  BY  ASSIGNEES. 

See  Assignees,  16,  17. 


QUORUM  COMMISSIONERS. 
See  Commissioners,  2,  3. 


RE- ANSWERING. 

The  Court  will  not  re-answer  a 
petition  for  a  more  distant  day,  be- 
cause the  respondent  has  not  been 
served  four  days  before  his  atten- 
dance on  it  is  required.  Ex  parte 
Peake,  3  Dea.  &  Ch.  551. 
See  Service,  1. 


RECOMMENDING  COMMIS- 
SIGNERS  TO  HEAR  COUN- 
SEL. 

See  Adjudication,  2. 


REFERENCES. 

1.  The  Court  will  refer  it  to  the 
commissioner,  to  inquire  whether 
an  arrangement  between  the  as- 
signees and  creditors  is  beneOcial. 
Ex  parte  Kirby^  2  Mont.  &  Ayr. 
143. 

2.^A  reference  to  the  commis- 
sioner ordered  to  report  whether  a 
pecuniary  arrangement  by  the  as- 
signees would  be  beneficial  to  the 
estate.  Ex  parte  Dradstocky  2  Mont. 
&  Ayr.  490. 

3.  The  assignees  having  made  an 
arrangement  concerning  the  pay- 
ment of  the  creditors*  debts,  a  re- 
ference was  ordered  to  the  com- 
missioners whether  beneficial.  Re 
Hyslcpy  2  Mont.  &  Ayr.  289. 

4.  When  a  reference  has  been 
made  to  a  London  commissioner 
who  refuses  to  act  therein,  the  re- 
ference may  go  to  an  officer  of  the 
Court.  References  as  to  whether 
contracts  are  beneficial  to  the  estate 
are  reluctantly  made.  Ex  parte 
Bradstoeky  2  Mont.  &  Ayr.  593. 
See  Assignees,  20  to 23.— Scandal. 
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REFUNDING  DIVIDENDS. 
See  Dividends,  7- — Expunging,  2. 


REGISTRATION. 

An  order  of  the  Lord  Chancellor 
in  a  suit  by  the  assignees,  ordered 
on  their  application  to  be  registered 
in  the  Court  of  Bankruptcy.  Ex 
parte  Williams,  4  Dea.  &  Ch.  1 10. 

RE-HEARING. 

1.  A  re-hearing  may  be  brought 
on  on  a  petition  for  re-  hearing  with- 
out obtaining  a  previous  order  for 
the  re-hearing.  Ex  parte  Thcmpiony 
3  Dea.  &  Ch.  612. 

2.  The  general  rule  is,  that  a  pe- 
tition may  be  re-heard  on  newly 
discovered  facts.  But  a  petition  to 
annul  or  to  stay  the  certincate  can- 
not be  re-heard  on  new  evidence. 
£x  parte  Lavender,  2  Mont.  &  Ayr. 
117.     S.  C.  4  Dea.  &  Ch .  497. 

3.  Re-hearing  necessary  to  sub- 
stantially vary  an  order.  Ex  parte 
S<jpery  4  Dea.  &  Ch.  569. 


REMOVED  FIAT. 
See  Fiat,  6. 


REMOVING  ASSIGNEES, 
See  Assignees,  18,  19. — Suits,  1. 


RENT. 

A.,  an  insolvent  debtor,  who,  with 
the  permission  of  B.,  his  assignee, 
remains  in  possession,  and  demises 
for  years  to  C,  may  recover  the  rent 
from  C,  notwithstanding  a  notice 
from  B.  to  C.  requiring  the  reserved 
rent  to  be  paid  to  him  as  such  as- 
signee. Semble,  also,  that  under  a 
demise  by  A.,  mortgagor  in  posses* 
sion,  to  B.,  A.  may  recover  the  rent 
from  B ,  notwithstanding  a  notice 
from  C.  the  mortgagee  requiring  B. 


to  pay  the  rent  to  him  C.  Partmg' 
ton  V.  Woodcock^  5  Nev.  &.  Mann. 
672. 

See  Petitioning  Cbeditor's 
Debt,  1. 


RENTS  AND  PROFITS. 

See  Equitable  Mortgage,  17, 18, 
19. — Mortgage,  Legal. 


REPUTED  OWNERSHIP. 

Possession  of  BankrvpL 

1.  Batley,  before  his  bankruptcy, 
had  on  behalf  of  an  unnamed  prin- 
cipal (Harvey)  taken  some  timber 
in  exchange,  to  be  delivered  free 
on  board  ship,  and  at  the  same  time 
bought  other  timber  of  the  same 
party  on  his  own  account;  it  was 
delivered  to  Batley,  and  lay  on  a 
common  mixed  with  other  timber  oi 
his;  after  the  act  of  bankruptcy, 
but  two  months  before  the  commis- 
sion, Harvey  wrote  to  the  vendor 
that  he  was  the  principal,  and  adopt- 
ed the  contract  as  to  the  exchange, 
and  desiring  the  bankrupt  should 
not  be  allowed  to  take  them,  and 
the  vendor  accepted  Harvey  as  the 
purchaser  accordingly;  ben>re  the 
commencement  of  the  two  months, 
Harvey  also  required  the  bankrupt 
to  deliver  the  timber  to  him  (Har« 
vey),  and  the  bankrupt  proposed  to 
make  up  the  deficiency  by  some  of 
his  own,  but  nothing  further  passed 
till  within  two  months  of  the  com^ 
mission,  when  a  formal  delivery  was 
made  to  Harvey  of  part  of  the  ex- 
changed timber  :  Held,  in  the  re- 
puted ownership  of  the  bankrupt, 
up  to  the  delivery ;  and  that  there 
was  a  delivery  to  the  bankrupt, 
though  not  shipped,  and  that  the 
delivery  of  the  timber  to  Harvey 
was  not  within  6  G^o*  4.  c.  16.  s.  81. 
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REPUTED  OWNERSHIP— 
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Shaw  V.  Harvey^  1   Adol.  &  Ellis, 
920- 

Consent  of  true  Owner. 

2.  If  the  owner  retake  possession 
of  property  one  day  before  bank- 
ruptcy, it  is  not  in  the  reputed 
ownership  of  the  bankrupt.  Ex 
parte  Wathins,  1  Dea.  296. 

3.  Where  the  true  owner  had 
])ermitted  his  goods  to  remain  in 
the  order  and  disposition  of  A.  until 
the  day  before  he  became  bankrupt, 
and  then  demanded  the  possession  of 
them,  which  A.  refused  to  deliver : 
Held,  that  they  did  not  pass  to  A.*s 
assignees.  Smith  v.  Topping,  5. 
Barn.  &  Adol.  674<. 

Coal  Barges, 
4*.  A  coal  merchant  at  the  time 
of  his  bankruptcy  had  in  his  posses- 
sion barges  which  bore  his  own 
name  and  number,  and  were  regis- 
tered in  his  name  under  the  water- 
men's act.  These  barges  he  had 
hired  of  defendant,  it  being  the 
custom  for  coal  merchants  to  hire 
barges,  and  to  paint  on  them  the 
name  of  the  hirer  :  Upon  a  question 
whether  the  barges  passed  to  the 
coal  merchants  assignees  under  the 
bankruptcy,  Held,  that  it  was  pro- 
perly left  to  the  jury  to  find  whether 
the  custom  to  hire  was  generally 
notorious  in  the  coal  trade,  and  that 
it  was  not  necessary  to  direct  them 
to  inquire  whether  the  custom  was 
notorious  to  the  world  at  large. 
Watson  V.  Peache,  1  Bing.  (N.S.) 
327-    S.  C.  I  Scott,  149. 

Fixtures. 

5.  Trade  fixtures,  attached  by  the 
landlord,  who  is  mortgagor  in  pos- 
session, are  not  in  his  reputed 
ownership.     Ex    parte     Wilson^    2 


Mont.  &  Ayr.  61.     S.  C.  4  Dea.  & 
Ch.  14.3. 

6-  The  owner  of  the  freehold 
gave  a  mortgage  for  the  term  of 
years,  but  remained  in  possession, 
while  in  possession  he  added  fixtures : 
Held,  the  fixtures  were  not  in  his 
reputed  ownership.  Ex  parte  Bel' 
cher^  2  Mont.  &  Ayr.  160. 

7.  A.,  who  was  partner  with  B., 
deposited  with  their  bankers  the 
deeds  of  a  freehold  cotton-mill  be- 
longing to  A.  as  a  security  for  ad- 
vances made  by  the  bankers,  for  the 
use  of  the  firm  of  A.  and  B.,  a  steam- 
engine  and  other  machinery  having 
been,  previously  to  the  deposit, 
erected  by  A.  and  B.  for  the  purposes 
of  their  trade.  A.  and  B.  continued 
in  possession  of  the  premises  and 
the  machinery  up  to  the  period  of 
their  bankruptcy :  Held,  that  the 
steam-engine  and  machinery ,thoug!i 
removeable  by  a  tenant  as  fixtures 
erected  by  him  for  the  purposes  of 
trade,  yet  being  firmly  attached  to 
the  walls  and  floors  of  the  buildings, 
and  being  such  fixtures  as  are  fre- 
quently put  up  by  the  owners  of 
cotton-mills,  and  let  with  the  mill 
to  a  tenant,  were  not  to  be  con- 
sidered as  in  the  reputed  ownership 
of  the  bankrupts  within  the  meaning 
of  the  6  Geo,  4w  c.  16.  s.  72.  Ex 
parte  Idoydy  3  Dea.  &  Ch.  765. 

Freight, 

8.  A.,  on  behalf  of  the  owner  of  a 
ship,  entered  into  a  charter-party 
with  B.,  by  which  B.  agreed  to  pay 
to  A.  on  behalf  of  the  owner  a  cer- 
tain sum  for  the  freight  of  the  ship, 
by  two  instalments,  one  to  be  paid 
on  the  sailing  of  the  ship,  and  the 
other  on  the  completion  of  the 
voyage.  The  owner  being  indebted 
to  C,  ordered  in  writing  A.  to  pay 
C.  all  monies  he  might  receive  under 
the  charter-party,  and  accordingly 
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A.  paid  over  the  first  instalment  to 
C.  The  owner  then  assigned  by 
deed  the  remainder  of  the  freight  to 
C^  who  gave  notice  of  the  assign- 
ment to  A.,  but  not  to  B.  The 
vessel  completed  her  voyage,  and 
afterwards  the  owner  became  bank- 
rupt :  Held,  that  the  remainder  of 
the  freight  was  not  in  his  order 
and  disposition  at  his  bankruptcy. 
Gardner  v.  Lachan^  6  Simon,  407* 

Notice, 
9*  On  a  deposit  of  a  policy  by  way 
of  equitable  mortgage,  the  onus  lies 
with  the  assignees  to  prove  that 
notice  was  not  given  to  the  office 
before  the  bankruptcy.  Ex  parte 
St^hensy  4  Dea.  &  Ch.  1 17.  Quaere 
tamen. 

10.  A  party  to  whom  the  bank- 
rupt had  assigned  a  policy  of  as- 
surance sent  an  agent  to  the  office 
to  pay  the  annual  premium,  who,  in 
conversation  with  one  of  the  clerks 
in  the  office,  told  him  of  the  policy 
having  been  so  assigned  :  Held,  not 
sufficient  notice  to  the  office.  Ex 
parte  CarbiSf  4  Dea.  &  Ch.  354. 
S.  C.  1  Mont.  &  Ayr.  693. 

1 1.  An  allegation  that  one  of  the 
directors  and  an  actuary  of  an  in- 
surance company  <*  knew  "  shares 
not  to  be  the  bankrupt's  (he  being 
a  trustee)  is  not  sufficient  to  prevent 
reputed  ownership.  Ex  parte  Sur^ 
bridge  (erroneously  printed  ex  parte 
Watkins)  2  Mont.  &  Ayr.  348.  S.  C. 
1  Dea.  131.  reversing  ex  parte  Wat- 
kins,  I  Mont.  &  Ayr.  685.  S.  C. 
4  Dea.  h  Ch.  87. 

12.  If  the  mortgagee  be  himself 
a  trustee,  to  whom  notice  must  be 
given,  the  transaction  itself  is 
notice  enough  to  prevent  reputed 
ownership.  Ex  parte  Smart,  2  Mont. 
&  Ayr.  60, 


13.  In  deposits  of  shares  of  in- 
surance companies  when  the  parties 
are  partners  thereof,  the  transaction 
itself  is  sufficient  notice.  Ex  parte 
Waithmany  2  Mont.  &  Ayr.  36^ 
S.  C.  4  Dea.^  Ch.  412. 

14.  If  the  owner  of  shares  in  an 
insurance  company  assign  them  by 
way  of  mortgage,  and  give  notice  to 
the  company,  but  owing  to  an  in- 
formality in  the  assignment,  the 
company  do  not  recognize  the  mort- 
gagee's title,  and  the  shares  still 
stand  in  the  bankrupt's  name,  they 
are  not  in  his  reputed  ownership. 
Ex  parte  Masterman,  2  Mont.  &  Ayr. 
209. 

15.  If  a  cestuique  trust  assign  his 
interest,  and  the  assignee  do  not 
give  notice  to  the  trustee,  but  assign 
over,  the  new  assignee  need  not  give 
notice.  Ex  parte  Newton^  2  Mont. 
&  Ayr.  51. 

1 6.  The  bankrupt  deposited  with 
a  party,  by  way  of  equitable  mort- 
gage, an  assignment  which  had  been 
made  to  the  bankrupt  of  a  revei^ 
sionary  interest  under  a  will  ;  no 
notice  of  the  assignment  was  given 
to  the  executors:  Held,  the  pro- 
perty was  not  in  the  order  and  dis- 
position of  the  bankrupt.  Ex  parte 
Aewton,  4  Dea.  &  Ch.  138. 

17.  As  to  an  assignment  of  a  po- 
licy of  assurance  where  the  grantor 
keeps  it,  and  no  notice  is  given  to 
the  office.  See  Fortescue  v.  Sametty 
3  Myl.  &  Kee.  36.  which,  though 
not  a  case  of  reputed  ownership, 
may  be  useful. 

18.  It  has  been  decided  under 
the  sect.  30.  of  the  insolvent  act 
(7  Geo.  4.  c.  57.)  that  a  debt  due  to 
the  insolvent  will  pass  to  the  pro- 
visional assignee,  though  it  had  been 
assigned  to  a  third  party  before  the 
imprisonment  of  the  insolvent,  if  no 
notice  of  assignment  of  the  debt 
was  given  to  the  debtor  before  the 
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imprisonment.    Suck  v.  Zee,  1  Adol. 
&  Ellis,  804. 

19.  To  assumpsit  by  two  plaintiffs 
for  goods  sold,  &c.  defendant  plead- 
ed the  bankruptcy  of  one ;  replica- 
tion  that  before  the  bankruptcy,  the 
bankrupt  plaintiff  assigned  to  the 
other  all  his  interest  in  the  debt, 
and  that  the  bankrupt  now  sued 
only  as  trustee  for  his  co-plaintiff. 
The  Court  was  of  opinion  that  the 
replication  was  bad  for  not  stating 
that  the  debtor  had  had  notice  of 
the  supposed  assignment,  although 
the  defendant  had  pleaded  over 
without  alleging  the  want  of  notice. 
But  the  plaintiff  had  leave  to  amend. 
Dean  v.  James^  1  Adol.  h.  Ellis,  809. 

20.  In  an  action  of  assumpsit  by 
two  plaintiffs  for  goods  sold,  the  de- 
fendant pleaded  the  bankruptcy  of 
one  plaintiff;  the  replication  was 
that  before  the  bankruptcy  the 
bankrupt  plaintiff  assigned  the  debt, 
and  that  he  only  sued  as  trustee  for 
the  co-plaintiff:  Held,  the  replica- 
tion was  bad,  in  not  stating  the 
debtor  had  notice  ;  but  leave  given 
to  amend.  Dean  v.  DavieSf  1  Adol. 
&  Ellis,  809,  in  note. 

Partnership, 

21.  Furniture  the  separate  pro- 
perty of  one  partner,  used  by  the 
firm,  is  not  in  the  reputed  ownership 
of  the  firm  ut  semble.  Ex  parte 
Hare^  2  Mont.  &  Ayr.  4-79.  S.  C. 
but  differently  reported,  1  Dea.  & 
Ch.  16. 

Personalty, 

22.  An  assignment  of  personalty 
is  sufficiently  perfected  by  a  deed  of 
assignment ;  and  if  the  bankrupt 
afterwards  remains  in  possession,  it 
is  only  evidence  of  fraud.  Carr  v. 
Burdiss,  5  Tyrw.  316. 


Policies, — Shares  in  Company, 

23.  In  deposits  of  shares  of  in- 
surance companies  where  the  parties 
are  partners  thereof,  the  transaction 
itself  is  sufficient  notice  to  prevent 
reputed  ownership.  Ex  parte  Waith^ 
man,  2  Mont.  &  Ayr.  364?.  S.  C. 
4Dea.&Ch.  412. 

24.  If  the  owner  of  shares  in  an 
insurance  company  assign  them  by 
way  of  mortgage,  and  give  notice  to 
the  company,  but  owing  to  an  in- 
formality in  the  assignment,  the 
company  do  not  recognize  the  mort** 
gagee's  title,  and  the  shares  still 
stand  in  the  bankrupt's  name,  the 
shares  are  not  in  his  reputed  owner- 
ship. Ex  parte  Mastermany  2  Mont. 
&  Ayr.  209. 

25.  Where  shares  of  a  company 
stand  in  the  name  of  the  bankrupt, 
who  is  on  all  occasions  the  only  ap- 
parent owner,  and  has  possession  of 
the  certificates  of  the  shares ;  but 
the  shares  belong  to  another  person, 
in  whose  favour  there  exists  a  secret 
declaration  of  trust,  the  shares  are 
in  the  reputed  ownership  of  the 
bankrupt.  That  one  of  the  directors 
and  an  actuary  knew  the  shares  not 
to  be  the  bankrupt's  is  not  suffi- 
cient to  prevent  reputed  ownership. 
Ex  parte  Burbridge  (erroneously 
printed  ex  parte  Wathins)^  2  Mont. 
&  Ayr.  348.  S.  C.  1  Dea.  131.  re- 
versing  ex  parte  Watkins^  1  Mont. 
&  Ayr.  685.    S.  C.  4  Dea.  &  Ch.  87. 

26.  Where  one  is  a  secret  trustee 
for  another  of  shares  in  a  joint  stock 
banking  company,  his  executing  a 
declaration  of  trust  the  same  day  as 
the  day  of  the  act  of  bankruptcy 
does  not  prevent  the  shares  being 
in  his  reputed  ownership.  Ex  parte 
Ord,  2  Mont.  &  Ayr.  724.  S.  C. 
1  Dea.  166.     But  quaere. 

27.  By  a  clause  in  a  deed  of 
settlement  of  a  banking  company  it 
was  stipulated  the  company  should 
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have  a  lien  on  the  shares  of  such 
of  the  proprietors  as  were  indebted 
to  the  bank,  and  that  no  share 
should  be  transferred  without  con- 
sent of  the  directors,  and  an  ab* 
•tract  of  their  provisions  was  in- 
dorsed on  the  certificate  of  the 
share  held  by  each  partner :  Held, 
shares  in  the  bankrupt's  hands  did 
not  pass  to  the  assignees  as  in  his 
reputed  ownership,  so  as  to  deprive 
the  company  of  the  lien.  Ex  parte 
Plant,  4f  Dea.  &  Ch.  160. 

Return  Proceeds. 

28.  Flower  accepted  bills  to  en- 
able Cornie  to  make  shipments  to 
Sydney,  on  an  agreement,  known 
at  Sydney,  to  apply  the  return  pro« 
ceeds  in  payment  of  the  bills.  On 
the  last  shipment  Cornie  sent  no- 
tice to  Sydney  to  send  the  proceeds 
direct  to  Flower,  and  gave  the  same 
notice  to  a  partner  of  the  Sydney 
house  who  happened  to  be  in  Lon* 
don.  Before  the  notice  arrived  at 
Sydney  the  return  proceeds  were 
sent  off  to  Cornie,  who  became  a 
bankrupt,  and  his  assignees  re- 
ceived them :  Held,  not  in  his  re- 
puted ownership,  and  Flower  en- 
titled thereto.  Ex  parte  Flowery 
2  Mont.  &  Ayr-  224. 

29.  If  there  be  three  persons  who 
are  partners  in  a  particular  trans- 
action, in  which  one  furnishes  the 
bills  and  the  other  two  accept 
bills  for  the  price,  and  it  be  agreed 
that  the  bills  are  to  be  paid  out  of 
the  return  proceeds  of  the  goods, 
and  the  two  acceptors  become  bank- 
rupt, the  indorsees  of  the  bills, 
without  notice  of  the  agreement, 
are  entitled  to  the  benefit  of  it  after 
the  joint  creditors,  if  any,  of  the 
three  are  paid.      The  return  pro- 


ceed! are  not  in  the  reputed  owner- 
ship, being  clothed  with  a  trust. 
Ex  parte  Copeland,  2  Mont.  &  Ayr. 
177. 

TVusts. 

50.  Where  goods  are  delivered 
to  a  bankrupt  to  sell  in  the  name 
of  another,  his  selling  them  in  his 
own  name  does  not  place  them  in 
his  reputed  ownership.  Ex  parte 
Carlowj  2  Mont.  &  Ayr  39.  S.  C- 
4Dea.  &  Ch.  120. 

51.  A  secret  declaration  of  trust 
will  not  prevent  shares  in  a  com- 
pany  being  in  reputed  ownership. 
Ex  parte  Burbridge  (erroneously 
printed  ex  parte  Watkins),  2  Mont. 
&  Ayr.  348.  S.  C.  1  Dea.  131.  re- 
versing ex  parte  WatkinSy  1  Mont.  & 
Ayr.  685.     S.  C.  S  Dea.  &  Ch.  87. 

32.  A  declaration  of  trust  of 
shares  in  a  joint  stock  bank  ex- 
ecuted the  same  day  as  the  act  of 
bankruptcy,  will  not  prevent  re- 
puted ownership.  Ex  parte  Ord, 
2  Mont.  &  Ayr.  724.  S.  C.  1  Dea- 
1(>6.     But  quaere. 

33.  M.  8c  A.,  partners,  were  con- 
signees of  a  West  Indian  estate, 
and  in  that  character  became  credi- 
tors to  the  estate.  By  deed  long 
prior  to  the  bankruptcy  the  estate 
was  conveyed  to  trustees,  M.  being 
one  of  them,  on  trust  to  apply  the 
proceeds  to  certain  purposes,  one 
of  which  was  to  pay  off  the  debt 
due  to  M.  &  A. ;  M.  &  A.  assign 
their  debt  to  S.  ^c  Co.;  M.  &  A. 
become  bankrupt,  but  prior  there- 
to they  receive  ten  hogsheads  of 
sugar,  which  remain  in  the  docks, 
earmarked  in  their  name,  at  the 
time  of  the  bankruptcy.  Shortly 
after  the  bankruptcy  seventy-four 
hogsheads  arrive,  consigned  by  the 
bill  of  lading  to  the  bankrupts,  which 
are  received  by  the  assignees,  who 
also  take  the  other  ten  hogsheads: 
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Held,  that  the  sugars  came  to  the 
hands  of  M.  &  A*  clothed  with 
trusts  to  pay  the  proceeds  to  M.  as 
trustee,  and  were  not  in  the  reputed 
ownership  of  M.  &  A.,  but  must  be 
applied  to  pay  off  the  debt  assigned 
to  S.  &  Co^  and  in  discharge  of  the 
other  trusts  of  the  deed ;  M.,  as 
trustee,  being  affected  with  notice 
to  M.  &  A.  of  the  assignment  of 
their  debt.  Held  also,  a  case  within 
principle  of  ex  parte  Waring  jl^fVes. 
Ex  narte  Smith,  4  Dea.  &  Ch.  579. 

Wifes  Property, 

34.  Furniture  settled  to  the  sepa- 
rate use  of  a  wife,  the  possession 
being  consistent  with  the  settle- 
ment, is  not  in  the  reputed  owner- 
ship of  the  husband.  Ex  parte 
Massey,  2  Mont.  &  Ayr.  173.  S.  C. 
4  Dea.  &  Ch,  405. 

See  Property  passing  to  As- 
signees, 16,  17. 


RESTRAINING. 

1.  It  requires  a  very  strong  case 
to  restrain  a  bankrupt  from  disput- 
ing his  commission.  Ex  parte  Cham" 
bersy  2  Mont.  &  Ayr.  476. 

2.  Perpetual  injunction  issued  to 
restrain  the  bankrupt  proceeding 
at  law  to  invalidate  a  commission 
issued  nearly  four  years  back,  after 
actions  and  unsuccessful  petitions 
and  acts  of  acquiescence.  Ex  parte 
WhiUy  2  Mont.  &  Ayr.  104. 

See  Assignees,  8. 


RESTRAINT  OF  ALIENATION. 

See  Property  under  restraint 
OF  alienation. 


RETAINER  OF  SOLICITOR. 
See  Assignees,  11. 


RETURN  PROCEEDS. 
See  Reputed  Ownership,  28, 29. 


REVERSING  ADJUDICATION. 

1.  On  a  petition  to  reverse  the 
adjudication,  the  bankrupt  will  not 
be  allowed  to  inspect  the  proceed- 
ings where  he  has  filed  no  affidavit 
in  support  of  his  petition.  Ex  parte 
WhaUey,  2  Mont.  &  Ayr.  722. 

2.  A  bankrupt  petitioning  to  re- 
verse the  adjudication  will  not  be 
allowed  to  inspect  the  proceedings 
when  no  affidavit  has  been  filed 
in  support  of  the  petition.  Anon* 
4  Dea.  &  Ch.  141. 

S.  When  an  affidavit  had  not 
been  filed  in  support  of  a  petition 
to  reverse  the  adjudication,  which 
was  a  fishing  petition,  and  an  action 
had  been  commenced,  the  petition 
was  not  allowed  to  stand  over  to 
have  affidavits  filed,  but  dismissed, 
with  costs.  Ex  parte  Whcdley, 
2  Mont.  &  Ayr.  723. 

4.  On  a  petition  to  reverse  the 
adjudication  copies  of  the  depo- 
sitions will  not  be  granted  till  the 
hearing.  Ex  parte  Smith,  2  Mont. 
&  Ayr.  75. 

5.  On  a  petition  to  reverse  the 
adjudication  a  reference  made  to 
the  commissioner  to  put  anew  depo- 
sition as  to  the  petitioning  creditor's 
debt  on  the  proceedings.  Ex  parte 
GarUeyy  2  Mont.  &  Ayr.  524. 

See  Evidence,  17. 


REVIEW  OF  TAXATION. 

See  Taxation,  24. 


REVIEWING  CERTIFICATE. 
See  Certificate,  13. 


DIGEST. 


SCANDAL. 

1.  A  reference  for  scandal  is  on 
motion  of  course.  £x  parte  Gomm^ 
2  Mont.  &  Ayr.  512.    S.C.  1  Dea. 

566. 

2.  Affidavits  referred  for  scandal 
on  motion  of  course.  £x  parte 
Hetherington,  4  Dea.  &  Ch.  217. 
S.  C.  1  Mont.  &  Ayr.  607. 

3.  Any  party,  at  any  time,  may 
apply  to  expunge  scandal.  Ex 
parte  Hetherington^  4  Dea.  &  Ch. 
217.    S.  C.  I  Mont.  &  Ayr.  607. 

4.  Defendant  afler  putting  in  his 
answer  became  bankrupt.  Plaintiff, 
before  the  assignees  were  brought 
before  the  Court,  obtained  an  order 
to  refer  the  answer  for  scandal  and 
impertinence :  Held,  that  the  order 
was  regulary  obtained.  Booth  v. 
Smith,  5  Simon,  639. 

See  Costs,  20. — Motions. — Peti- 
tion. 


I  parte  7W/,  3  Dea.  &  Ch.  503.    S.  C. 
1  Mont.  &  Ayr.  80. 

^S^  Suits,  2. 


SECOND  FIAT. 

It  is  not  of  course  to  annul  a 
second  fiat  against  an  uncertificated 
bankrupt,  on  the  application  of  the 
assignees,  &c.  under  the  first.  Ex 
parte  Devas,  4  Dea.  &  Ch.  366. 
S.  C.  I  Mont  &  Ayr.  420. 

^ecFiAT,  11,  12. 


SECURITY  FOR  COSTS. 

1.  Where  a  defendant  obtains 
security  for  costs,  on  the  ground 
that  the  plaintiff  is  become  bank* 
rupt,  and  that  the  action  is  con- 
tinued by  his  assignees,  he  must 
undertake  not  to  plead  the  bank- 
ruptcy. Mardey  v.  Mayne^  3  Man. 
A  Ry.  381. 

2.  An  application  for  security  for 
costs  must  be  made  before  any  step 
is  taken  by  the  party  applying.    Ex 


SEQUESTRATION. 

A  bankrupt  sequestrator  will  be 
restrained  from  receiving  any  pro- 
ceeds adversely  to  the  assignees* 
Ex  parte  HalL,  2  Mont.  &  Ayr.  392. 
S.  C.  1  Dea.  87. 


SERVANTS. 

To  entitle  a  servant  to  an  allow- 
ance of  six  months*  wages  in  full 
the  hiring  need  not  be  for  a  year. 
Ex  parte  Collier,  2  Mont.  &  Ayr. 
29. 

See  Certificate,  1.  —  Fiat,  Effect 
cf^  4, — Wages. 


SERVICE. 

1.  Where  a  petition  is  not  served 
within  the  time  for  which  it  was 
answered,  it  must  be  re-answered. 
Ex  parte  Hasiksy  2  Mont.  &  Ayr. 
383. 

On  whom. 

2.  On  a  petition  to  annul  a  fiat 
on  consent,  under  6  Geo.  4.  c.  16. 
ss.  133.  134.9  the  assignees  must  be 
served.  Ex  parte  /S^ce,  2  Mont.  & 
Ayr.  242. 

3.  A  notice  to  produce  the  pro- 
ceedings must  be  served  on  the 
assignees,  not  on  the  bankrupt.  Ex 
parte  Da/y,  4  Dea.  &  Ch.  364. 

4.  If  a  fiat  is  impounded  on  the 
application  of  A.,  a  petition  for  its 
delivery  out,  presented  by  B.,  must 
be  served  on  A.  Ex  parte  Martiny 
2  Mont.  &  Ayr.  298. 

5.  If  the  commissioners  certify 
that  a  consolidation  will  be  bene- 
ficial, the  assignees  need  not  be 
served.  Ex  parte  Smithy  2  Mont. 
&  Ayr.  60. 


DIGEST. 


SERVICE— awftwoerf. 


6.  A  petition  to  charge  a  solicitor 
who  has  retired  from  the  partner- 
ship, in  regard  of  partnership  trans- 
actions, must  be  served  on  the 
continuing  partner.  Ex  parte  Goulds 
2  Mont.  &  Ayr.  48. 

Nature  of  Service, 

7.  A  petition  to  annul  need  not 
be  personally  served  on  the  as- 
signees. Ex  parte  Hanksy  2  Mont. 
&  Ayr.  383. 

8.  The  affidavit  on  a  motion  for 
substituted  service  must  state  that 
the  party  wilfully  keeps  out  of  the 
way  to  avoid  service,  and  is  not  to 
be  found.  Ex  parte  Blandy^  2  Mont. 
&  Ayr.  24. 

9.  Service  of  order  on  assignee 
to  elect  to  take  or  reject  an  agree- 
ment, substituted,  on  affidavit  of 
his  purposely  keeping  out  of  the 
way :  semble,  that  service,  substi- 
tuted by  order,  is  tantamount  to 
personal  service,  eo  nomine.  Ex 
parte  Blandy,  4Dea.  &  Ch.  518. 

10.  The  service  of  a  petition  to 
dismiss  a  petition  for  taxation  of 
costs  need  not  be  personal ;  seciis 
the  order  for  payment  of  the  costs. 
Ex  parte,  Stq>hen9y  2  Mont.  &  Ayr. 
482. 

11.  Where  the  solicitor  to  the 
bankrupt  requests  the  solicitor  to 
the  petitioner  to  postpone  the  hear- 
ing of  a  petition  to  stay  the  certi- 
ficate, and  undertakes  to  serve  it 
on  the  bankrupt,  semble,  the  rule 
requiring  personal  service  on  the 
bankrupt  does  not  apply.  Ex  parte 
Hetheringtony  4  Dea.  &  Ch.  218. 
S.  C.  1  Mont.  &  Ayr.  607. 

See  Answering. — Attach- 
ment, 4. 

Affidavit  of. 

12.  When  a  petition  stands  over  by 
arrangement,  an  affidavit  of  service 


is  not  necessary.  Ex  part 6  Wordy 
2  Mont,  k  Ayr.  391.  S.C.  1  Dea.  86. 
13.  Service  of  petition  to  stay 
certificate  not  properly  supported 
where  affidavit  merely  states  in- 
ability to  serve  bankrupt  personally, 
but  that  bankrupt's  solicitor  had 
acknowledged  bankrupt  to  be  fully 
aware  of  petition  and  its  nature. 
Ex  parte  Letn/,  4  Dea.  &  Ch.  225. 

SET-OFF. 
What  may  be  set  off. 

1.  A  party  can  only  set  off  such 
sums  as  can  be  made  the  subject  of 
an  action.  Per  Littledale,  J.  Fidd 
y.  Bezant^  5  Barn.  &  Adol.  358. 

2.  Where  an  attorney,  defendant 
in  assumpsit,  sets  off  the  amount  of 
his  bill,  the  plaintiff  cannot  deduct 
from  that  set-off  costs  of  taxation 
allowed  against  the  attorney  pur- 
suant to  2  Geo.  4.  c.  23.  s.  23.  Fieid 
v.  Bezant,  5  Barn.  &  Adol.  357. 

3.  In  an  action  by  assignees  of 
a  bankrupt  against  the  defendant 
for  not  accepting  bills  of  exchange 
(pursuant  to  an  agreement  with  the 
defendant)  in  payment  for  goods 
sold  and  delivered  by  the  bankrupt 
to  the  defendant :  Held,  that  the 
latter  might  set  off  a  debt  due  to 
him  for  money  lent  to  the  bankrupt 
before  the  bankruptcy.  Gibson  y. 
Bell,  1  Bing.  (N.  S.)  743.  S.  C. 
1  Scott,  712. 

4.  The  Court  refused  to  allow 
the  costs  of  a  cause  in  another 
court,  in  which  the  plaintiff  had 
been  non-suited,  to  be  set  off  against 
costs  imposed  by  way  of  penalty 
upon  the  attorney  for  the  defendant 
in  this  cause,  for  which  costs  on 
attachment  had  issued.  Dicas  v* 
Wame,  1  Scott,  584. 

5.  Where  in  trespass  against 
A.  and  B.  the  verdict  is  for  A.  and 
against  B.,  the  costs  of  A.  may  be 


DIGEST. 


SET-OFF-  continued. 


set  off  against  the  costs  payable  by 
B.,  without  regard  to  the  lien  of  the 
plaintiff  8  attorney,  although  A.  and 
B.  plead  separately,  and  appear  by 
separate  attorneys  and  counsel. 
Leet  V.  EendaUt  5  Nev.  &  Mann. 
340. 


6»  Evidence  of  what  passed  in  a 
conversation  between  the  buyer  and 
seller  of  goods  at  the  time  of  the 
sale  is  admissabley  notwithstanding 
it  may  tend  to  let  in  a  set-off  since 
barred  by  the  statute  of  limitations. 
Moore  v.  Strong^  1  Scott,  367. 

7*  A  defendant  is  not  entitled  to 
give  evidence  of  a  set-off  under  a 
notice  of  set-off  delivered  with  the 
plea  of  nunquam  indebitatus,  since 
the  rules  of  Hilary  Term,  4  Will.  4. ; 
and  the  Judges  were  not  restrained 
by  the  proviso  in  the  3  &  4  Will.  4. 
c.  42.  s.  1.  from  making  the  rule  of 
Hilary  Term  4  Will.  4.  requiring 
that  m  all  cases  a  set-off  shall  be 
pleaded.  Graham  v.  Partridge^ 
1  Mee.  &  Wei.  395. 

Injunction* 

8.  Where  a  creditor  has  a  clear 
legal  right  of  set-off  in  an  action 
brought  against  him  by  the  assignees, 
the  Court  will  order  the  action  to 
be  stayed,  and  refer  it  to  the  com- 
missioners to  take  the  account,  and 
state  the  balance.  Ex  parte  Clegg^ 
3  Dea.  &  Ch.  505. 

Pleadings. 

9.  To  a  count  in  debt  by  the 
assignees  of  a  bankrupt  for  money 
had  and  received  by  the  defendant 
to  the  use  of  the  plaintiffis  as  as- 
signees (not  stating  whether  re- 
ceived before  or  since  the  bank- 
ruptcy), the  defendant  pleaded  a 
set-off  for  money  due  to  him  on 


an  account  stated  with  the  bank- 
rupt before  his  bankruptcy :  Held, 
that  the  plea  was  bad,  for  that  it 
did  not  show  that  the  debts  were 
mutual.  Groom  v.  Meaieyy  2  Scott, 
171.     S.  C.  2  Bing.  (N.  S.)  13a 

Principal  and  Agent, 

10.  A  factor  sometimes  sold  goods 
consigned  to  him  on  his  own  ac- 
count to  pay  advances,  and  he  de- 
livered an  invoice  in  his  own  name* 
When  he  sold  on  account  of  his 
principals  he  sent  a  bought  note. 
He  sold  some  goods  on  his  own 
account,  and  the  principal  brought 
an  action  against  the  vendees.  The 
jury  found  that  the  vendee  bona  fide 
believed  the  broker  sold  to  pay  him- 
self advances,  and  that,  using  the 
ordinary  precaution  of  merchants, 
A.  was  not  bound  to  make  any  fur- 
ther inquiry  in  an  action  by  the 
vendor  for  the  price  of  goods  : 
Held,  that  the  vendee  was  entitled 
to  set  off  the  payments  made  to  the 
factor.  Warner  v.  M^Kc^^  1  Cromp. 
&  Wei.  591. 

See  Allowance  to  Bankrupt,  2. 
— Costs,  21. 


SHARES  IN  COMPANIES. 

See  Reputed  Ownership,  9  to  17. 
23  to  27. 


SHERIFF. 

A  fiat  issued  against  a  defendant 
after  his  goods  had  been  taken  in 
execution  by  the  sheriff;  the  as- 
signees and  tlie  sheriff  made  an 
agreement  as  to  disposal  of  the 
goods:  Held,  the  bankrupt's  right 
to  surplus  did  not  give  him  sufficient 
right  to  compel  the  sheriff  to  return 
a  fi.  fa.  Gilbert  v.  Whalley,  1  Tyrw. 
&  Grainger,  189. 

See  Actions  against  Srbriff. — 
Interpleader  Act. 


DIGEST. 


SIGNATURE. 

See  Certificate,  21,  22,  23. — 
Petition. 


SINE  DIE,  ADJOURNMENT. 
See  AtLowANCE  to  Bankrupt,  3. 


SLAVES. 
See  Equitable  Mortgage. 


SOLICITOR- 

1.  The  solicitor  cannot  in  bank- 
ruptcy compel  the  assignees  to  pay 
his  bill  if  they  have  no  assets.  Ex 
parte  Adams,  2  Mont.  &  Ayr.  706* 
See  contra,  ex  parte  CocUes,  1  Mont. 
&  Ayr.  328 ;  and  ex  parte  Lewis, 
3Dea.&Ch.  68L 

2.  On  an  agreement  for  dissolu* 
tion  of  a  partnership  between  two 
solicitors,  the  remaining  partner 
agreed  to  pay  the  partnership  debts; 
the  assignees,  knowing  this  agree- 
ment, continued  to  employ  the  re- 
maining partner :  Held,  the  Court 
would  not  on  the  application  of  the 
assignees  interfere  to  charge  the 
outgoing  partner ;  a  petition  for  this 
purpose  must  be  served  on  the  con- 
tinuing partner.  Ex  parte  Gauldf 
2  Mont.  &  Ayr.  48.  S.  C.  4  Dea. 
&  Ch.  547. 

3.  The  solicitor  to  the  fiat  must 
bear  any  expense  which  his  neglect 
would  cause  the  estate  ;  thus,  where 
the  solicitor  to  the  commission 
prepared  and  charged  for  an  assign- 
ment to  the  assignees,  which  he 
neglected  to  get  properly  executed, 
lie  is  bound  to  remedy  this  defect 
at  his  own  costs.  Ex  parte  Bennetty 
2  Mont.  &  Ayr.  308.  S.  C.  1  Dea. 
70. 

4.  A  solicitor  cannot  receive  a 
deposit  of  title  deeds  as  security  for 


future  bills.  Ex  parte  Laingy  2  Mont, 
&  Ayr.  381. 

iSee  Assignees,  11.  —  Attorney- 
—Biddings,  1. — Bill  op  Costs. 
— Dividends,  8. — Evidence,  18, 
19. 


SPECIFIC  PERFORMANCE. 

1.  Upon  a  sale  of  the  bankrupts 
mortgaged  property  made  under 
the  general  order,  the  Court  of  Re- 
view has  jurisdiction  to  enforce  a 
specific  performance  of  the  contract 
by  the  purchaser.  A  purchaser, 
who  with  full  knowledge  of  certain 
objections  to  the  title,  granted  a 
lease  of  the  property  to  a  third 
person,  was  held  to  have  waived  the 
objections  to  the  title.  Ex  parte 
Sidebotham,  3  Dea.  k  Ch.  819. 

2.  The  Court  of  Review  has  juris- 
diction to  decree  specific  perform- 
ance of  an  agreement  to  purchase 
mortgaged  premises  sold  before  the 
commissioners  under  Lord  Lough- 
borough's general  order.  Ex  parte 
Barrington,  2  Mont.  &  Ayr.  245. 
S.  C.  1  Dea.  3.  confirming  ex  parte 
StdeboUom,  1  Mont.  &  Ayr.  656. 
S.  C.4Dea.  &  Ch.  461. 


SPECIAL  CASE 

After  a  special  case  has  once 
been  certified  by  a  judge,  the  Court 
has  no  jurisdiction  to  disallow  it. 
Ex  parte  Hawley,  3  Dea.  &  Ch.  655. 

See  Appeal. — Costs,  22,  23. 


STAMP. 
See  Proof,  29. 


STANDING  OVER. 

1 .  A  petition  not  to  stand  over  to 
answer  affidavits  when  there  is 
laches.  Ex  parte  Siddfottom,  2 
Mont.  &  Ayr.  79. 


DIGEST. 


STANDING  OVEK—coHtmuecL 


2.  Application  for  petition  to 
stand  over  should  be  made  the  day 
before  the  petition  appears  in  the 
paper.  Ex  parte  Teljfourdy  2  Mont. 
&  Ayr.  389. 

See  Affidavits,  2. 


STATUTES. 
The    127th  section  of  6  Geo.  4. 
c.  16.  is  retrospective.      Ex  parte 
HatoUy^  2  Mont.  &  Ayr.  436. 


STATUTE  OF  LIMITATIONS. 

See  Debt  proveable,  2. — Expung- 
ing Proof,  2. — Proof,  55. 


STAYING  ADVERTISEMENT. 

On  application  by  the  bankrupt 
to    stay  the  advertisement  in  the 

§azette  on  his  own  affidavit  merely 
enying  the  existence  of  the  peti- 
tioning creditor's  debt,  on  the  com- 
mittal of  any  act  of  bankruptcy 
without  any  allegation  of  his  sol- 
vency, will  not  be  entertained  unless 
the  proceedings  are  produced  for 
the  inspection  of  the  court.  Ex 
parte  Pownall.  3  Dea.  &  Ch,  723. 


STAYING  CERTIFICATE. 
See  Certificate,  5  to  16. 


STOPPAGE  IN  TRANSITU. 

1.  To  defeat  the  right  of  stoppage 
in  transitu  one  of  two  things  must 
appear,  either  the  goods  must  ar- 
rive at  the  natural  end  of  their 
journey,  in  which  case  I  should 
rather  think  the  intention  of  the 
vendee  had  nothing  to  do  with  the 
question,  or  if  the  transitus  is  to  be 

14 


put  an  end  to  by  something  inter- 
mediate, then  it  is  natural  to  consi- 
der what  that  was,  and  with  what 
intention  it  was  done.  Per  Alder- 
son,  B.  James  v.  Griffin^  3  Cr.,  Mee., 
&  Ros.  3a 

2. 1  can  conceive  a  case  in  which 
receiving  goods  into  his  own  ware- 
house would  not  be  a  receiving  into 
his  own  possession,  as  where,  know- 
ing his  bankruptcy  to  be  inevitable, 
he  puts  them  apart  from  his  other 
goods  for  the  purpose  of  restoring 
them  to  the  vendor.  Per  Abinger, 
C.  B.  James  v.  Griffin,  3  Cr.,  Mee., 
&  Ros.  28. 

3.  Goods  were  consigned  to  A.  in 
London  ;  on  arrival  of  the  goods  in 
the  river  the  captains  are  urgent  to 
unload,  but  A.,  who  knew  himself  to 
be  insolvent,  at  first  refused  to  give 
directions,  but  ultimately,  to  ac- 
commodate the  captain,  gave  his 
(A.'s)  son  a  verbal  order  to  land  the 
goods  at  a  wharf  where  he  had  been 
in  the  habit  of  landing  goods  under 
written  orders,  at  the  same  time 
stating  he  would  not  take  the  goods. 
A.  had  no  premises  of  his  own  on 
the  river,  but  had  warehouses  in  the 
city;  the  goods  were  landed  ac- 
cordingly, and  while  in  the  hands  of 
the  wharfingers  were  stopped  in 
transitu,  and  A.  became  bankrupt : 
In  an  action  by  the  assignees  against 
the  wharfingers.  Held,  the  proper 
question  for  the  jury  was,  whether 
the  wharfingers  took  possession  for 
A.  as  owner,  or  for  the  benefit  of 
the  owner,  and  that  the  declaration 
by  A.  to  his  son  was  admissible  in 
evidence  though  not  communicated 
to  the  wharfinger  or  vendor.  James 
V.  Griffin,  1  Tyrw.  &  Grainger,  449. 
S.  C.  3  Cr.,  Mee.,  &  Ros.,  20. 

4^  The  unpaid  vendor  of  goods 
remaining  in  his  own  warehouse 
rent-free  may  stop  in  transitu,  al- 
though he  has  given  the  vendee  a 
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delivery  order,  under  which  part  of 
the  goods  have  been  removed.  But 
such  unpaid  vendor  is  not  the  true 
owner  of  the  goods  within  the  72d 
section  of  the  bankrupt  act  so  as  to 
give  an  indefeasible  property  to  the 
assignees  of  the  vendee  as  goods  in 
his  possession,  order,  and  disposi- 
tion, with  the  consent  of  the  true 
owner.  Toumleif  v.  Crump,  5  Nev. 
&  Mann.  606. 

5.  Where  a  vendor  ships  goods 
for  the  vendee,  and  sends  him  the 
bill  of  lading,  which  he  indorses  to  a 
third  person,  the  vendor  cannot  stop 
in  transitu.  Re  Westzin^usy  5 
Barn.  &  AdoUSl?. 

6.  Where  a  vendor  ships  goods 
for  a  vendee  and  sends  him  a  bill  of 
lading,  which  he  indorses  to  a  third 
party,  as  security  for  advances,  and 
becomes  bankrupt,  and  the  vendor 
unsuccessfully  claims  the  goods  of 
the  master  of  the  ship :  Held,  in 
equity,  the  vendor  by  his  attempted 
stoppage  in  transitu  acquired  a  right 
subject  to  the  lien  of  the  third  party. 
RelFestzifUhusy 5  Barn.  &  Adol.  817. 

7.  Goods  being  received  by  the 
general  shipping  agent  of  the  vendee 
from  a  carrier,  and  by  the  agent 
shipped  for  their  final  destination, 
does  not  prevent  stoppage  in  tran- 
situ. Slater  v.  Le  Feavre,  7  Carr.  & 
Pay.  91.  S.  C.  2  Scott,  146.  S.  C. 
2  Bing.  81. 

8.  A  person  having  sold  ten  casks 
of  goods  to  N.  sent  them  to  wharf- 
ingers, with  notice  that  they  were 
for  N.  and  ordering  them  to  separate 
them  from  other  goods  sent  at  the 
same  time;  N.  took  away  two  of 
the  casks,  after  which  the  vendor 
desired  the  wharfingers  to  deliver 
the  other  eight  to  another  person, 
which  was  done.    Qu»re,  as  to  this 
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right  to  stoppage  in  transitu  ?  Sexn^ 
ble,  it  existed,  but  the  case  Hirned 
on  another  point.  Beits  v.  Drewe^ 
2  Adol.  &  Ellis,  57. 

9.  A  vendor  desired  wharfingers' 
to  stop  in  transitu,  and  promised  to 
indemnify  them  for  so  doing,  and- 
they  did  stop  :  Held,  whether  the 
right  to  stop  exists  or  not ;  the  act- 
is  not  such  an  evidently  unlawful 
act,  as  entitled  the  vendor  to  resist 
an  action  by  the  wharfingers  under 
this  indemnity,  they  having  been 
compelled  to  pay  damages  to  the. 
assignees  of  the  vendee  for  stopping. 
BetU  V.  Drewe,  2  Adol.  &  Ellis,  57. 


STRIKING  OFF  ROLL. 

Though  the  rule  of  another  Court 
for  striking  an  attorney  off  the  roll 
be  produced,  semble,  an  order  nisi 
only  can  be  obtained  in  the  Court 
of  Keview  in  the  first  instance.  In 
re  Marky  4  Dea.  &  Ch.  482. 


SUB-DIVISION  COURT, 

See  Commitment,  K 


SUBSTITUTION  OF  PETITION- 
ING CREDITOR'S  DEBT. 

1.  On  a  petition  for  the  substi- 
tution of  a  debt  in  lieu  of  the  peti- 
tioning creditor's  debt  under  the 
6  Geo.  4.  C.16.  s.l8.  the  costs  of  the 
proceeding  must  be  paid  by  the  pe7 
titioning  creditor,  and  not  out  of  the 
bankrupt's  estate.  Ex  parte  Hayne 
4  Dea.  &  Ch.  403. 

2.  On  a  petition  by  assignees  to 
expunge  a  proof,  the  examination 
of  the  bankrupt  before  the  commis- 
sioner, taken  at  the  time  the  proof 
was  admitted,  is  receivable  in  evi- 
dence. Ex  parte  Freeman^  4  Dea.  & 
Ch.  405. 

3.  If  the  petitioning  creditor  pay 
a  bill  which  he  accepted  for  the 
bankrupt's  accommodation  after  it 
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SUBSTITUTION  OF  PETITION. 

ING  CREDITOR'S  DEBT— 

caniinued. 


has  been  prored  by  the  holder,  he 
may  use  the  name  of  the  proving 
creditor  aa  a  substitute  for  his  own 
insufficient  debt.  Ex  parte  EofferSf 
2  Mont.  &  Ayr,  155.  S.  C  4  Dea. 
&  Ch.  628. 

4.  If  it  appears  that  the  original 
debt  was  proved  under  a  mistake  in 
law  and  was  reduced  on  legal 
grounds  and  without  fraud,  the  costs 
shall  come  out  of  the  estate ;  but 
aeciiB,  if  the  application  to  substi- 
tute is  by  the  original  petitioning 
creditor,  though  he  comes  to  sub- 
stitute even  under  such  circum- 
stances in  autre  droit.  Ex  parte 
JRaSfer9f  4  Dea.  &  Ch.  637. 


SUBSTITUTED  SERVICE. 
See  Sbrvicb,  8,  9. 


SUITS. 


1.  Assignees  are  bound  to  carry 
on  beneficial  suits ;  if  they  decline 
they  may  be  removed.  They  may 
apply  to  the  Court  for  directions 
how  to  act.  Ex  parte  Philips^  2 
Mont.  &  Ayr.  5S0. 

2.  The  Uourt  refused  at  the  in* 
stance  of  the  plaintiff  to  allow  a 
demurrer  to  be  struck  out  of  the 
paper,  on  the  sround  that  since  it 
had  been  set  Sown  the  defendant 
had  become  bankrupt  and  his  as- 
signees refused  to  take  up  the  de« 
fence  or  togive  security  for  costs. 
Ex  parte  I^ighi,  2  Scott,  224. 

3.  The  consent  of  the  creditors 
of  a  bankrupt  to  the  institution  of  a 
suit  by  the  assignees,  though  filed 
amongst  the  proceedings  in  the 
bankruptcy,  must  be  proved.  SmUh 
▼•  BigffSy  5  Simons,  391. 

See  Scandal,  4. 


SURETY. 

See  Principal  and  Surety. 
Proof,  49, 50. 


SURRENDER. 

Where  a  true  bill  for  felony  in 
non-surrendering  has  been  found 
a^'nst  the  bankrupt,  the  Court 
will  not  order  a  meeting  to  be  hdd 
for  his  surrender.  Ex  parte  Levit 
2  Mont.  &  Ayr.  686. 

See  Annulling,  7, 8, 9.— -Costs,  24. 


SWEARING  AFFIDAVITS. 
See  Affidavits,  1,  2. 


TAXATION. 

Juriedidhn. 

1.  The  Court  has  a  general  juris- 
diction  to  refer  bills  for  taxation, 
independently  of  the  acts  of  pariia- 
ment.  Ex  parte  Copehnd,  4  Dea. 
6l  Ch.  86. 

2.  The  Court  of  C.P.  has  no  com- 
mon law  power  to  refer  an  attorney's 
bill  for  taxation.  An  attorney's  bill 
containing  charges  for  searching 
for  judgments  is  not  therefore  taxa- 
ble under  the  2  Geo.  2.  c.23.  Ex 
parte  BowteSy  1  Scott,  583. 

Who  may  <^[tply* 

3.  Where  there  are  three  peti- 
tioning creditors,  one  may  petition 
to  tax  their  solicitor's  bill.  Ex  parte 
WattSy  2  Mont.  &  Ayr.  621. 

4.  It  is  a  matter  of  course  for  any 
creditor  who  has  proved  for  20L  to 
apply,  within  a  reasonable  time, 
under  6  Geo.  4.  c  16.  s.  14.  for  a 
re-taxation.  Ex  parte  Ckriaty^  4 
Dea.  &  Ch.  414. 

Wh4U  Bilis  are  taxable. 

5.  If  an  attorney  who  is  not  ad- 
mitted in  the  Court  of  Bankruptcy 
employs  an  agent  who  is  admitted 
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to  strike  a  docket,  and,  after  pay- 
ment of  the  agent  by  the  official  as- 
si^ee,  the  attorae}^,  who  is  the 
pnncipal>  delivers  a  bill  with  charges 
for  striking  the  docket,  it  is  taxable. 
Ex  parte  Cass^  2  Mont.  &  Ayr.  170. 
S.  C.  4  Dea.  &  Ch.  273. 

6.  Solicitors'  bills,  though  allowed 
by  commissioners,  and  paid  by  as- 
signees, ordered  to  be  taxed,  where 
objectionable  items  pointed  out,  on 
petition  of  creditors.  Ex  parte 
•/bun&rtn,  8  Dea.  &  Ch.  637. 

7*  On  a  petition  by  creditors  to  tax 
the  bills  of  several  solicitors  who 
had  been  successively  employed  by 
the  assignees,  the  Court  made  the 
order  as  prayed,  notwithstanding 
the  bills  had  been  previously  taxed 
by  the  commissioners,  and  paid  by 
the  assignees.     Ex  parte  Brown^ 

3  Dea.  &  Ch.  496. 

8.  Where  the  creditor  applies  to 
the  general  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  will  tax  though  some  time 
has  elapsed.     Ex    parte    Ckrisfyy 

4  Dea.  &  Ch.  414. 

9.  If  a  solicitor  retains  money 
received  by  him  in  his  character  of 
solicitor  for  the  use  of  his  client,  his 
bill  is  taxable  though  it  contains  no 
charges  for  business  done  in  a  court 
of  law  or  equity.  Items  in  a  soli- 
citor's bill  for  preparing  and  settling 
a  bill  in  equity  will  render  the  soli- 
citor's bill  taxable  though  the  bill  in 
equity  was  never  filed,  semble.  In 
re  JSarkeTy  6  Simon,  476. 

10.  An  item  for  attending  a 
mortgagee  summoned  to  attend  be- 
fore a  commissioner  makes  the 
whole  bill  taxable.  Ex  parte  Wil- 
Hami,  2  Mont.&  Ayr.  578. 

See  Costs,  Taxatiany25. — Set-off, 

2.^5. 


Form  i^Pelilkm* 

11.  Where  the  amount  of  a  bill 
appears  on  the  face  of  it  excessive, 
oDjectionable  items  need  not  be 
pointed  out  on  a  petition  to  tax. 
Ex  parte  Copeland^  4  Dea.  &  Ch.  86. 

12.  Bill  taxed  by  commissioners 
and  paid,  ordered  to  be  taxed,  ob- 
jectionable items  being  pointed  out. 
Ex  parte  JaunhiHy  3  Dea.  &  Ch. 
637.  S.  P.  ex  parte  Browne  3  Dea. 
&  Ch.  496. 

13.  On  an  application  to  the  ge- 
neral jurisdiction,  after  some  time 
has  elapsed,  objectionable  items 
must  be  pointed  out.  Ex  parte 
Ckrisfy,  4  Dea.  &  Ch.  414. 

Casts. 

14.  Though  the  2  Geo.  2.  c.  23. 
8.  23.  enacts  that  when  a  bill  is  re- 
duced less  than  one  sixth,  costs  are 
in  the  **  discretion"  of  the  Court,  yet 
the  proper  course  in  the  King*s 
Bench  is  to  charge  the  client.  Per 
Taunton  and  WUliams,  Js.^— Little* 
dale,  dub.  Mills  v.  BMty  1  Add. 
A  Ellis,  856. 

15.  if  in  taxation  of  an  attorney's 
bill  in  the  King's  Bench  between  at* 
torney  and  client  the  master  strike 
off  whole  items  because  the  client 
is  not  the  partv  liable,  these  items 
are  excluded  n'om  the  calculation 
as  to  one-sixth  being  struck  ofil 
mas  V.  Revetty  I  Adol.  &  Ellis,  85& 

16.  The  assignees  of  a  bankrupt 
solicitor  are  not  liable  to  pay  the 
costs  of  taxation  of  his  bill,  where 
more  than  one  sixth  is  taxed  o£ 
WtUas^  V.  Md^eteTy  3  My  1.  &  Kee. 
293. 

17.  The  Court  will  order  a  soli- 
citor's bill  to  be  taxed  though  he 
has  commenced  an  action,  but  the 
petitioner  must  pay  the  costs  of  the 
actiop.  Ex  parte  fVaUs,  2  Mont.  & 
Ayr.  621. 
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18.  Where  more  than  one  sixth 
18  taxed  off  the  bills  oT  a  bankrupt 
solicitor  the  costs  do  not  fall  on  his 
assignees*  Ahcp  v.  Lord  Oxford, 
1  Myl.  &  Craig,  26.  And  see  in  re 
Cole^  2  Sim.  &  Stu.  463,  and  WesUm 
V.  Pool,  2  Strange,  1056. 

19.  Upon  an  application,  on  further 
directions,  for  costs  of  taxation, 
more  than  one  sixth  having  been 
taxed  off,  objections  cannot  be  made 
to  the  taxation.  £x  parte  MUling- 
ton,  I  Dea.  114. 

Time. 

20.  After  a  solicitor's  bill  has 
been  taxed  and  paid  six  years  it 
cannot  be  re-taxed  without  special 
reasons.  Ex  parte  Hutchinson,  2 
Mont.  &  Ayr.  S5.  S.  C.  4  Dea.  & 
Ch.  53a 

21.  It  is  a  matter  of  course  for 
any  creditor  who  has  proved  to  the 
amount  of  20/.  to  apply  within  a 
reasonable  time  under  the  14th  sec- 
tion of  6  Geo.  4.C.  16.,  for  a  re-taxa- 
tion of  any  bill  of  the  solicitor  to  the 
commission,  but  not  where  a  period 
of  three  vears  has  been  suffered  to 
elapse  aner  payment  of  such  bill. 
Ex  parte  Christy,  4  Dea.  &  Ch.  414. 

22.  But  the  above  rule  as  to  time 
would  not  apply,  when  the  applica- 
tion is  under  the  general  jurisdic- 
tion, and  objectionable  items  point- 
ed out.  £x  parte  Christy,  4  Deo. 
&  Ch.  414. 

23.  Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of 
costs  had  been  taxed  b^  the  com- 
missioners, and  the  assignee  was  a 
party  to  that  taxation  and  to  the 
subsequent  payments  in  discharge 
of  the  bills,  the  Court  refused  oh 
his  application  to  refer  them  for  re- 


taxation.      Ex    parte  fftOehinson, 
3  Dea.  &  Ch.  829. 

Review  t^  Taxation, 

24.  An  application  that  the  officer 
of  the  Court  may  be  directed  to  re- 
view his  certificate  as  to  the  taxa- 
tion of  costs,  may  be  made  by  mo- 
tion. It  is  not  an  objection  to  such 
application  that  the  amount  of  the 
taxed  costs  has  not  been  paid  into 
Court,  though  it  may  be  proper  to 
make  such  payment  one  of  the 
terms  of  the  order  for  re-taxation. 
Ex  parte  Richardson,  3  Dea.  &  Ch. 
735. 


TENDER. 
See  PETITIONING  Creditor. 


TITLE  OF  PETITION. 
See  Lord  Chancellor. 


'      TRADER. 

1.  A  builder  is  a  person  who 
builds  on  his  own  or  another's  land 
for  profit.  Ex  parte  Narincks, 
2  Mont.  &  Ayr.  384.  S.  C.  1  Dea- 
79. 

2.  What  is  not  sufficient  evidence 
of  a  trading  by  bill  broking.  Ex 
parte  Box,  2  Mont.  &  Ayr.  593. 

3.  A  lodging-house  Keeper  not 
proved  to  have  sold  provisions  is  not 
a  trader.  Ex  parte  WUks,  2  Mont. 
&  Ayr.  667. 

.  4.  A  coach  proprietor  is  not  a 
trader,  semble.  Re  Walker,  2  Mont. 
&  Ayr. 

5.  One  single  instance  of  trading 
insufficient,  when  intent  to  trade 
generally  is  not  proved.  Ex  parte 
Wilhs,  2  Mont.  &  Ayr.  167. 

6.  Single  act  of  buying  and  selling 
by  farmer,  with  evidence  of  intent 
to  continue,  sufficient  trading  to 
support  fiat.  Ex  parte  Lavender, 
4  Dea.  &  Ch.  487. 
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TRAVELLING  EXPENSES. 

See  Assignees,  6,  7* 


TRAVELLING  FEES. 
See  Fees. 


TRUSTEE. 

L  Where  a  trustee  becomes  batik- 
rupty  the  general  rule  is  that  the 
Court  will  not  appoint  a  new  trustee 
under  6  Geo.  4.  c.  16.  s.  79.  without 
a  reference,  unless  all  parties  are 
before  the  Court,  'fhe  small ness  of 
the  estate  may  furnish  an  exception. 
Ex  parte   WMah^  2  Mont.  &  Ayr. 

215. 

2.  If  a  trustee  become  bankrupt 
the  Court  will  appoint  a  new  trustee^ 
without  a  reference,  if  there  be  an 
affidavit  of  solvency,  fitness,  &c. 
Ex  parte  WaUon^  2  Mont.  &  Ayr. 
242. 

S.  A  new  trustee  appointed  with- 
out a  reference  to  the  registrar,  on 
an  affidavit  of  the  fitness  of  the  pro- 
posed  trustee.  Ex  parte  Beveridgey 
4  Dea.  &  Ch.  455. 
See  Jurisdiction,  9.  —  Reputed 
Ownership,  12.  SO  to  SS. 


TWENTY  PER  CENT. 
See  Assignees,  Ttoenty  perCenL^^S* 


UNCERTIFICATED  BANK- 
RUPT. 

An  uncertificated  bankrupt  can- 
not petition  that  his  assignees  may 
be  ordered  to  account,  without  al- 
leging that  his  estate  will  produce 
a  surplus.  Ex  parte  Ryle^y  4  Dea. 
&  Ch.  50. 


UNCLAIMED  DIVIDENDS. 

.    1.  The  Court  of  Review  has  no 
jurisdiction  to  order  distribution  of 


unclaimed  tlividends,  but  can  order 
distribution  to  creditors  claiming. 
In  re  PockUngtony  2  Mont.  &  Ayr. 
729.  S.  C.  1  Dea.  335.  S.  P.  ex 
parte  Bremidgey  2  Mont.  &  Ayr.  732. 
S.  P.  ex  parte  Beily  2  Mont.  &  Ayr. 
783. 

2.  Rut  where  the  Court  had  made 
an  order  for  distribution  of  unclaim- 
ed dividends  before  the  5  &  6  W.  4. 
c.  29.  passed,  the  commissioner  may 
proceed  to  distribute  after  the  pass- 
ing of  the  act.  Ex  parte  Curtis, 
2  Mont.  &  Ayr.  732. 

3.  The  interest  made  by  the  in- 
vestment of  unclaimed  dividends 
does  not  belong  to  the  general  estate, 
but  is  divisible  among  the  creditors 
claiming  the  hitherto  unclaimed 
dividends.  Ex  parte  Rmshawy  4  Dea. 
&  Ch.  483. 

4.  After  an  order  was  made  for 
the  distribution  of  unclaimed  divi- 
dends fresh  assets  came  to  the  hands 
of  the  assignees,  which  enabled  them 
to  make  a  further  dividjcnd  :  Held, 
that  the  further  dividend  ought  to 
be  declared  on  the  debts  of  all  the 
creditors,  including  those  who  had 
not  claimed  the  former  dividends, 
unless  in  the  interim  any  of  the  non- 
claimants  had  renewed  their  proofs, 
in  which  case  they  must  be  placed 
pari  passu  with  the  other  creditors ; 
but  the  commissioners  ought  not 
out  of  the  further  assets  to  lay  aside 
a  sum  equivalent  to  the  unclaimed 
dividends  already  divided  as  a  fund 
in  reserve  to  meet  any  future  re- 
newal of  the  proofs.  Ex  parte 
Mou^trayy  3  Dea.  &  Ch.  552. 


USURY. 

1.  The  statute  3  &  4  W.  4.  c.  9& 
8.  7.,  which  protects  bills  of  ex- 
change payable  at  three  months  or 
less  from  the  operation  of  the  usury 
laws,  extends  also  to  warrants  of 
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attorney  given  to  secure  payments 
of  such  bills.  Connops  v,  Meaks, 
2  Adol.  &  Ellis,  part  2,  S26. 

2.  A  loan  on  bills  of  three  months 
on  which  more  than  five  per  cent, 
interest  is  allowed  is  not  taken  out 
of  3  &  4  W.  4.  c.  93.  8. 7.  by  taking 
collateral  security.  £x  parte  KnigMj 
2  Mont.  &  Ayr.  568. 

3.  A  customer  applied  to  his 
bankers  to  lend  him  4,00021  at  five 
per  cenL,  which  the  bankers  agreed 
to.  He  then  asked  the  bankers 
what  balance  he  was  expected  to 
keep  with  them ;  they  answered  he 
could  not  keep  less  than  10,000/. ; 
upon  which  the  customer  said, 
''  Very  well,  they  might  leave  it  to 
him.*'  Tlie  customer  paid  into  and 
drew  out  from  the  banking-house  in 
one  year  various  sums,  amounting 
to  108,0002. :  Held,  that  under  these 
circumstances  the  loan  was  not  usu- 
rious. Ex  parte  PatriAy  3  Dea.  ISt 
Ch.  638. 

Set  Annulling,  13. 


VENDORS'  LIEN. 
iSee  Lien,  13  to  1& 


VACATING  ASSIGNMENT. 
See  Assignees,  2. 


VARYING  MINUTES. 

1.  Minutes  of  an  order  can  only 
be  varied  where  there  is  some  mis- 
take or  misunderstanding  on  the 
part  of  the  officer.  Ex  parte  Soper^ 
2  Mont.  &  Ayr.  58.  S.  C.  4  Dea. 
&  Ch.  275. 

2.  Substantial  variations  in  order 
cannot  be  effected  by  motion,  but 
only  on  petition  to  re-hear.  Ex 
parte  Sopery  4  Dea.  &  Ch.  569. 

3.  A  notice  of  motion  to  vary 
minutes  does  not  prevent  their  being 
drawn  up.  Ex  parte  Belly  2  Mont. 
&  Ayr.  578. 


VIVA  VOCE  EXAMINATIONS. 

See  EviBBNCB,  20  to  25. 


VOLUNTARY  ASSIGNMENTS 
AND  CONVEYANCES. 

1.  To  make  a  deposit  void  two 
things  must  concur;  it  must  have 
been  made  by  the  bankrupt  volun- 
tarily, and  also  in  contemplation 
of  bankruptcy*  Per  Littledale,  J. 
Morgan  v.  JbrundnUj  5  Bam.  & 
Adol.  296. 

2.  The  late  cases,  with  reference 
to  the  question  whether  a  payment 
or  delivery  of  goods  has  been  made 
in  contemplation  of  bankruptcy, 
have  gone  much  further  than  they 
ought.  Per  Littledale  and  Pfttti- 
son,Js.  Morgan  y.BnmdreUfSBam, 
&  Adol.  296. 

3.  The  meaning  of  the  words 
**  contemplation  of  bankruptcy,**  I 
take  to  be,  that  the  payment  or  de- 
livery must  be  with  intent  to  defeat 
the  general  distribution  of  effects 
which  takes  place  under  a  com- 
mission. Per  Park,  J.  Morgan  v. 
BrundreU^  5  Barn.  &  Adol.  296. 

4.  The  recent  cases  have  gone 
too  great  a  length:  they  seem  to 
have  proceeded  on  the  principle, 
that  if  a  party  be  insolvent  at  the 
time  when  be  makes  a  payment  or 
delivery,  and  afterwards  becomes 
bankrupt,  he  must  be  deemed  to 
have  contemplated  bankruptcy  at 
the  time  when  he  made  such  pay- 
ment ;  but  I  think  that  is  not  cor- 
rect, for  a  man  may  be  insolvent^ 
yet  not  contemplate  bankruptcy. 
Per  Pattison,  J.  Morgan  v*  Brtm* 
dretiy  5  Barn.  &  Adol.  297. 

5.  In  order  to  support  a  security 
made  by  an  insolvent  to  a  creditor 
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VOLUNTARY  ASSIGNMENTS 
AND  CONVEYANCES-COW^. 


within  three  months  before  he  is 
committed  to  prison,  it  is  not  neces- 
sary for  the  latter  to  prove  pressure 
by  him  of  the  insolvent.  It  is  for 
the  assignees  of  the  insolvent,  who 
seek  to  avoid  the  security  under 
the  provisions  of  the  7  Geo.  4.  c.  51* 
8.  S2.,  to  make  out  that  it  was  the 
voluntary  act  of  the  insolvent.  Doe 
V.  GiUeU,  1  Tyr.  &  Graing.  104^ 

6.  A  father  gave  his  bond  to  his 
son  for  money  lent:  the  son  as- 
signed the  bond  to  trustees  of  his 
marriage  settlement ;  afterwards  the 
the  son  applied  to  the  father  to 
assign  to  the  trustees  a  house  and 
furniture,  in  part  satisfaction  of  the 
bond  debt.  He  was  then  in  a  state 
of  considerable  embarrassment,  and 
soon  after  stopped  payment.  In  an 
action  by  the  assignees  to  recover 
the  property,  on  the  ground  that 
the  assignment  was  voluntary,  and 
in  contemplation  of  bankruptcy,  it 
was  left  to  the  jury,  1.  Whether 
the  assignment  was  spontaneous  to 
prefer  the  son  to  the  prejudice  of 
the  other  creditors?  2.  Whether 
he  was  in  such  a  state  at  the  time 
that  he  must  have  known  or  had 
reason  to  suppose  that  bankruptcy 
was  inevitable  ?  The  jury  found  for 
the  defendants,  affirmine  the  vali- 
dity of  the  transfer,  and  the  Court 
renised  to  disturb  the  verdict.  Bd- 
cker  V.  Pritteey  4  Moo.  &  Sc.  295. 

7*  To  set  aside  an  assignment  of 
a  policy  of  assurance  and  some 
plate  as  voluntary,  the  plaintiff 
must  prove,  not  merely  insolvency, 
but  also  that  bankruptcy  was  con- 
templated. Morgan  v.  BrundreUy 
5  Bam.  &  Adol.  289. 

8.  An  assignment  by  a  debtor,  he 
being  at  the  time  in  a  state  of  in- 
solvency of  ail  his  property  for  the 


benefit  of  all  bis  creditors,  is  not 
void  within  the  meaning  of  the 
7  Geo.  4.  c.  57*  s.  S2.  Dubitante,  Al- 
derson,  B.  Davies  v.  Acocks^  2  Cr., 
Mee.,  &  Ros.  461. 

9.  An  insolvent  person  being  in 
prison  endeavoured  to  make  terms 
with  his  creditors,  they  proposing 
that  he  should  execute  a  compo- 
sition deed  for  their  benefit,  which 
he  at  first  refused.  Subsequently  a 
letter  was  written  by  an  agent  of 
the  creditors,  stating  that  they 
would  not  consent  to  his  discharge, 
and  that  he  must  either  execute  an 
assignment  or  be  made  a  bankrupt. 
The  insolvent,  after  taking  three 
days  to  deliberate  upon  it,  with 
great  reluctance  executed  Uie  as- 
signment. Held,  that  this  was  not 
a  voluntary  conveyance  within  the 
above  section  of  the  insolvent  act. 
Davies  v.  Acoch,  2  Cromp.  &  Ros. 
461. 


WAGES. 

Under  the  6  Geo.  4.  c.  16.  s.  48. 
it  is  not  requisite  to  prove  a  hiring 
for  a  year  certain ;  but  it  must  be 
something  more  than  a  mere  hiring 
by  the  week ;  ex  parte  Skinner, 
Mont.  &  Bli.  417*  corrected.  Ex 
parte  Collier,  4  Dea.  &  Ch.  520. 

See  Certificate,  1. — Servants. 


WARRANT. 

1.  Where  a  warrant  is  issued 
against  a  bankrupt  for  non-compli- 
ance with  an  order  of  the  Court, 
and  the  warrant  is  lost,  the  Court 
will  renew  the  warrant  or  grant  a 
copy  of  it  as  a  matter  of  course. 
Ex  parte  Gilesy  3  Dea.  &  Ch.  620. 

2.  A  commissioner's  warrant,  di- 
rected «  To  J.  A.  and  W.  S.,  our 
messengers  and  their  assistants," 
does  not  justify  the  apprehension 
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WARRANT— <»ii/i»«ei. 


of  the  bankrupt  by  any  one  not  in 
thepresence,  actual  or  constructive, 
of  J.  A.  or  W.  S. ;  and  therefore  B., 
who  is  an  assistant  of  W*  S.  in  his 
business  of  a  sheriff's  officer,  is  not 
justified  in  apprehending  the  bank- 
rupt in  the  absence  of  W.  S.  and 
J.  A.,  though  he  has  the  warrant  in 
his  possession.  JRm:  ▼•  WhaUey^ 
7  Carr  &  Pay.  245. 

S.  Held  also,  if  B«,  in  attempting 
to  take  the  bankrupt,  be  struck 
down  by  him  with  a  stone,  and  in 
a  struggle  which  ensued  have  part 
of  his  nose  bitten  off  by  the  bank-* 
rupt,  this,  if  death  ensue  luB.,  would 
be  manslaughter  only.    lb.  id. 


WIFE'S  PROPERTY. 

L  The  Court  can  order  the  wife 
an  allowance  out  of  real  estates.  A 
reference  may  be  made  to  the  re- 
gistrar to  report  as  to  amount.  The 
Court  can  itself  decide  the  amount. 
The  whole  income  is  not  to  be  given, 
200^  out  of  2472.,  or  175/.  out  of 
225/i,  is  a  fair  allowance ;  order  made 
from  date  of  fiat.  Ex  parte  Thomp^ 
Mon  v,  CkUefy  2  Mont.  &  Ayr.  505. 

2.  By  will  the  father-in-law  of  the 
bankrupt  gave  4,000/.  in  trust  for 
his  daughter  for  life,  to  her  sepa- 
rate use,  then  to  the  bankrupt  for 
life,  and  then  to  the  issue  of  the 
marriage.  The  will,  reciting  that 
the  bankrupt  was  indebted  to  the 
testator  6,000/.  on  bond,  declared 
that  so  much  of  the  debt  on  the 
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bond  as  remained  unpaid  in  the  tes- 
tator's life-time  shouldgoin  redemp- 
tion and  satisfaction  of  the  above 
bequest  of  4,000/.  Prior  to  the 
bankruptcy,  and  subsequently,  by 
means  of  dividends  from  his  estate, 
l,06d/.,  part  of  the  6,000/.  bond 
debt,  was  paid  off  and  invested  in 
the  funds.  By  the  terms  of  a  de- 
vise the  interest  of  a  sum  was  pay** 
able  to  a  bankrupt  for  life,  remainder 
to  his  children;  the  trustees  (of 
which  the  bankrupt  was  one)  were 
authorized  to  lend  the  principal  to 
the  bankrupt  firm,  which  they  did : 
On  bankruptcy  and  proof  against 
the  firm,  Held,  the  dividend  on  the 
proof  should  be  invested  in  stock, 
the  interest  of  which  was  to  accu- 
mulate in  the  first  instance  till  the 
principal  sum  was  made  good  again. 
£x  parte  King^  2  Mont.  &  Ayr.  410. 

3.  Furniture,  the  separate  pro- 
perty of  the  wife,  does  not  pass  to 
the  assignees  under  a  fiat  against 
the  husband.  Ex  parte  J^kMan 
2  Mont.  &  Ayr.  S65. 

4.  On  petition  of  the  assignees 
claiming  to  be  entitled  to  the  in« 
terest  of  the  1,069/L,  the  wife  being 
dead,  Held  (Sir  J.  Cross  diss.)  that, 
until  the  4,000/.  should  be  made  up, 
the  1,069/.  should  accumulate ;  after 
which  the  assignees. were  declared 
entitled  to  the  interest  for  the  bank- 
rupt's life.  Ex  parte  Younp^  4  Dea. 
&  Ch.  645. 

See  Proof  56  to  59.— Peopbbtt 
PASSING  TO  Assignees,  IS,  14. — 
Reputed  Ownership,  54. 
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APPENDIX    A. 

{Rrferred  io  in  page  83,  ante.) 


There  have  been  three  cases,  viz.  ex  parte  Wardell  and 
ex  parte  Hercy,  Cooke,  181,  and  ex  parte  Badger,  4  Ves* 
165,  from  which  it  has  been  supposed  that  a  mortgagee, 
when  the  security  is  insufficient,  is  not  entitled  to  apply 
the  proceeds  first  to  the  payment  of  the  interest  accrued 
subsequent  to  the  fi&t.     How  far  the  cases  warrant  this 
doctrine,  and,  if  they  did,  how  far  it  is  tenable,  the  cases 
themselves,  and  a  moment's  consideration  of  the  principle, 
will  determine.    Extracts  of  the  cases  from  the  books  at 
^  the  Bankrupt  Office  are  subjoined.     As  to  the  principle,  it 
seems  sufficient  to  say,  that  a  creditor,  who  has  a  security, 
where  one  debt  is  proveable  and  the  other  is  not  proveable, 
has  always  been  supposed  to  be  entitled  to  apply  his  secu- 
rity to  the  debt  which  he  cannot  prove ;   and  it  seems 
extraordinary  to  have  been  supposed,  if  it  ever  were  sup- 
posed, that  a  mortgagee  was  to  be  in  a  worse  situation 
because  his  security  was  insufficient. 

"  Thursday,  29th  March  1787. 
<*  Lard  ChanceUar, — Whereas  James  Wardell,  a  mortgagee 
of  the  said  bankrupt's  estate,  did  prefer  his  petition  to 
me,  showing  that  the  said  bankrupt,  being  indebted  to  the 
petitioner  in  the  several  sums  of  700^  and  200/.,  did,  for 
securing  the  repayment  thereof,  with  lawful  interest  for  the 
same,  duly  surrender  certain  copyhold  premises  to  the  use 
and  behoof  of  the  petitioner,  by  way  of  mortgage,  for  the  said 
sums  of  700/.  and  200/.,  and  interest,  to  the  petitioner  as  afore- 
said ;  that  a  commission  was  issued  against  Dyer ;  that  the 
said  mortgaged  premises  were  an  insufficient  security  for  the 
Vol.  II.  [a] 
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said  principal  monies  and  tlie  interest  due  thereon,  and,  if 
sold,  would  not  produce  sufficient  to  satisfy  the  same ;  and 
therefore  praying,  that  the  mortgaged  premises  be  sold,  and 
that  the  money  arising  thereby  might  be  ordered  to  be  paid 
to  the  petitioner  towards  satisfaction  of  the  principal  money 
and  interest  due  and  to  grow  due  on  the  said  mortgage, 
together  with  the  petitioner's  costs,  and  that  the  petitioner 
might  be  at  liberty  to  prove  the  remainder:  Now,  upon 
hearing  the  said  petition  and  the  affidavit  of  James  Wardell 
read,  and  upon  hearing  what  was  alleged  by  the  counsel  for 
the  said  petitioner,  no  person  appearing  for  the  assignees, 
I  do  order,  that  it  be  referred  to  the  commissioners  to  take 
an  account  of  the  principal  and  interest  due  to  the  petitioner, 
and  to  tax  him  his  costs,  and  that  the  commissioners  do,  on 
taking  such  account,  distinguish  what  interest  incurred  after 
the  bankruptcy  of  the  said  John  Dyer :  And  I  do  order,  that 
the  estate  be  sold,  before  the  said  commissioners,  under  the 
said  commission,  and  that  the  monies  to  arise  from  the  sale 
be  applied  in  payment  of  what  shall  be  so  found  due  to  the 
petitioner  for  principal  and  interest  and  costs  ;  and  in  case 
the  same  shall  be  insufficient  for  the  payment  of  the  prin- 
cipal, and  of  the  interest  to  the  time  of  the  bankruptcy, 
and  also  of  the  costs,  let  the  petitioner  be  admitted  a  cre- 
ditor under  the  said  commission  for  the  deficiency  of  what 
shall  be  found  due  to  him  for  principal  and  interest  to  the 
time  of  the  bankruptcy  only,  and  for  his  costs,  and  be  paid 
a  dividend  or  dividends  in  respect  thereof  rateably  and  in 
equal  proportion  with  the  rest  of  creditors  seeking  relief 
under  the  said  commission,  but  so  as  not  to  disturb  any 
dividend  already  made." 

«*  Saturday,  10th  November  1792. 

*'  In  the  matter  of  James  West,  a  bankrupt,  the  petition 

of  Hercy  and  Bird  showeth,  that  James  West  was  indebted 

to  them,  by  mortgage  to  Chambers  in  trust  for  the  peti* 

tioners,  of  all  that  piece  or  parcel  of  ground,  &c.  now  in 

the  occupation  of Osborne ;  that  Chambers  assigned  the 
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legal  interest  in  the  premises  to  the  petitioners ;  that  West 
assigned  to  the  petitioners,  as  further  security,  a  bond 
from  one  Hoissard;  the  petitioners,  about  the  year  ITSl, 
entered  into  possession  of  the  said  mortgaged  premises,  and 
have  been  since  in  the  receipt  of  the  rents  and  profits 
thereof;  that  on  or  about  the  Slst  day  of  May  178S  a  com- 
mission of  bankrupt  was  issued  against  West;  that  the  pro- 
perty of  West  being  wholly  in  the  East  Indies,  nothing  was 
collected  until  very  lately,  when  a  remittance  came  to  the 
assignees,  and  on  the  24*th  day  of  July  1792  a  dividend  of 
1  Ss.  in  the  pound  was  declared ;  that  there  is  now  due  to 
the  petitioners,  for  principal  and  interest,  the  sum  of  1,640/. 
or  thereabouts ;  and  therefore  praying,  that  the  said  mort- 
gaged premises  might  be  sold,  and  that  what  should  arise 
from  the  sale  thereof,  afler  deducting  the  expenses  of  the 
said  sale  and  the  costs  of  this  application,  might  be  paid  to 
the  petitioners  in  satisfaction  of  their  said  debt,  so  far  as 
the  same  would  extend,  and  that  the  petitioners  might 
be  at  liberty  to  prove  the  remainder  of  their  said  debt 
under  the  commission:  Whereupon  the  counsel  for  the 
petitioners  and  also  for  the  assignees  being  heard,  We  do 
order,  that   the    commissioners   take  an  account  of  the 
principal  and  interest  due  to  the  petitioners,  and  to  tax 
them  their  costs,  and  also  an  account  of  the  rents  and 
profits  of  the  mortgaged  premises  received  by  the  peti- 
tioners; in  taking  of  which  last-mentioned  account  the 
commissioners  are  to  make  unto  the  petitioners  all  just 
allowances:  And  we  do  further  order,  that  the  commis- 
sioners do,  in  taking  the  account  of  principal  and  interest, 
distinguish  what  interest  accrued  after  the  bankruptcy  of 
the  said  James  West :  And  we  do  further  order,  that  the 
said  mortgaged  premises  be  sold,  and  that  the  monies  to 
arise  from  the  sale  be  applied  in  payment  of  what  shall  be 
found  due  to  the  petitioners  for  principal,  interest,  and 
costs ;  and  in  case  the  same  shall  be  insufficient  for  the  pay- 
ment of  the  principal,  and  of  the  interest  to  the  time  of 
the  bankruptcy,  and  also  of  the  costs,  let  the  petitioners  be 
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admitted  creditors  for  the  deficiency  of  what  shall  be  found 
due  to  them  for  principal  and  interest  to  the  dme  of  the 
bankruptcy  only,  and  for  their  costs^  and  be  paid  a  dividend 
or  dividends  in  respect  thereof,  rateably  and  in  equal  pro- 
portion with  the  rest  of  the  creditors  of  the  said  bankrupt 
seeking  relief  under  the  said  commission. 

Ja.  Eyre,  C.  S. 

W.  H.  ASHURST,  C.  S." 


S&4W.  4s  0.84.  S.9. 

**  And  whereas  the  office  of  clerk  of  the  inrolments  in 
bankruptcy  is  by  the  said  recited  act  (2 &  S  W.  4.  c.  111.) 
also  directed  to  cease  as  therein  specified,  but  power  to 
re-appoint  to  the  said  office  is  given  by  the  act  next  herein 
mentioned ;  be  it  enacted,  that  the  said  office  shall  and  may 
continue  and  be  in  force,  and  that  fit  and  proper  persons 
may  be,  from  time  to  time,  appointed  to  the  same,  with  all 
the  powers,  authorities*  duties,  fees,  rights,  and  privileges 
given  to  or  imposed  upon  the  said  office  by  an  act  passed 
in  the  second  and  third  years  of  the  reign  of  his  present 
Majesty,  intituled  '  An  act  to  amend  the  laws  relating  to 
bankrupts  ;*  any  thing  in  the  said  first-recited  act  to  the 
contrary  thereof  notwithstanding." 
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5  &  6  Gul.  IV.  Cap.  29. 

An  Act /or  investing  in  Government  Securities  a  portion  of 
the  cash  hfing  unemployed  in  the  Bank  of  England  be- 
longing to  bankrupts  estates^  and  applying  the  interest 
tkereon  in  disekarge  of  the  expences  of  the  Court  of  Bank- 
rvptcyy  and  for  the  relirf  of  the  suitors  in  the  said  Court; 
and  for  removing  doubts  as  to  the  extent  of  the  powers  €fthe 
Court  of  Review  and  of  the  Subdivision  Courts, 

I9lst  August  18S5.] 

W  HERE  AS  by  an  act  passed,  in  the  first  and  second  years 
of  the  reign  of  his  present  Majesty,  intituled  "  An  act  to  i&ow.4.c5g. 
establish  a  Court  in  Bankruptcy,"  k  was  enacted,  that  it 
should  be  lawful  for  his  M^esty,  his  heirs  and  successors,  to 
establish  a  court  of  judicature,  which  should  be  called  ^<  The 
Court  ^  of  Bankruptcy,"  and  to  appoint  judges,  commis- 
sioners, and  other  ofHoers  of  the  said  court;  and  that  it 
should  be  lawful  for  the  lord  chancellor  to  choose  official 
assignees  to  act  in  all  bankruptcies  prosecuted  in  the'^said 
court,  and  to  collect  the  effects  of  bankrupts,  and  to  pay  the 
proceeds  thereof  into  the  bank  of  England  to  the  credit  of 
the  accountant  general  of  the  high  court  of  chancery,  subject 
to  the  order  of  the  lord  high  chancellor,  or  the  said  court  or 
any  judge  thereof,  as  therein  mentioned  ;  and  it  was  further 
enacted,  that  certain  fees  and  sums  of  money  specified  in  the 
said  act  should  be  received  by  the  lord  chancellor's  secretary 
of  bankrupts,  and  paid  by  him  into  the  bank  of  England^  to 
the  credit  of  the  said  accountant  general,  to  an  account  to 
be  intituled  <<The  secretary  of  bankrupts  account,"  and  that 
Vol.  II.  '  *   [b]. 
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there  should  be  paid  out  of  the  monies  standing  to  that 
account  certain  yearly  sums  specified  in  the  said  act  as  and 
for  salaries  to  the  judges  and  other  officers  of  the  said  court 
for  the  time  being ;  and  it  was  further  enacted  by  the  said 
act,  that  certain  annuities,  the  amount  thereof  to  be  ascer- 
tained and  certified  as  in  the  said  act  is  mentioned,  should 
be  respectively  paid  to  the  patentee  for  the  execution  of  the 
laws  and  statutes  concerning  bankrupts,  to  certain  persons 
then  acting  as  commissioners  of  bankrupt  in  London^  and 
to  certain  officers  of  the  lord  chancellor  and  of  the  high 
court  of  chancery  mentioned  in  the  said  act,  in  lieu  of  and  as 
co9ipensation  for  certain  fees  and  emoluments  accustomed 
to  .be  received  by  them,  and  which  would  by  the  provisions 
of  the  said  act  be  wholly  discontinued  and  abolished,  out  of 
the  monies  and  securities  standing  to  an  account  to  be 
•pened  by  the  said  accountant  general,  to  be  intituled  '*  The 
secretary  of  bankrupts  compensation  account;**  and  that 
certain  fees  and  sums  of  money  specified  by  the  said  act 
should  be  paid  by  the  said  official  assignees  into  the  bank  of 
Engkmd  to  the  credit  of  the  said  accountant  general,  to  be 
carried  to  the  said  accounts  respectively :  And  whereas  his 
M%eaty  did,  by  virtue  and  in  pursuance  of  the  said  act» 
establish  the  said  court  of  bankruptcy,  and  did  appoint 
judges  and  commissionerB  and  registrars  and  deputy  regis- 
trars of  the  said  court :  And  whereas  official  assignees  have 
been  chosen  by  the  lord  chancellor  to  act  in  bankruptcies  as 
aforesaid :  And  whereas  the  amount  of  certain  annuities  have 
been  duly  ascertained  and  certified,  in  pursuance  of  the  said 
ac^  to  be  due  and  payable  to  the  persons  therein  mentioned, 
in  lieu  of  the  fbes  and  emoluments  aforesaid :  And  whereas 
an  account  has  been  opened  in  the  bank  of  England  by  the 
said  accountant  general,  intituled  ^  The  secretary  of  bank* 
rupts  account,"  and  another  account  has  been  opened  in  the 
bank  of  England  by  the  said  accountant  general,  intituled 
*^  The  secretary  of  bankrupts  compensation  account :"  And 
whereas  the  said  official  assignees  have  paid  into  the  bank  of 
England  in  the  name  of  the  said  accountant  general  divers 
large  sums  of  money^  which  have  been  placed  to  the  credit 

U 


APPENDIX-  vii 

of  the  several  bankrupts  estates :  And  whereas  there  now  is 
and  has  been  for  a  long  time  a  very  large  sam  of  money 
belonging  to  bankrupts  estates,  or  to  suitors  in  matters  of 
bankruptcy,  standing  in  the  name  of  the  said  accountant 
general,  which  lies  dead  and  unemployed  in  the  said  bank  of 
England:  And  whereas  it  was  necessary  for  the  said  ac- 
countant general  to  appoint  certain  persons  to  act  as  clerks 
in  the  performance  and  execution  of  the  duties  imposed  upon 
him  by  the  said  act ;  but  no  provision  is  made  by  the  said 
act  for  the  salanes  of  the  said  clerks  and  the  other  expences 
necessarily  inddent  to  the  performance  of  the  said  duties, 
other  than  out  of  certain  fees  directed  to  be  paid  to  the  chief 
registrar  of  the  said  court:  And  whereas  the  business  arising 

9 

from  the  duties  imposed  upon  the  said  accountant  general 
by  the  said  act  is  gradually  increasing,  and  the  present 
establishment  of  clerks  iis  likely  to  become  inadequate  to 
transact  the  same  with  that  accuracy  and  despatch  which  is 
necessiary  for  the  public  service :   And  whereas  the  payment 
of  the  fees  authorized  by  the  said  act,  or  a  part  thereof,  will 
.  become  unnecessary,  and  die  same  may  be  discontinued  if 
another  fund  is  provided  for  the  payments  now  made  out  of 
the  said  fees  by  the  authority  of  die  mid  act  t  Be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  pariiament  assembled,  and  by 
the  authority  of  the  same,  that  out  of  the  cash  belonging  to  ^^^  ot  the 
the  estates  of  bankrupts,  or  to  suitors  in  matters  of  bank-  bank  belonirinit 
ruptcy,  that  now  lied  or  shall  hereafter  lie  dead  and  unin-  ^^  bankrupts 
vested  on  securities  in  the  bank  of  England^  in  the  name  of  carried  to  an 
the  said  aceountant  general,  or  of  the  accountant  in  bank-  ^unt  to  be 

^  called  «<  The 

ruptcy  hereafter  mentioned,  any  sum  or  sums  not  exceeding  bankruptcy 
in  the  whole  the  sum  of  three  hundred  thousand  pounds  shall  *^^d«»ount.»' 
and  may,  by  virtue  of  any  order  or  orders  of  the  lord  high 
chancelior  to  be  made  for  that  purpose,  from  time  to  time  be 
placed  out  in  one  entire  sum  or  in  parcels,  in  the  name  of  the- 
said  accountant  general  or  of  the  said  accountant  in  bank- 
ruptcy, after  the  appointment  of  the  said  last-mentioned  ao* 
countant,  on  such  government  or  parliamentary  securities  as 
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in  and  by  such  order  or  orders  shi^  be  directed ;  and  such 
securities  shall  be  carried  to  an  account  to  be  intituled  **  The 
•bankruptcy  fund  account,"  subject  to  such  rules  and  orders 
as  the  lord  high  chancellor  shall  think  fit  to  prescribe  for  the 
purposes  herein  mentioned. 

II.  And  whereas  the  monies  And  securities  standing  to  the 
credit  of  the  said  account,  intituled  *'  The  secretary  of  bank- 
rupts compensation  account,"  were  in  the  month  of  August 
one  thousand  eight  hundred  and  thirty-four  iound  inadequate 
to  meet  the  seyeral  payments  then  due  and  payable  thereout, 
and  the  sum  of  two  thousand  four  hundred  pounds  was,  on 
i^lication  to  the  lords  commissioners  of  his  Majesty's 
treasury,  then  advanced  and  paid  by  them,  through  the 
lord  ohaBcellor*s  secretary  of  bankrupts,  into  the  bank  of 
England  to  the  credit  of  the  said  account,  for  the  purpose  of 
enabling  the  several  payments  then  due  to  be  paid  and  dis- 
charged to  the  parties  entitled  thereto;  but  no  power  or 
authority  exists  under  the  provisions  of  the  said  first-recited 
act,  or  otherwise,  for  the  rejNiyment  of  such  sum  out  of  the 
monies  and  securities  standing  to  the  credit  of  the  said  ac- 
count ;  be  it  therefore  enacted,  that  it  shall  be  lawful  for  the 
lord  high  chancellor  to  order  that  the  said  sum  of  two  thou- 
sand four  hundred  pounds  so  advanced  and  paid  by  the  lords 
commissioners  of  his  Mijest^s  treasury  to  the  credit  of  the  said 
account,  intituled  '<  The  secretary  of  bankrupts  compensation 
account,"  shall  be  repaid  out  of  the  monies  and  securities 
which  now  are  or  hereafter  may  be  standing  to  the  credit  of 
sueh  account,  and  the  same  shall  be  repayable  and  repaid 
accordingly,  and  until  so  repaid  be  considered  a  charge  on 
such  account ;  any  thing  in  the  said  first-recited  or  other  act 
or  acts  contained  to  the  contrary  notwithstanding. 

III.  And  whereas  from  the  increased  amount  of  the  funds 
belonging  to  bankrupts  estates,  and.  the  large  number  of 
accounts  to  which  such  funds  belong,  and  which  are  daily 
augmenting^  it  appears  that  such  funds  and  such  accounts 
cannot  be  properly  protected  and  managed  by  the  said  ac- 
countant general  of  the  high  court  of  chancery,  and  it  is 
expedient  therefore  that  an  ofiicer  experienced  in  and  con- 
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versant  with  the  mode  of  keeping  aecounts,  to  be  cailed'  *<  The 
aecountant  in  bankpuptcy,"  shall  be  forthwith  appointed  to 
superintend  and  control  the  care  and  management  of  the  said 
^nds ;  be  it  therefore  enacted,  that  it  shall  be  lawful  for  the- 
lord  high  chancellor  for  the  time  being  to  nominate  from  time- 
to-  time  as  occasion  may  require  some  fit  and  proper  person 
to  be  the  accountant  in  bankruptcy ;  which  officer  so  to  be 
appointed  shall  hold  his  office  during  good  behaviour,  not- 
withstanding the  demise  of  his  Majesty,  or  any  of  his  heirs  or 
successors :  Provided  always,  that  it  shall  be  lawful  for  the 
lord  high  chancellor  by  any  order  to  remove  any  such  officer 
for  some  sufficient  reason  to  be  in  sucb  order  expressed. 

IV.  And  be  it  further  enacted,  that  at  any  time  after  the   Bankrupts 
appointment  of  the  said  accountant  in  bankruptcy  it  shall  and  ^J|^rred1nto 
may  be  lawful>  for  the  lord  high  chancellor,  by  any  general  or  the  name  of  tlie' 
other  order  op  orders,  to  direct  that  the  whole  or  any  part  of  banlmiptey'^ 
tiie  cash,  funds,  or  securities  belonging  to  bankrupts  estates 
or  to  suitors  in  matters  of  bankruptcy,  and  then  standing  in 
the  name  or  to  the  credit  of  the  said  accountant  general  of 
the  high  court  of  chancery  at  the  bank  of  England,  to  the 
credit  of  any  bankrupt's  estate,  or  of  any  assignee  or  assignees 
of  such  estate,  or  in  the  matter  of  any  bankruptcy,  be  forth- 
with paid  and  transferred  into  the  name  and  to  the  credit  of 
the  said  accountant  in  bankruptcy ;  and  all  such  payments  or 
transfers  as  now  are  op  heretofore  have  been  made  into  the 
bank  in  the  name  or  to  the  credit  of  the  accountant  general 
of  the  high  court  of  chancery  in  matters  of  bankruptcy  shall^ 
from  and  after  the  appointment  of  the  said  accountant  in 
bankruptcy,  be  made  in  the  name  or  to  credit  of  the  said 
accountant  in  bankruptcy ;  and  all  cash,  funds,  or  securities 
to  be  so  paid  or  transferred  as  aforesaid  shall  be  subject  to 
such  and  the  like  provisions,  regulations,  rules,  and  orders  as 
the  same  are  or  would  have  been  subject  to  if  paid  or  trans- 
ferred in  the  name  or  to  the  credit  of  the  said  accountant 
general  of  the  court  of  chancery,  except  as  the  same  may  be 
altered  by  this  aet,  or  any  rule  or  order  to  be  made  by  the 
lord  high  chancellor  in  respect  of  the  same. 

V.  And  M'hercas  by  an  act  passed  in  the  sixth  year  of  the  So  much  of 
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as  directs  tiw  reign  of  hi*  late  Miyesty  King  George  the  Fourth,  iatilided. 
^S^mS  ST  "  An  act  to  amend  the  laws  relating  to  hankrupts,'*  it  i» 
investment,  &c  amoDgst  Other  things  enacted,  that  the  assigneeB  shall  file  a 
dividends,  re-  oeftificate  in  the  office  of  the  loid  chancdlor'a  secietary  of 
f^*'^  hankrupta^  containing  an  account  of  the  names  of  creditors  to 

whom  undaimed  dividends  are  due;,  and  of  the  amount  of 

such  dividends ;  and  power  is  thereby  given  for  the  investnuent 

of  such  dividends ;  and  after  the  expiration  of  three  years  the 

lord  chancellor  is  empowered  to  order  the  same  to  be  divided 

amoi^t  and  paid  to  the  other  eredito»  in  mamer  thereiB 

mentioned;  be  it  enacted,  that  so  much  of  the  said  act  as 

directs  the  filing  of  the  said  certificate,  and  the  investment* 

division,  and  payment  of  such  unclaimed  dividends,  be  and 

the  same  is  hereby  repealed. 

Unckimed  VI.  And  be  it  further  enacted,  that  aU  dividends  un- 

ndd^to  ^e^    claimed  as  herein-after  mentioned,  and  also  any  undivided 

bank  to  the  ere-  surplus  of  a  bankrupt's  estate^  over  and  above  the  amount 

gcnersTor'whlm  ^^^Y  directed  to  be  divided  amongst  the  creditors  of  any 

appointed,  to       bankrupt,  shall  be  paid  into  the  bank  of  Engltmd  to  the 

in  bankruptcy,     credit  of  the  accountant  general  of  the  high  court  of  chan<r 

eery,  or  of  the  accountant  in  bankruptcy,  when  such  last* 
mentioned  officer  shall  have  been  appointed,  to  be.  carried 
to  an  account  to  be  intituled  "  The  unclaimed  dividend 
account,"  sulgeet  to  the  order  of  the  lord  high  chancellor* 
or  of  the  court  of  review  in  bankruptcy,  or  of  any  oommia- 
sioner  of  the  said  court,  for  the  payment  thereout  of  any 
dividend  or  dividends  due  to  any  creditor  or  creditors,, 
and  subject  also  to  the  order  of  the  lord  chancellor  for  the 
laying  out  and  investment  thereof  in  the  purchase  of  govern- 
ment or  parliamentary  securities,  which  securities  shall  be 
carried  to  the  before-mentioned  account  to  be  intituled 
«  The  bankruptcy  fund  account,"  and  shall  be  subject  to 
such  rules  and  regulati<ms  as  the  said  lord  chancellor  shall 
direct :  Provided  always,  that  any  order  of  any  commissioner 
for  payment  of  any  lUvidend,  under  the  provisions  aforesaid, 
shall  be  subject  to  appeal  to  the  said  court  of  review. 
How  nndaimcd  VII.  And  be  it  further  enacted,  that  if  any  assignee  under 
the  bjuads  of  ^^  ^"^  Commission  of  bankrupt  or  fiat  in  bankruptcy  now  issued 
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or  hereafter  to  be  iBsued  shall  have,  either  in  his  own  hands,  anignees  to  be 
or  at  any  bankers,  or  otherwise  subject  to  hb  order  or  dis-    "l^^'*^ 
position,  or  shall  know  that  there  is  or  are  in  the  hands  or 
subject  to  the  order  and  disposition  of  himself  and  any  co- 
assignee  or  co-assignees,  or  of  any  or  either  of  them,  any 
unclaimed  dividend  or  dividends  amounting  in  the  whole  to 
the  sum  of  twenty  pounds,  or  any  such  undivided  surplus  as 
aforesaid  amountnig  to  the  sum  of  twenty  pounds,  such 
assignee  shall,  as  to  any  such  now  existing  unclaimed  divi* 
dend  or  dividends,  ^vithin  one  year  after  the  passing  of  this 
act,  and  as  to  aaj  future  dividend  or  dividends  within  three 
(calendar  months  next  after  the  expiration  of  one  year  from 
the  time  of  the  declaration  and  order  of  payment  of  such 
futore  dividend  or  dividends,  either  pay  the  same  to  the 
creditor  or  creditors  or  other  the  person  or  persons  entitled 
to  the  same  respectively,  or  cause  a  certificate  thereof  re- 
spectively to  be  filed  in  ihe  office  of  the  lord  chancellor's 
secretary  of  bankrupts,  containing  a  full  and  true  account 
of  the  name  or  names  of  the  creditor  or  creditors  to  whom 
such  unclaimed  dividend  or  dividends  is  or  are  respectively 
due,  and  of  the  amount  of  such  dividend  or  dividends  re- 
spectively;'and  shall  in  like  manner,  as  to  any  such  now 
existing  tindivided  surplus  as  aforesaid,  within  one  year  after 
the  passing  of  this  act,  and  as  to  any  such  future  undivided 
surplus  as  aforesaid  within  three  calendar  months  next  after 
the  expiration  of  one  year  after  the  final  declaration  of  divi- 
dends, cause  a  certificate  stating  the  full  and  true  amount  of 
such  surplus  to  be  filed  in  the  office  of  the  said  secretary  of 
bankrupts ;  and  every  certificate  to  be  filed  as  aforesaid  shall 
be  signed  by  the  assignee  or  assignees  filing  the  same ;  and 
every  assignee  who  shall,  according  to  the  provisions  of  this 
act,  be  bound  to  file  such  certificate  as  aforesaid,  and  who 
shall  make  default  in  filing  the  same,  shall  be  charged,  in 
account  with  the  estate  of  the  bankrupt,  with  interest  upon 
the  amount  of  such  unclaimed  dividend  or  dividends  or 
undivided  surplus  as  aforesaid,  to  be  computed  from  the 
time  at  which  such  certificate  is  hereby  required  to  be  filed, 
at  the  rate  of  five  pounds  /Mr  eetUum  per  annumy  for  such 
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tiilie  as  he  shall  thenceforth,  either  solely  or  together 
any  co-assignee  or  co-assignees,  or  other  person  or  persons,- 
retain  such  dividend  oi^  diridends  or  undivided  surplus,  ai 
the  case  may  be,  and  also  with  such  further  sum  as  the  lord 
chancellor  or.  the  court  of  review  shall  direct,  not  exceeding 
iu  the  whole  at  the  rate  of  twenty  pounds  per  centum  per 
annum^  to  be  computed  from  the  time  aforesaid ;  and  every 
assignee  shall,  within  one  year  next  after  the  filing  of  any 
such  certificate  as  aforesaid^  pay  or  cause  to-be  paid  into  the 
bank  of  England  to- the  name  of  the  accountant  general  of 
the  high  court  of  chancery,  or  of  the  accountant  in  bank- 
ruptcy, when  such  last^mentioned  officer  shall  have  been 
i4>pointed,  to  be  carried  to  the  sud  account  to  be  intituled 
</  The  unclaimed  dividend  account,"  the  Ml  amount  of  the 
unclaimed  dividends  mentioned  in  such  certificate,  or  so 
much  thereof  as  shall  not  have  been  then  paid  to  the  credi* 
^r  or  creditors  or  other  person  or  persons  entitled  thereto, 
and  also  the  full  amount  of  such  undivided  surplus  as  afore* 
said ;  and  if  any  assignee  shall  make  default  in  such  payment 
it  shall  be  lawful  for  the  lord  chancellor  or  the  said  court  of 
review,  on  petition  or  otherwise,  to  order  that  such  sum  or 
sums  be  forthwith  paid  into  the  bank  of  England  in  manner 
aforesaid,  together  with  such  further  sum  to  be  charged  on 
such  assignee  or  assignees,  or  other  party  op  parties  per* 
sonally,  as  to  the  said  lord  chuicellor  or  to  the  said  court 
may  seem  fit,  not  exceeding  at  and  aftev  the  rate  of  twenty 
pounds  per  centum  per  annum  on  the  sum  or  sums  so  with- 
held, to  be  computed  from  the  filing  of  such  certificate  up  to 
the  time  of  payment  of  such  sum  or  sums,  and  also  to  make 
such  further  order  as  to  costs  as  the  justice  of  the  case  shall 
seem  to  sequire ;  provided  always,  that  no  such  certificate  as 
aforesaid  of  any  unclaimed  dividend  or  dividends  shall  be 
filed  until  the  expiration  of  one  year  after  the  declaration 
and  order  for  payment  of  such  dividend  or  dividends. 
Certificates  to  VIII.  And  be  it  further  enacted,  that  the  said  accountant 

*!*  P^^"^  *^^  general  in  chancery  or  the  said  accountant  in  bankruptcy, 
duction  of  which  as  the  case  may  be,  shall,  on  the  application  of  an  y  assignee 
shdl  rccci"^  the  ^^  assignees,  give  to  him  or  them  a  certificate  or  certificates 
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stating  the  amount  of  any  sum  or  sums  of  money  which  he  sums  therein 

or  they  may  be  desirous  of  paying  into  the  bank  of  England    j^  r^iptefor 

under  the  provisions  aforesaid;   and  on  the  production  of  thesame^ 

such  last-mentioned  certificate  or  certificates  the  governor 

and  company  of  the  bank  of  England  shall  receive  the  sum 

or  sums  therein  mentioned,  and  give  a  receipt  or  receipts  for 

the  same,  and  shall  forthwith  carry  the  same  to  the  credit  of 

the  said  accountant  general  or  the  accountant  in  bankruptcy, 

as  the  case  may  be,   to  the  said  account  intituled  '<  The 

unclaimed   dividend  account;"    and   every  such  certificate 

and  receipt  shall  be  given  without  fee  or  reward. 

IX.  And  be  it  farther  enacted,  that  the  interest  and  divi-  Interest  to  be 
dends  of  all  the  securities  to  be  purchased  under  the  autho-  '•*®'^«*  ^7  ^^^ 

^  goventor  and 

rity  of  this  act  shall  from  time  to  time  be  received  by  the  company  of  the 
governor  and  company  of  the  bank  of  England,  and  be 
carried  to  an  account  to  be  intituled  **  Interest  arising  from 
the  bankruptcy  fund  account,"  to  the  credit  of  the  accountant 
general  in  chancery  or  the  accountant  in  bankruptcy,  as  the 
circumstances  may  require. 

X.  And  be  it  further*  eimcted,  that  out  of  the  interest  and  Salaries  and 
dividends  of  tiie  government  or  parliamentary  securities  to  tobewSd^uTof 
be  purchased  under  the  authority  of  this  act,  and  out  of  the  the  same  by  di- 
interest  and  dividends  of  any  government  or  parliamentary  lord  Chancellor, 
securities  to  be  hereafter  purchased  and  placed  to  the  said 

account  to  be  intituled  *'  The  bankruptcy  fund  account,'' 
there  shall  be  paid  by  the  governor  and  company  of  the 
bank  of  England,  by  virtue  of  any  order  or  orders  of  the 
lord  chancellor  to  be  made  for  that  purpose  to  the  said  ac- 
countant in  bankruptcy,  such  salary  or  yearly  sum  as  the 
lord  high  chancellor  may  by  any  order  or  orders  direct,  not 
exceeding  the  yearly  sum  of  eight  hundred  pounds,  and  also 
to  the  clerks  of  the  said  accountant  in  bankruptcy  such  sums 
by  way  of  salary  as  the  lord  chancellor  sliall  by  order  direct, 
and  also  any  further  sum  to  the  said  accountant  in  bank- 
ruptcy which  may  be  necessary  or  expedient  to  defray  the 
expences  of  stationery,  and  other  necessary  expences  of  the 
said  accountant,  if  any,  to  be  by  him  incurred  in  discharge 
of  the  duties  imposed  upon  him  by  this  act ;  such  several 


XIV 


APPENDIX. 


Lord  chancellor 
may  appoint  ad- 
ditional deriu, 
if  neoenary. 


Accountant  not 
to  retain  fees. 


Retiring  allow* 
anoe  to  Charles 
EUey. 


or  yearly  euou  before  mentioned  to  be  paid  quar- 
terly, free  of  chaiges;  the  first  quarteriy  payment  to  the 
aecoimtant  in  bankruptcy  for  the  time  being  to  commence 
from  the  day  of  his  appointment)  and  as  to  the  said  derks  to 
commence  from  the  eleventh  day  of  JoMtary  one  thousand 
dght  hundred  and  thirty-five,  or  from  such  other  day  as  may 
in  any  such  order  be  specified :  Provided  always,  that  nothing 
herein-before  contained  shall  authorise  the  lord  chancellor  to 
order  the  payment  in  any  one  year  of  any  sum  exceeding  the 
sum  of  one  thousand  pounds  for  the  payment  of  the  salaries 
of  the  said  derks,  and  the  disehaige  of  such  eiqpences  of  star 
tionery  and  other  incidental  ezpences  as  aforesaid. 

XI.  And  be  it  further  enacted,  that  it  shall  and  may  be 
lavfiil  to  and  for  the  lord  high  chancellor,  upon  the  requi- 
sition of  the  said  accountant  in  bankruptcy  for  that  purpose^ 
to  iq»point  one  or  more,  not  exceeding  five^  persons  to  be 
derks  to  the  said  accountant,  and  to  order  such  yeariy 
salaries  as  aforesaid  to  be  paid  to  them. 

XII.  And  be  it  enacted,  that  the  salaries  herein-before  pro* 
vided  shall  be  in  lieu  of  all  fees  and  emoluments  whatsoever ; 
and  that  all  such  fees  and  emoluments^  whether  for  commis* 
sion,  brokerage,  or  otherwise^  as  are  now  receivable  by  the 
said  accountant  general  of  the  court  of  chancery  in  matters 
of  bankruptcy,  shall,  from  and  after  the  appointment  of  the 
said  accountant  in  bankruptcy,  be  received  by  him,  and  paid 
into  the  bank  in  the  name  of  the  said  last-mentioned  ac- 
countant, and  be  carried  to  the  credit  of  the  said  account  to 
be  intituled  *<  Interest  arising  from  the  bankruptcy  fund  ac- 
count," and  be  applicable  to  all  the  purposes  of  the  said 
account. 

XIII.  And  whereas  Charlet  EUey^  the  chief  derk  in  the 
office  of  the  lord  chancellor's  secretary  of  bankrupts,  is  now 
of  the  age  of  seventy  years  and  upwards,  and  has  been  up- 
wards of  fifty  years  in  the  above  office,  and  from  rheumatism 
and  other  bodily  infirmities  is  become  incapable  of  giving 
full  attendance  so  as  effectually  to  discharge  the  duties 
of  the  said  office,  and  the  emoluments  of  his  said  office 
were  very  much  reduced  by  the  operation  of  the  said  fint- 
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recited  act,  aiid  tfie  said  Charlea  JBlk^  is  dedroi^s  to  be 
allowed  to  retire  from  the  said  office  by  reason  of  such  io- 
iiniiities ;  be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful  for  the  lord  high  chancellor,  upon  the  retirement  or 
removal  from  his  said  office  of  the  said  Charks  JElby,  to 
order  and  direct  that  there  shall  be  paid  to  him  doring  his 
life  such  annual  sum  not  exceeding  four  hundred  pounds  ^ler 
annum  as  to  the  said  lord  chancellor  shall  seem  fit,  such 
annual  sum  to  commence  on  the  retirement  or  removal  of 
the  said  Charlea  EU^  as  aforesaid*  and  be  payable  at  such 
time  or  tim^  as  the  said  lord  chancdlor  shall,  direct;  which 
said  annual  sum  shall  be  chargeable  upon  and  payable  out  of 
the  said  account  intituled  ^  The  secretary  of  bankrupts  com- 
pensation account*" 

XIV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  Lord  dMooeUor 
the  said  lord  hiffh  chancellor,  by  any  order  or  orders  to  be  by  ™5^^«*  mte- 

°  '    rf       .r  a    rest  from  «ectt- 

iiim  from  time  to  time  made  for  that  purpose,  to  order  and  rities  to  be 
direct  that  all  or  any  part  of  the  interest  and  dividends  to  be  ^*f«L!^  ?* 
carried  to  the  said  account  to  be  intituled  ''  Interest  arising  bankrupt**  oe- 
from  the  bankruptcy  fund  account,"  may  be  carried  over  to  ^"°** 
the  said  accounts  respectively  intituled  '<  The  secretary  of 
bankrupts  account "  and  '<  The  secretary  of  bankrupts  com- 
pensation account,"  or  either  of  them,  and  that  the  same  may 
be  applied  in  payment  or  in  part  satisfaction  of  the  annual 
and  other  sums  now  or  hereafter  to  be  chargeable  upon  and 
made  payable  out  of  the  sums  directed  to  be  carried  to  the 
said  last* mentioned  accounts  or  either  of  them,  and  also  to 
direct  that  the  salaries  and  other  sums  by  the  said  first^recited 
act  directed  to  be  chargeable  upon  or  payable  out  of  the  fees 
by  the  said  act  directed  to  be  paid  to  the  chief  registrar  of 
the  court  of  bankruptcy  may  be  paid  out  of  the  said  interest 
and  dividends,  as  the  said  lord  high  chancellor  shall  in  his 
discretion  see  fit,  so  that  the  salaries  and  other  expences  of 
the  said  court  being  provided  for  out  of  the  interest  and  divi* 
dends  to  be  raised  as  aforesaid,  the  fees  and  other  sums  by 
the  said  act  directed  to  be  paid  may  be  abolished  or  reduced 
as  the  said  lord  high  chancellor  may  find  himself  from  time 
to  time  enabled  to  aboUsh  or  reduce  the  same. 
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Sdaries  to  be  XT.  And  be  it  further  enacted,  that  it  shall  and  may  be 

days  M  the  dian-  l*wftil  to  and  for  the  aaid  lord  high  chancellor,  by  any  order 
oellor  shall  di-      or  orders,  to  direct  that  all  and  every  or  any  of  the  salaries 

by  -this  act,  or  the  annuities  by  way  of  compensation  by  the 
said  first-recited  act,  made  payable,  or  any  part  of  any  such 
salary  or  annuity,  shall  and  may  be  paid  respectively  on  such 
days  and  by  such  yearly  or  other  payments  as  in  the  said  order 
or  orders  shall  be  specified ;  and  in  case  of  the  death,  resigna- 
tion, or  removal  of  any  of  the  officers  or  persons  entitled  to 
salaries  or  annuities  as  aforesaid,  by  the  same  or  other  order 
or  orders  to  direct  that  the  proportion  ef  any  salary  or  an- 
nuity payable  as  aforesaid  which  may  become  due  to  any 
officer  or  person  as  aforesaid  between  the  time  to  wiiich  any 
such  salary  or  annuity  may  have  been  then  last  paid  or  pay- 
able and  the  time  of  any  such  death,  resignation,  or  removal, 
shall  be  paid  to  the  said  officer  or  other  person  so  resigning 
or  being  removed,  his  executors,  administrators,  or  assigns, 
or  to  the  executors  or  administraton  of  any  officer  or  other 
such  person  so  dying; 
If  the  fund  U  XVI.  And  be  it  further  enacted,  that  if  at  any  time  here- 

any  time  then      ^^^  ^^  whole  or  any  part  of  the  money  plaoed  out  in  pur- 

the  seeiurities  to  guance  of  this  act  shall  be  wanted  to  answer  any  of  the 
be  sold.  ^ 

demands  due  in  respect  of  the  said  bankrupts  estates,  then 

and  in  such  case  the  said  lord  high  chancellor  may  and 
shall  direct  the  whole  or  any  part  of  the  securities  in  which 
the  same  may  be  placed  to  be  sold  and  disposed  of,  and  the 
money  arising  from  such  sale  to  be  paid  into  the  bank  of 
England  in  the  name  of  the  said  accountant  general  in 
chancery  or  the  accountant  in  bankruptcy,  in  such  manner 
as  the  said  lord  chancellor  shall  direct,  in  order  that  the 
demands  due  in  respeet  of  the  said  bankrupts  estates  may  at 
all  times  be  fully  paid  out  of  the  common  and  general  cash 
belonging  to  such  estates. 
Securities  pur-  XVII.  And  be  it  further  enacted,  that  it  shall  be  lawful 
^^^|^J|***y  ^*  for  the  lord  high  chancellor,  by  any  order  or  orders,  to  autho- 
rize the  change  of  the  securities  to  be  purchased  pursuant  to 
this  act,  or  any  part  of  the  same. 
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XVIII.  And  to  the  end  that  no  suitor  or  suitors  of  the  said  Cash  in  the 
court  of  bankruptcy  may  be  delayed  in  payment  of  any  to  i«nkrupte°^ 
money  due  to  him,  her,  or  them,  but  that  every  one  may  re-  estates  to  be  one 
ceiye  his  or  her  full  demand  whensoever  he  or  she  shall  apply  general  cash, 
for  the  same,  in  the  most  easy  and  expeditious  way  ;  be  it 

enacted,  that  all  the  money  and  cash  now  deposited  in  the 
bank,  or  that  shall  at  any  time  hereafter  be  paid  into  or  de- 
posited in  the  bank,  on  the  account  of  bankrupts  estates  or 
in  any  matter  of  bankruptcy,  shall  be  and  be  accounted  and 
taken  to  be  one  common  and  general  cash,  and  shall  be  pro- 
miscuously issued  and  issuable  for  the  answering,  paying,  and 
clearing  the  debts  and  demands  thereon. 

XIX.  And  be  it  further  enacted,  that  out  of  the  interest  Ezpences  of 
and  dividends  of  the  said  government  or  parliamentary  secu-  ^^^^  thifaet 
rities  to  be  purchased  as  aforesttd  the  costs,  charges,  and  to  be  paid  out 
expences  of  all  proceedings  to  be  had  under  this  act  shall  be 

paid  by  the  governor  and  company  of  the  bank  of  England 
by  virtue  of  any  order  of  the  said  lord  high  chancellor 

XX.  Provided  always,  and  be  it  further  enacted,  that  if  at  if  money  not 
any  time  hereafter  the  whole  or  any  part  of  the  money  to  be  »J"ffic*«»t  ^^r 

•^  nf  s^  ^  ^^  purposes 

laid  out  in  pursuance  of  this  act  shall  be  wanted  to  answer  of  this  act,  the 
the  demand  of  any  bankrupts  or  their  creditors  or  other  per-  ^^i^  ^^'^JJ.^ 
sons  interested  therein,  and  the  stocks,  funds,  and  cash  then  ment. 
standing  in  the  name  of  the  said  accountant  general  in  chan- 
cery or  the  accountant  in  bankruptcy  to  the  several  accounts 
before  mentioned  and  created  by  this  act,  or  either  of  them, 
shall  not  be  sufficient  to  answer  and  satisfy  the  said  demands, 
then  the  same  money  taken  for  the  purposes  and  by  virtue 
of  this  act  shall  be  and  shall  be  considered  a  debt  due  from 
the  public,  and  to  such  extent  as  may  be  necessary  shall 
be  answered  and  made  good  by  parliament  accordingly. 

XXI.  And  whereas  by  the  firstly  herdn-before  recited  act  Court  in  hatvae 
it  is  enacted,  that  there  shall  be  a  chief  judge  and  three  other  ^^'^^^^^ 
judges  of  the  said  court  of  bankruptcy,  and  that  there  shall  two  judges. 

be  two  registrars  and  eight  deputy  registrars  of  the  said 
court :  And  whereas  a  vacancy  having  occurred  by  the  death 
of  one  of  such  judges,  such  vacancy  has  not  been  supplied, 
and  it  appears  that  the  duties  of  the  said  court  may  be  effec- 
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tnallj  performed  by  the  chief  judge  and  two  other  judges ; 
be  it  therefore  enacted,  that  hereafter  there  shall  be  only 
two  ju^^es  of  the  said  court  other  than  the  chief  judge ;  and 
it  also  appearing  that  upon  the  appointment  hereby  autho- 
rized being  made  of  an  accountant  in  bankruptcy,  part  of  the 
duties  now  performed  by  the  chief  registrar  of  the  said  court 
may  be  discharged  by  such  accountant,  so  that  the  duties 
now  performed  by  the  two  registrare  and  the  two  deputy 
registrars  not  attached  to  the  commissioners  of  the  said  court 
may  be  discharged  by  two  registrars  and  one  deputy  regis- 
In  the  erent  of    trar ;  be  it  therefore  enacted,  that  as  and  when  any  vacancy 
of «  rariii^mr       ^^T  occur  by  the  death,  removal,  or  retirement  of  any  one 
raemoey  to  U      of  the  said  registrars,  such  vacancy  shall  be  supplied  by  the 
S?St&~  deputy  «gto«r  acting  under  the  regbtrar  by  whose  death, 
•eting  under        removal,  or  retirement  such  vacancy  shall  occur ;  and  that 

when  any  vacancy  shall  occur  by  the  death,  removal,  or  re- 
tirement of  either  of  the  said  two  last-mentioned  deputy 
registrars,  such  vacancy  shall  not  be  supplied  so  as  to  pro- 
vide altogether  for  more  than  two  such  registrars  and  one 
such  deputy  registrar,  other  than  the  six  deputy  r^istrars 
attached  to  the  commissioners  aforesaid  ;  and  it  shall  be  lawful 
for  the  court  of  review,  when  and  as  any  such  vacancy  shall 
occur,  to  make  such  general  orders  as  to  the  duties  to  be 
performed  by  such  registrars  and  deputy  registrar  as  they 
shall  think  fit. 
AnnnAl  returns  XXII.  And  be  it  enacted,  that  within  two  months  from  the 
to  parliament,      fint  day  of  January  in  every  year  returns  shall  be  presented 

to  parliament  if  then  sitting,  and  if  not,  then  within  one 
month  after  parliament  riiall  have  assembled,  by  the  said  ac- 
countant general  of  the  court  of  chancery  or  die  accountant 
in  bankruptcy  (as  the  case  may  be),  of  the  net  amounts  at 
tile  credit  of  the  said  accountant  on  the  said  first  day  of 
Jtmuary  on  each  of  the  following  distinct  accounts,  which 
returns  shall  respectively  specify  the  amount  transferred  and 
paid  out  as  dividends,  and  the  amount  paid  by  orders  of 
court  or  of  the  judges,  and  shall  also  show  the  unappropriated 
balance  then  existing  on  each  account;  viddioei,  first,  the 
bankruptcy  fund  account ;  second,  the  interest  arising  from  the 
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bankruptcy  fund  account ;  thirds  the  unclaimed  dividend  ac' 
count ;  fourth,  the  secretary  of  bankrupts  account ;  fifth,  the 
secretary  of  bankrupts  compensation  account ;  the  fourth  and 
fifth  of  such  accounts  to  have  appendixes  attached  to  them, 
detailing  all  payments  made  from  such  accounts,  and  to 
whom  made,  and  whether  as  salaries,  compensations,  or  other 
allowances. 

XXIII.  And  whereas  by  the  said  first-recited  act  it  is  Mode  of  form- 
enacted,  that  the  six  commissioners  therein  mentioned  may  J^^  ;„  ^|JJ^f 
be  formed  into  two  subdivision  courts,  consisting  of  three  nonattendance 
commissioners  for  each  court  for  the  purposes  therem  men-  sionenofthe 
tioned ;  and  that  all  references  and  adjournments  by  a  single  division  to 
commissioner  to  a  subdivision  court  by  virtue  of  the  said  act  referred, 
shall  be  to  the  subdivision  court  to  which  he  belongs,  unless 

the  said  commissioner,  in  case  of  the  sickness  of  some  one  or 
more  of  the  commissioners  of  such  subdivision  court,  or  for 
other  sufficient  cause,  shall  think  fit  otherwise  to  direct ;  be 
it  enacted,  that  in  case  of  the  nonattendance  of  any  one  or 
more  of  the  commissioners  of  either  of  the  said  subdivision 
courts,  to  be  duly  summoned  for  that  purpose,  the  reference 
shall  not  be  of  necessity  to  the  other  subdivision  court,  but  it 
shall  and  may  be  lawful  for  the  remaining  commissioner  or 
commissioners  of  such  subdivision  court  to  call  in  and  require 
the  attendance  of  either  or  any  of  the  commissioners  of  the 
other  of  the  said  subdivision  courts,  and  that  such  commis< 
sioners  may  form  a  subdivision  court  for  the  purposes  of  the 
said  recited  act  as  fully  and  effectually  as  either  of  the 
two  subdivision  courts  so  now  authorized  to  be  formed  as 
aforesaid. 

XXIV.  And  be  it  enacted,  that  the  said  court  of  review  Power  given  to 
and  either  of  Ae  said  subdivision  courts,  and  also  any  judge  ^^I^hson" 
or  commissioner  of  the  court  of  bankruptcy,  shall  have  power  affidayits. 

to  administer  oaths  on  affidavits  to  be  sworn  before  them 
respectively  in  matters  of  bankruptcy  in  all  cases  where  the 
same  may  be  administered  by  a  master  in  ordinary  or  extra- 
ordinary of  the  high  court  of  chancery,  and  to  take  for  every  Fees. 
such  oath,  except  where  such  oath  shall  be  administered  to. 
an  affidavit  entitled  in  the  court  of  bankruptcy  or  in  the 
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court  of  review,  the  fee  of  ofie  shilling  'and  sixpence,  which 
said  fee  shall  be  payable  and  paid  accordingly ;  and  that  all 
such  fees  shall  be  accounted  for  and  paid  over  to  the  chief 
registrar  of  the  said  court  of  bankruptcy,  and  be  carried  to 
the  account  of  the  second  schedule  of  fees  annexed  to  the 
said  first-recited  act,  and  be  applied  to  the  purposes  of  the 
said  schedule. 
Court  of  re^ew       XXV.  And  whereas  doubts  have  been  entertained  whether, 

wmI  ■ubdlvision  ^ 

oouru  declaied     ^Y  the  terms  of  the  said  nrst-recited  act,  the  said  court  of 
tohATebeen        review  and  subdivision  courts  have  been  effectually  made 

courts  of  record  .  j      •      i         •  .j  , 

from  the  passing  courts  ot  record  ;  and  whether  the  said  courts  have  upon  an 

of  I  &  s  w.  4.      examination  before  them  the  same  powers  of  commitment  for 
c.  56.  '^ 

the  purpose  of  enforcing  discovery  as  were  vested  in  commis- 
sioners of  bankrupt  under  the  acts  of  parliament  relating  to 
bankrupts  in  force  at  the  time  of  the  passing  of  the  said  first- 
recited  act ;  and  it  is  expedient  that  such  doubts  be  removed, 
and  that  such  powers  as  are  herein-after  mentioned  should 
be  given  to  the  several  judges  and  commissioners  acting  un- 
der the  authority  of  the  said  first-recited  act ;  be  it  enacted, 
and  it  is  hereby  declared,  that  the  said  court  of  review  and 
the  said  several  subdivision  courts  respectively  shall  hence- 
forth be,  and  shall  be  deemed  and  taken  from  and  after  the 
passing  of  the  said  first-recited  act  to  have  been,  courts  of 
record,  and  shall  and  may  have  and  exercise  all  such  powers 
of  commitment  as  were  vested  in  commissioners  of  bankrupt 
acting  as  such  at  the  time  of  the  passing  of  the  said  first- 
recited  act,  and  shall  and  may  have,  use,  and  exercise  ail  the 
powers,  rights,  privileges,  and  incidents  of  a  court  of  record, 
as  fully  to  all  intents  and  purposes  as  the  same  are  used,, 
exercised,  and  enjoyed  by  any  of  his  Majesty's  courts  of  law 
at  WeHmimter;  and  all  orders  heretofore  pronounced  and 
all  acts  done  by  the  said  court  of  review  and  subdivision 
courts  respectively  shall  be  deemed  and  taken  to  have  been 
pronounced  and  done  by  the  said  courts  respectively  as  courts 
of  record ;  and  every  judge  or  commissioner  appointed  or  to 
be  appointed  by  virtue  of  the  said  first-recited  act  sitting 
alone  and  acting  in  execution  of  the  duties  imposed  upon 
.kim  as  such  judge  or  commissioner  shall  have,  use,  exercise^ 

13 
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and  enjoy  all  the  powers,  rights,  privileges,  and  exemptions 
of  a  court  of  record :  Provided  always,  that  nothing  herein 
contained  shall  be  deemed  or  taken  to  authorize  or  empower 
any  such  judge  or  commissioner  sitting  alone  to  impose  any 
fine  or  commit  for  a  contempt  of  court,  but  every  contempt 
of  any  such  judge  or  commissioner  sitting  alone  and  acting 
as  aforesaid  shall  be  cognizable  by  the  said  court  of  review, 
to  which  the  same  may  be  referred  by  any  such  judge  or 
commissioner  as  aforesaid ;  and  the  said  court  of  review  shall 
have  iuU  power  to  deal  with  the  same  as  a  contempt  of  the 
said  court  of  review :  Provided  also,  that  nothing  herein 
contained  shall  be  deemed  or  taken  to  diminish  or  affect  the 
power  by  the  said  first*recited  act  given  to  any  such  judge 
or  commissioner  of  committing  any  person  examined  before 
him  to  any  messenger  or  other  officer  of  the  court  of  bank- 
ruptcy. 

XXVI.  And  be  it  further  enacted,  that  the  powers  and  Astotheexer. 
authorities  given  by  this  act  to  the  lord  high  chancellor  shall  powers  given 
and  may  be  exercised  in  like  manner  and  are  hereby  given  by  this  act. 
to  the  lord  keeper  or  lords  commissioners  for  the  custody  of 
the  great  seal  respectively  for  the  time  being. 

XXVn.  And  be  it  further  enacted,  that  this  act  may  be  Act  may  be  al- 
altered,  varied,  or  repealed  by  any  act  to  be  passed  in  this  session, 
session. 

XXVIII.  And  be  it  further  enacted,  that  this  act  shall  be   Public  act. 
deemed  and  taken  to  be  a  public  act,  and  shall  be  judicially 
taken  notice  of  as  such  by  all  judges,  justices,  and  others, 
without  being  specially  pleaded. 
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APPENDIX  C. 


N£W  ORDERS  made  by  the  Lords  Commissionbbs* 


Order  for  PaymerUs  to  the  Bank, 

Saturday,  Slst  October  1835. 
Lords  Commissioners. 

In  the  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  court  of  review,  dated  the 
12th  day  of  January  1832,  it  was  ordered  that  each  official 
assignee  shall  pay  into  the  bank  of  England,  to'the  credit  of 
the  accountant  general  of  the  high  court  of  chancery,  all  such 
sums  of  money  as  shall  come  to  his  hands  as  soon  as  they 
shall  amount  to  100/L;  and  at  the  time  of  paying  in  such 
monies  shall  state  in  writing,  delivered  therewith  to  the  cashier 
of  the  bank  of  England,  the  date  and  the  amount  of  the  pay- 
ment, the  name  of  the  official  assignee  making  it,  the  name 
and  description  of  the  bankrupt  or  bankrupts,  and  the  par- 
ticular estate  to  which  the  money  belongs,  and  that  it  is  to  be 
placed  to  the  credit  of  the  sidd  accountant  general  and  of  such 
particular  estate,  and  shall  take  a  receipt  for  the  same  from 
the  cashier  of  the  bank,  and  carry  it  to  the  office  of  the 
accountant  general,  who  will  give  a  proper  voucher  for  such 
receipt,  such  voucher  to  be  produced  when  called  for  by  the 
commissioner. 

We  do  order  that  the  above-recited  order  be  altered,  and 
that  from  henceforth  the  order  be  as  follows : 

That  each  official  assignee  shall  pay  into  the  bank  of  Eng- 
land, to  the  credit  of  the  accountant  in  bankruptcy,  all  such 
sums  of  money  as  shall  come  to  his  hands  as  soon  as  they  shall 
amount  to  100/.,  and  at  the  time  of  paying  in  such  monies 
shall  state  in  writing,  delivered  therewith  to  the  cashier  of  the 
bank  of  England,  the  date  and  the  amount  of  the  payment, 
the  name  of  the  official  assignee  making  it,  the  name  and  the 
description  of  the  bankrupt  or  bankrupts,  and  the  particular 
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estate  to  which  the  money  belongs,  and  that  it  is  to  be  placed 
to  the  credit  of  the  said  accountant  in  bankruptcy  and  of  such 
particular  estate,  and  the  ofRcial  assignee  shall  take  a  receipt 
for  the  same  from  the  cashier  of  the  bank,  and  carry  it  to  the 
office  of  the  accountant  in  bankruptcy,  who  will  give  a  proper 
voucher  for  such  receipt,  and  that  the  money  is  placed  to  the 
credit  of  the  estate  of  the  scud  bankrupt  in  the  books  kept  in 
the  office  of  the  accountant  in  bankruptcy. 

C.  C.  Pepys,  C.  S. 

L.  Shadwell,  C.  S. 

J.  B.BOSANQUET,  C.  S. 

Order  for  Payment  by  the  Bank. 

Saturday,  31st  October  1835. 
Lords  Commissioners. 

In  the  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  court  of  review,  dated  the  19th 
day  of  March  1832,  it  was  ordered  that  all  sums  of  money 
which  are  by  law  payable  out  of  any  bankrupt's  estate  for 
allowance  to  the  bankrupt,  or  for  remuneration  to  the  official 
assignee,  or  ibr  the  discharge  of  the  solicitor's  bill,  or  of  any 
other  lawful  expenses  incurred  or  payable  by  the  assignees, 
shall  and  may,  when  duly  settled  and  allowed,  be  paid  out  of 
the  monies  and  securities  so  delivered  and  paid  into  the  bank 
of  England  as  aforesaid  at  such  times  and  in  such  manner  as 
any  one  of  the  judges  of  this  court  shall  by  order  under  his 
hand  direct,  provided  that  such  order  specify  the  amount  of 
such  payment,  the  purpose  to  which  it  is  to  be  applied,  and 
the  person  to  whom  or  to  whose  order  the  same  is  to  be  made ; 
and  the  accountant  general  of  the  high  court  of  chancery  shall 
and  may,  pursuant  to  such  order,  pay  the  sum  of  money 
specified  therein  out  of  such  bankrupt's  estate,  without  any 
further  evidence  of  the  same  being  due  and  payable,  and  with- 
out any  further  order  or  direction  from  this  court. 

We  do  order  that  the  above-recited  order  be  altered,  and 
that  from  henceforth  the  order  be  as  follows : 

That  all  sums  of  money  which  are  by  law  payable  out  of 

[c  2] 
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any  bankrupt's  estate  for  allowance  to  the  bankrupt,  or  for 
remuneration  to  the  official  assignee,  or  for  the  discharge  of 
the  solicitor  s  bill,  or  of  any  other  lawful  expenses  incurred  or 
payable  by  the  assignees,  shall  and  may,  when  duly  settled 
and  allowed,  be  paid  out  of  the  monies  and  securities  so  de- 
livered and  paid  into  the  bank  of  England  as  aforesaid  at  such 
times  and  in  such  manner  as  any  one  of  the  commissioners 
shall  by  order  under  his  hand,  testified  by  a  deputy  registrar, 
direct,  provided  that  such  order  specify  the  amount  of  such 
payment,  the  purpose  to  which  it  is  to  be  applied,  and  the 
person  to  whom  or  to  whose  order  the  same  is  to  be  made, 
and  the  accountant  in  bankruptcy  shall  and  may,  pursuant  to 
such  order,  pay  the  sum  of  money  specified  therein  out  of 
such  bankrupt's  estate,  by  a  draft  subscribed  to  and  on  the 
same  paper  with  the  said  order. 

C.  C.  Pepys,  C.  S. 

Lancelot  Shadwell,  C.  S. 

j.  b.  bosanquet,  c.  s. 

Order  as  to  Exchequer  Bills, 

Saturday,  3 1  st  October  1 835. 
Lords  Commissioners. 

In  the  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  court  of  review,  dated  the  lOtk 
day  of  March  1832,  it  was  ordered  that  any  one  of  the  judges 
of  the  court  of  bankruptcy  may,  as  often  as  it  shall  ^pear  to 
him  expedient,  by  order  under  his  hand,  direct  any  money 
which  may  have  been  paid  into  the  bank  of  England  by  any 
official  assignee  to  the  credit  of  the  bankrupt's  estate,  to  be 
invested  in  the  purchase  of  exchequer  biUs ;  and  may,  in  like 
manner,  direct  the  sale  or  exchange  of  such  exchequer  bills, 
and  also  the  exchange,  sale,  and  transfer  ef  any  stock  in  the 
public  funds,  or  in  any  public  company,  or  of  any  exchequer 
bills,  India  bonds,  or  other  public  securities,  whieh  shall  have 
been  transferred,  delivered,  or  paid  by  any  <^cial  asngnee 
into  the  bank  of  England  to  the  credit  of  such  estate,  and  may 
direct  the  proceeds  thereof  to  be  laid  out  in  the  purchase  of 
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'exchequer  bills,  to  be  carried  to  the  credit  of  tiie  accountant 
general  of  the  high  court  of  chancery,  shall  and  may,  pur- 
suant to  such  order,  make  such  purchase,  sale,  and  transfer, 
without  any  further  order  or  direction  from  this  court,  and 
the  expenses  thereof  may  be  charged  to  the  account  of  Uie 
estate  for  the  benefit  of  which  the  same  shall  have  been 
respectively  made. 

•  We  do  order  that  the  above*recited  order  be  altered,  and 
that  from  henceforth  the  order  be  as  follows : 

That  aiiy  one  of  the  commissioners  of  the  court  of  bank- 
ruptcy may,  as  often  as  it  shall  appear  to  him  expedient,  by 
order  under  his  hand,  direct  any  money  which  may  have 
been  paid  into  the  bank  of  England  by  any  official  assignee 
on  account  of  any  bankrupt's  estate,  to  be  invested  in  the 
purchase  of  exchequer  bills  to  be  lodged  in  the  bank  of  Eng- 
land ;  and  may,  in  like  manner,  direct  the  sale  or  exchange 
of  such  exchequer  bills;  and  also  the  exchange,  sale,  and 
transfer  of  any  stock  in  the  public  funds,  or  in  any  public 
company,  or  of  any  exchequer  bills,  India  bonds,  or  other 
public  securities,  which  shall  have  been  transferred,  delivered, 
or  paid  by  any  official  assignee  into  the  bank  of  England,  on 
account  of  any  bankrupt's  estate,  and  may  direct  the  proceeds 
thereof  to  be  laid  out  in  the  purchase  of  exchequer  bills  to 
the  credit  of  the  said  accountant  in  bankruptcy,  and  that  such 
exchequer  bills  when  so  purchased  be  deposited  in  the  bank 
of  England  to  the  credit  of  the  said  accountant  and  of  such 
particular  estate;  and  the  said  accountant  shall  and  may, 
pursuant  to  such  order,  make  such  purchase,  sale,  and  trans- 
fer, without  any  further  order  or  direction,  and  the  expenses 
thereof  may  be  charged  to  the  account  of  the  estate  for  the 
benefit  of  which  the  same  shall  have  been  respectively  made : 
Provided  always,  that  the  signature  of  the  commissioner  be 
attested  by  a  deputy  registrar,  and  that  the  order  of  the  ac- 
countant in  bankruptcy  be  subscribed  to  the  order  of  the 
commissioner,  and  on  the  same  paper  with  the  said  order : 
Provided  further,  that  no  stock  or  public  fund  be  transferred 
upon  any  sale,  and  that  no  exchequer  bill,  India  bond,  or 
other  public  security  be  delivered  for  the  purposes  of  a  sale, 

[c  3] 
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except  to  a  cashier  of  the  bank  of  England,  until  the  price 
or  value  thereof  be  paid  into  the  bank  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy  and  of  the  particular 
estate  to  which  it  belongs^  and  that  no  sum  be  paid  for 
the  purchase  of  any  exchequer  bill,  India  bond,  or  other 
public  security,  until  such  exchequer  bill,  India  bond,  or 
public  security  be  deposited  in  the  bank  of  England  to  the 
credit  of  the  said  accountant  in  bankruptcy  and  of  the  par- 
ticular estate. 

C.  C.  Pepys,  C.  S. 

L.  Shadwell,  C.  S. 

J.  B.  BOSANQUET,  C.  S. 


31st  October  1835. 
Lords  Commissioners. 

In  the  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  court  of  review,  bearing  date 
the  28th  day  of  March  1832,  various  provisions  were  made 
respecting  the  payment  of  dividends,  and  the  payment  and 
re- investment  of  exchequer  bilb  ;  which  order  it  is  expedient 
to  alter. 

We  do  therefore  order  that  the  said  order  of  the  28th  day 
of  March  1832  be  rescinded,  and  that  instead  thereof  the 
order  be  as  follows ;  that  is  to  say. 

First.  When  a  dividend  has  been  or  may  be  declared,  the 
solicitor  to  the  estate  shall  forthwith  make  out  three  lists  of 
the  creditors,  in  alphabetical  order,  and  shall  state  in  separate 
columns,  after  the  name  of  each  creditor,  the  amount  of  his 
debt  and  the  dividend  to  which  he  is  entitled,  and  in  two  of 
such  lists  the  securities  exhibited  at  the  time  of  proof,  and 
shall  to  each  name  prefix  a  number  in  regular  series,  toge- 
ther with  the  date  of  the  order  of  the  dividend  and  the  date 
of  his  signature,  according  to  the  forms  in  the  schedule  (A.) 
hereunto  annexed,  and  the  solicitor  shall  cause  one  of  such 
lists  which  specifies  such  securities  to  be  filed  with  the  pro- 
ceedings, and  the  other  of  such  lists  which  specifies  the 
jecurities  lie  shall  deliver  to  the  assignees  chosen  by  the 
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creditors,  or  such  one  or  more  of  the  assignees  as  the  com- 
missioners shall  direct 

Second.  When  the  list  is  delivered  by  the  solicitor  to  the 
creditors  assignees  or  assignee,  such  assignees  or  assignee 
shall  examine  such  list,  and  as  far  as  it  is  correct  sign  and 
return  the  same  to  the  solicitor. 

Third.  Upon  the  receipt  of  the  list  from  the  creditors  as- 
signees the  solicitor  shall  deliver  it  to  the  official  assignee, 
together  with  the  list  not  specifying  the  securities,  and  the 
official  assignee  shall  examine  and  sign  the  list,  if  correct, 
and  shall  prepare  books  at  the  expense  of  the  estate^  con- 
taining as  many  blank  drafts  as  may  be  necessary,  and  shall 
number  and  fill  up  a  draft  for  each  dividend,  and  insert  in 
each  draft  the  name  of  the  creditor  to  which  the  number  of 
such  draft  is  prefixed  in  the  list  and  the  dividend  payable  to 
him,  and  shall  keep  the  list  specifpng  the  securities  in  his 
custody,  and  shall  take  the  books  containing  such  drafts, 
together  with  the  list  not  specifying  the  securities^  to  the 
accountant  in  bankruptcy,  who  shall  ascertain  that  the 
amount  of  such  drafts  does  not  exceed  the  sum  standing  in 
his  name  to  the  credit  of  the  bankrupt*s  estate,  and  shall 
compare  the  drafts  with  the  lists,  and  as  far  as  they  are  cor- 
rect shaU  sign  the  drafts  in  the  books,  and  he  shall  keep  in 
his  custody  the  list  of  creditors,  and  return  the  drafts  to  the 
official  assignee,  by  whom  they  shall  be  countersigned  ac- 
cording to  the  form  in  schedule  (B.)  appended  to  these  orders, 
and  the  cashiers  of  the  bank  shall  pay  such  drafts  out  of  the 
monies  standing  to  the  credit  of  the  account  entitled  the 
"  Bankrupt  dividend  account" 

Fourth.  And  it  is  further  ordered,  that  if  after  such  list 
shall  have  been  so  deposited  with  the  said  accountant  it  shall 
from  any  cause  seem  expedient  to  the  commissioner  that  such 
drafts  shall  be  altered,  the  said  commissioner  may  order  such 
alterations  as  to  him  may  seem  just,  or  may  direct  a  new  list 
to  be  made  and  new  drafts  to  be  drawn,  and  the  old  drafts 
cancelled,  and  such  altered  or  new  drafts  shall  be  filled  up 
and  signed,  and  paid  in  the  manner  herein-before  directed. 
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Fifth.  When  a  dividend  has  been  or  may  be  decUred  undef 
any  fiat  or  commission,  and  where  any  part  of  the  bankrupt  s 
estate  shall  have  been  paid  into  the  bank  of  England  by  any 
official  assignee,  any  one  of  the  commissioners  of  the  court 
of  bankruptcy  may,  by  order  under  his  hand,  direct  the  sum 
ordered  to  be  divided,  or  such  parts  thereof  as  may  be 
required,  to  be  carried  over  from  the  general  account  standing 
in  the  bank  of  England  in  the  name  of  the  accountant  in 
bankruptcy,  and  of  such  particular  estate,  to  the  account  kept 
in  the  bank  of  England  entitled  the  ^*  Bankrupt  dividend 
account ;*  and  it  is  further  ordered,  that  when  it  shall  appear 
ihat  any  part  of  the  money  directed  to  be  applied  in  payment 
of  any  dividend  is  not  called  for  to  make  such  payment,  the 
commissioner  may,  by  order  under  his  hand,  direct  such  sum 
to  be  carried  back  to  the  general  account  and  of  the  par- 
^  ticular  estate  to  which  it  belongs,  and  the  same  shall  there- 
upon be  carried  back  accordingly,  and  a  certificate  of  such 
transfer  shall  be  sent  to  the  office  of  the  accountant  in 
bankruptcy. 

Sixth.  Upon  the  death,  sickness,  or  unavoidable  absence 
of  the  accountant  in  bankruptcy  or  of  any  official  assignee, 
any  two  of  the  commissioners  may,  by  order  under  their 
hands,  make  such  order  as  to  them  may  seem  expedient  to 
carry  the  aforesaid  orders  into  efiect;  provided  that  such 
order  be  confirmed  by  the  lord  chancellor,  lord  keeper,  or 
lords  commissioners  for  the  custody  of  the  great  seal,  or  by 
some  one  judge  of  the  court  of  review. 

Seventh.  When  a  creditor,  or  any  person  duly  authorized 
under  his  hand  to  receive  his  dividend,  shall  apply  for  pay- 
ment, the  official  assignee  shall  require  the  production  of 
such  securities,  if  any,  as  the  creditor  exhibited  at  the  time 
of  his  proof;  and  if  satisfied  that  the  amount  of  the  said 
dividend  still  remains  due  shall  fill  up  the  date  in  the  draft 
and  receipt,  and  upon  the  creditor  or  such  other  person 
authorized  as  aforesaid  signing  the  receipt  for  such  dividend 
the  official  assignee  shall  mark  the  securities  (if  any),  with 
the  amounts  of  that  dividend,  and  shall  sign  and  deliver  the 

13 
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draft  for'  the  same ;  provided  that  no  dividend  shall  be  paid 
to  any  creditor  holding  any  security  for  his  debt,  until  such 
security  shall  be  produced,  without  the  special  directions  of 
a  commissioner  in  that  behal£ 

C.  C.  Pepys,  C.  S. 

L.  Shadwell,  C.  S. 

J.  B.  BOSANQUET,  C.  S. 
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APPENDIX  D. 
NEW  ORDERS. 


Court  of  Bankruptcy, 
2l8t  July  18S5. 
It  is  ordered,  that  when  any  person  shall  have  been 
chosen  and  appointed  to  act  as  official  assignee,  he  shall, 
upon  filing  his  appointment  and  lodging  his  securities  with 
the  chief  registrar,  be  forthwith  attached  to  the  list  of  one 
of  the  commissioners  having  the  smallest  number  of  official 
assignees  on  their  lists,  and  where  the  number  upon  several 
lists  shall  be  equally  small,  he  shall  be  allotted  by  the  chief 
registrar  to  one  of  them  by  ballot,  except  where  it  shall  be 
otherwise  specially  ordered  by  the  court  of  review. 

T.  Erskinb,  C.  J. 
J.  Cross,  J. 
G.  Rose,  J. 
Approved  C.  C.  Pspys,  C.  S. 

Lancelot  Shaowell,  C.  S.  (a) 


14th  day  of  May  1836. 
Lord  Chancellor. 

In  the  matter  of  bankruptcy. 
.Whereas  it  was  ordered  on  the  Slst  day  of  October  18S5, 
by  the  lords  commissioners  for  the  custody  of  the  great 
seal,  that  no  dividend  should  be  paid  to  any  creditor  hold- 
ing any  security  for  his  debt  until  such  security  shall  be 
produced,  without  the  special  direction  of  a  commissioner 
in  that  behalf:  and  whereas  the  mode  of  proceeding  in 
sucb  cases  has  been  attended  with  doubt  and  difficulty ;  I 

(a)  Certificate  in  (mrnuuiee  of  the  above  order: — **  This  is  to  oertify 

that  I  have  allotted  to  your  list  of  official  assignees  under  the 

general  rule  in  bankruptcy  on  the  21  st  of  July  last,  dated  this 

«  C.  Lawxs,  Chief  Registrar.*' 
**  To  Bfr.  Commissioner  ." 

Vol.  IL  [d] 
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do  order  that  from  henceforth,  upon  the  statement  by  a 
creditor  that  he  is  unable  to  produce  his  security,  and  that 
he  same  has  not  been  parted  with  for  any  valuable  consi- 
deration, nor  assigned  to  any  person,  he  shall  be  examined 
on  oath  before  a  commissioner  as  to  the  cause  of  such  ina- 
bility, and  his  examination  shall  be  filed  with  the  proceed- 
ings; and  the  commissioner  shall  adjudge  whether  in  his 
opinion  the  creditor  is  or  is  not  able  to  produce  the  secu- 
rity, and  if  the  commissioner  is  of  opinion  that  the  security 
cannot  for  a  sufficient  cause  be  produced,  the  creditor  shall 
give  a  sufficient  indemnity  to  the  official  assignee^  to  be  ap- 
proved by  a  commissioner,  and  upon  such  indemnity  being 
given  the  official  assignee  shall  pay  the  dividend  to  the 
creditor. 

COTTBNHAM,  C. 


Ist  day  of  July  1886. 
Lord  Chancellor. 

In  the  matter  of  bankruptcy. 

I  do  order  that  when  a  cheque  has  been  signed  by  the 

accountant  in  bankruptcy,  for  the  payment  of  a  dividend  to 

a  deceased  creditor  of  a  bankrupt,  the  indorsement  of  such 

cheque  by  the  executor  or  administrator  of  such  creditor 

shall  be  deemed  sufficient. 

COTTENHAM,  C 


Ist  of  September  1836. 
Lord  Chancellor. 

In  the  matter  of  bankruptcy. 

Whereas  it  appears  to  me  to  be  expedient  that  the  several 
accounts  of  bankrupts,  now  kept  at  the  bank  of  England, 
should  be  imited  in  one  general  account,  I  do  order  that 
from  henceforth  the  bank  of  England  shall  not  keep  an 
account  of  each  particular  estate,  but  only  one  general  ac* 
count  with  the  accountant  in  bankruptcy : 

And  whereas  by  an  order,  dated  the  Slst  day  of  October 
1835,  it  was  ordered  that  each  official  assignee  shall  pay 
into  the  bank  of  England,  to  the  credit  of  the  accountant 
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in  bankruptcy,  all  such  sums  of  money  as  shall  come  to  his 
bands  as  soon  as  they  shall  amount  to  100^,  and  at  the  time 
of  paying  in  such  monies  shall  state  in  writing,  delivered 
tberewith  to  the  cashier  of  the  bank  of  England,  the  date 
and  amount  of  the  payment,  the  name  of  the  official  as- 
signee making  it,  the  name  and  description  of  the  bankrupt 
or  bankrupts  to  whose  estate  the  money  belongs,  and  that 
it  is  to  be  placed  to  the  credit  of  the  said  accountant  in 
bankruptcy,  and  of  such  particular  estate ;  and  the  official 
assignees  shall  take  a  receipt  for  the  same  from  the  cashier 
of  the  bank  of  England,  and  carry  it  to  the  office  of  the 
accountant  in  bankruptcy,  who  will  give  a  proper  voucher 
for  such  receipt,  and  that  the  money  is  placed  to  the  credit 
of  the  estate  of  the  said  bankrupt  in  the  books  kept  in  the 
office  of  the  accountant  in  bankruptcy : 

I  do  order  that  the  said  order,  dated  SIst  day  of  Oc- 
tober 1835,  be  varied,  and  for  the  future  be  as  follows ;  viz. 

That  each  official  assignee  shall  pay  into  the  bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy,  all 
such  sums  of  money  as  shall  come  to  his  hands  as  soon  as 
they  shall  amount  to  lOCML,  and  at  the  time  of  paying  in 
such  monies  shall  state  in  writing,  delivered  therewith  to 
the  bank  of  England,  the  date  and  the  amount  of  the  pay- 
ment, the  name  of  the  official  assignee  making  it,  the  name 
and  description  of  the  bankrupt  or  bankrupts  to  whose 
estate  the  money  belongs,  and  that  it  is  to  be  placed  to  the 
credit  of  the  said  accountant  in  bankruptcy^  and  the  official 
assignee  shall  take  a  receipt  for  the  same  from  the  cashier 
of  the  bank,  and  carry  it  to  the  office  of  the  accountant  in 
bankruptcy,  who  will  give  a  proper  voucher  for  such  re- 
ceipt, and  that  the  money  is  placed  to  the  credit  of  the 
estate  of  the  said  bankrupt  or  bankrupts  in  the  books  kept 
in  the  office  of  the  accountant  in  bankruptcy. 

COTTBNHAM,  C. 
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